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In submitting the present Work to the con^ 
sideration of the Public, the Proprietors 
confidently trust that a very short statement 
will be sufficient to demonstrate its utility and 
importance. 

From the now widely difihsed study of the 
Law of Scotland, and from the numbers 
and intelligence with which all its depart- 
ments are filled, it may be safely presum- 
ed that any feasible proposal to diminish 
the acknowledged difficulties in its practice, 
and to extend at the same time its publicity 
and influence, will be impartially, if not fa- 
vourably entertained. It may seem unneces- 
sary further to premise, that, in a few standi 
ard publications, and with the aid of some 
ably conducted periodical reports, the stu- 
dent has the means of acquiring a general 
knowledge of its principles and procedure. 
But, for such as devote themselves seriously 
to the Profession of the Law, and whose 
success depends upon the promptness and 
formality, as much as on the soundness of 
their measures, it is also indispensable to 
know, and be prepared, on every contingen- 
cy, to avail themselves of the Decisions, and 
other Judicial Transactions which are daily 
occurring in the Supreme Courts, and sub- 
jecting the Law itself and its forms to modi- 
fication and improvement. Not unfrequently 



a question may be decided to-day, establish- 
ing legal doctrines or pointsof form never pre- 
viously considered, which, before a fortnight 
has elapsed, may be used as precedents in 
judging or regulating the most important ana- 
logous cases: — And both Counsel and Agents, 
in town as well as in the country, may un- 
avoidably remain for months ignorant of the 
existence of judgments, which, if seasonably 
communicated, from being founded on si- 
milar species /acHj would be of essential 
advantage to them in the preparation of 
causes intrusted to their care* Considerable 
expense, and often great inconvenience, is 
thus sustained, which might have been al- 
together obviated by a more frequent and 
early publication of the proceedings of the 
Supren e Courts ; and, if the conductors of 
the Scottish Juristy by collecting and circu- 
lating, WEEKLY, a careful report of those 
proceedings, in a cheap and convenient form, 
can in some measure diminish the labours, 
and facilitate the inquiries of legal practition- 
ers, they will accomplish the principal object 
of their undertaking. 

The Jurist will be published regularly 
every Monday during the sitting of the 
Court of Session ; and will be found to con- 
tain authentic information regarding the ju- 
dicial occurrences of the week immedieUely 
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arranged under the following 
heads : — 

I. Decisions of the Two DiTisiont of the Coart of 
Session. 
Decisions in the Ovler House on Potntt of Fenn. 
Decisions in the Court of Teindtr 
Decisions of the Jury Court 
Decisions of the Court of Justiciary. 
ImporUBt Decision of the Court of Ezcfae^er. 
V] I. Acu of Sederunt. 
VIII. Cases decided on Appeal in the House of Lords. 



II. 
III. 
IV. 

•V. 
VI. 



To render this work as inviting as is pos- 
sible, in consistency with its leading objects, 
to the general reader, the proprietors have 
likewise resolved to introduce, as often as 
space and opportunity are afforded, the tem- 
perate and dispassionate discussion of legal 
questions, on decisions, and upon matters of 
national or general interest which may oc- 
cur in its pages. 



COURT OF SESSION^ 



FIRST DIVISION. 



INNER'HOUSE. 

Utk Januari^ 1829. 

Ko. l.--»LErrH Bankim« Compact v> Scott & Swaix. 

RtttpwuibilHy &f A^ent^^^Thk was a petition 
and complaint at the instance of the Leilh Bank- 
ing Companyi and Mr Johnstone their manager, 
arising out of the following circumstances :— 

Scott for some time held the situation of 
«gen| for a branch of the Leith Bank at Lang>< 
holm, from which he was removed in 1826* 
At the time of his removal, he was consider- 
ably indebted lo the Bank, under a bond 
for a cash credit which he had obtained. A 
charge having been given by the Bank on this 
bond, he, to prevent the dih'gence from being 
carried info elect, presented three separate 
bills of suspension,— all of which were refused 
by the Lord Ordinary, whose judgments were 
adhered to by the Inner-^House. Scott pre- 
sented, (December 1828,) through the medium 
of his law agent. Small, a fourth biH of suspen- 
sion, which contained a statement. That the 
chargers had now ceased to have the power or 
right of usiiag diligence, as they had committed 
several acts of bankruptcy ; that a commission 
of bankruptcy had, in consequence, just been 
issued by the Lord Chancellor, at the suit of 
one of the Bank's creditors, against the charger 
Johnstone, as one of the managers or public of- 
ficers of the company carrying on the trade of 
banking in the city of Carlisle^ in the county of 
Cumberland, and at Leith and other places in 
Scotland, under the style and firm of the Leith 
Banking Company, for or on behalf of the said 
company ; and that the solicitor under the com^ 
mission had, in a letter which was produced in 
process, warned the respondent (Mr Scott) 
against making any settlement with, or payment 



to the chargers, after the date of the said com- 
mission. This bill was also refused; but the 
same averments were repeated bv the respon- 
dent, Scott, in a note presented immediately 
after in the Bill Chamber, for a aist of proce- 
dure, and in another note presented to the Inner 
House (Dec. 1828,) to mduce the Court to 
delay advising a petition of se^estration then 
pending against him at the instance of the 
Bank. 

It was upon this statement that the petition 
and complaint was rested ; and it was contend- 
ed for the complainers, that, as the facts alleg- 
ed were not true, and besides were disproved 
by productions ia'process — that do commission 
of bankruptcy haa ever been issued — that tha 
person (Carruthers) who made the affidavit upon 
which tlie pretended commission of bankruptcy 
was said to have been issued, waa a debtor in 
place of a creditor of the Bank-^and that, as 
the whole proceedings were devised by the re- 
spondents and others, with the view of injuring 
the credit of the Bank, and perverting the ad- 
ministration of justice, the respondenu ought to 
be subjected in such punishment, for their con- 
tempt of the authority of the Court, and for the 
gross abuse of its forms, as the Court might deem 
proper, reserving always to the complainers their 
claim of damages* . 

Appearance was made by separate counsel fof 
Small and Scott. For Small, it was contend^ 
ed that he was not liable — ^that he was only the 
agent in the cause — that he had acted upon the 
instructions of his client in making the statemeiit 
complained of*— thai he was bound to follow hit 
client's instructions, and to state every fact which 
the client might communicate and consider for 
his benefit — that, besides, the pleadings had 
been prepared by Scott himself— «and that he. 
Small, knew notliing as to the correctness of the 
statements therein contained. 

On the part of Scott, it was stated — that the 
proceedings complained of were adopted upon 
the advice of two respectable English solici- 
tors — that the Bank, at the time they were using 
diligence against him, had securities of his to a 
greater value than his debt — that they refused 
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to accounf-^nd that Carruthers was a real 
creditor of the Bank; 

The Judges delivered their opinions at length. 
Lords Prexidentj Balgray, and Gilltei were de- 
cidedly of opinion that Small had done nothing 
but his duty in stating the aterments com- 
plained of; that he was (iot responsible for the 
truth of such averments ; and that he was 
bound to follow out the instructions of his 
client. Lord Crafgie differed frdm this opi- 
nion, and considered that Sntall had exceeded 
the privilege under which he claimed protec- 
tion, as he was not entitled to state facts which 
he either knew, or had sufficient grounds for be- 
lieving to be false, even although coottmunicat- 
ed by his client. 

^ In regard to Scott, the Court were of opi- 
nion that the petition and complaint was not 
relevantly laid against him, as it prayed merely 
that the Court should find that he had been 
guilty of contemning its authority and abasing 
its forms — neither of which could be foodd 
under the circumstances of the case. Their 
Lordships therefore assoilzied Small, i&nd found 
the petition and complaint against Scott irrele- 
vant — reserving, however, to the complainers 
any cinim of damages t)»y might be advised to 
bring against the latter. 

Countel for tiie coraplainers — Fullerton and Jameson ; 
J. Bisset and J. Morrison, SS-C, agents. For respon. 
dent<«— P. Robertson and W. Bell; Tbos. Sinal], agent. 
— D. Clerk. 



I5ih January 1889. 
No. 2.— Meooet v. Thomson and Othsbs. 
Trusi-Deed, — ^The defender, Thomson, in 
1824, executed a trusted eed in favour of a Mr 
Stirling, whom failing, or declining to accept, to 
such persons as should be named and appointed 
bv the Town Clerk of Dundee, as trustees, his 
liferent interest in certain heritable subjects in 
Dundee, the fee of which was vested in his chil- 
dren. One purpose of the trust was, that the trus- 
tees should draw the rents of the property during 
the granter*s life, and apply the same for the sole 
use and behoof of Jean Ker or Thomson, the 
granter's wife, during her lifetime, exclusive of 
the jug marHi of her husband. Infeftment foU 
lowed, in terms of the deed, and was regularly 
recorded 18th February 1825.— -Of this deed, 
Megget, a creditor of Thomson, brought a 
process of reduction, which having been called 
Defore the Lord Ordinary, Stirling lodged a mi- 
nute, stating that he never had accepted of the 
trust, and never had authorised any appearance 
to be made for him as a defender in the process. 
Defences having been lodged for Thomson, the 
record was prepared, and closed, and after hear- 
ing Counsel for the parties, the Lord Ordinary 



reduced, decerned and declared in terms of the 
conclusions of the summons. 

A reclaiming note having been presented to 
the Inner-House, their Lordships expressed an 
opinion, that, although the trustee, Stirling, first 
named, had refused to accept of the trust, that 
infeftment hating been taken in his name, whe* 
ther with his knowledge or not, was effectual- to 
those interested under the trust ; and that, as 
they hnd not been called^ process should be sist- 
ed till they should be made parties. 

A supplementary summons having been 
brought against Thomson's wife and children, it 
was enrolled, in absence, before the junior Lord 
Ordinary, who, on the motion of the pursuer, 
made great avizandum to the Inner House. 
When the case came before their Lordships, 
in the single bill roll, the Court allowed defences 
to be given in for Mrs Thomson ; which having 
been accordingly done, the record was closed, 
and the supplementary was conjoined with the 
original action, and the case ordered to be put 
out for advising. It having come to be advised, 
it was maintained, on the part of the pursuer, 
that Thomson, the granter of the trust deed, was 
insolvent at the thne of executing it ; and that 
it was granted without any onerous cause ; and 
that, besides, being in favour of conjunct and 
confident persons, it ought to be set aside. 

The defenders denied the statement thatit was 
not granted for an onerous cause, and founded 
on the allegation contained in the closed record, 
and not specifically denied by the pursuer^ that 
the deed sought to be reduced had been granted 
by him in consequence of a transaction entered 
into with the surviving trustee of his wife's father ; 
by which, in consideration of his executing the 
present deed, a sum of money was paid, to which 
Thomson could otherwise claim no right. 

The Court were unanimously of opinion that 
the question depended entirely upon the fact 
as to the deed having been executed by Thom- 
son gratuitonsly, or for an onerous cause ; and, 
as the parties made opposite averments upon this 
matter, their Lordships remitted to the Lord 
Ordinary, to proceed in the cause, with a view 
to a proof of the disputed statements, either by 
commission, or by a remit to the Jury Court. 

Counsel for tbe pursuer— J. A. Murray, Brownlee; 
Thos. Megget, W.S. agent. For defenders— Rob. Bell, 
J. W. Dickson ; M. Patttsoo, agent.— Lord Ordinary, 
Eldin.— D. Clerk. 



nth January 1829. 

No. 3 Petition and Complaint, Budge v, Tbustebs 

UNDER the Statute Gtu Geo. IV. cap. 86. 

6th Geo. IV. c. 86.— In the year 1821 the peti- 
tioner took a lease of St John*s CofTeehbuse, Par- 
liament Square, for seven years, from Whitsun- 
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flay 182K Afterwards he entered into another 
lease, with Mr Scott, for the first flat immediately 
ahove the coffee-house. 

In June, 1824| the coffee-house was partially 
destroyed by fire, and in the month of Novem- 
ber following, the premises rented by the peti- 
tioner from Mr Scott were consumed along with 
other tenements The respondents, upon being 
appointed (18S25) trustees, under the Act 6, 
Geo. IV. chap. 86, entitled an << Act to provide 
for the erection of certain Coorts and Offices of 
Justice in Scotland," purchased the tenements, 
and, from the ruinous state in which they 
then were, thought it necessary to apply to the 
Dean of Guild to have them taken down. The 
petitioner opposed this application, upon the 
ground that the coffee-house was capable of being 
repaired. But the opposition, which referred only 
to the coffee-house, was unsuccessful. A warrant 
to take down the ruins was thereafter obtained, 
reserving to the petitioner any claim competent 
to him on account of the lease of the coffee- 
house, but finding him entitled to no claim with 
reference to the flat above. The former claim 
was submitted to arbiters, and the petitioners 
soon after (1828,) being dissatisfied with the 
amount of compensation awarded by these ar- 
biters, thought fit to prefer also a claim in regard 
to the lease of the flat above ; which, having 
been resisted by the defenders, upon an extra- 
judicial requisition, was brought before the 
Court in the present petition and complaint. 
The respondents maintained upon the decision 
of the House of Lords in the case of Bayne 
against Walker, 3d July 1815, upon appeal 
from the Court of Session, finding that a land- 
lord was not bound to rebuild a farm house 
burnt by accident, that they (the respondents,) 
could not be liable for the loss sustained by the 
petitioner. 

But their Lordships were unanimously of 
opinion, that the provisions of the Act 6, Geo. IV. 
cap. 86, reserving a compensation to all who 
can establish, to the satisfaction of a jury, a 
legal claim thereto, must be enforced ; and or- 
dained the trustees, within 14 davs, from this 
date, to apply to the Sheriff of tne county to 
summon and choose a jury, to assess and ascer- 
tain, in relation to the petitioners claim, and to 
follow out the provisions of the Statute there- 
anent; and superseded all questions of expenses 
till the issue of such proceedings. 

Coniisel for tbe petitioner— ; Home and Rose, 

W.S. agenU. For tbe respondents— J. F. Henderson ; 
Francis Wilson, W.S. agent. 

nth January 1829. 
Now 4. — Learmonth Adoocatar^v. MoBTON Respondent, 
Advocation — Learmonth presented a petition 
to tbe Sheriff of Stirlingslure against the re- 



spondent, complaining that his family and ser- 
vants had been in the practice of passing through 
the lands and pleasure grounds of the advocator, 
without permission asked or obtained, and coii- 
cludinff with a prayer for serving the pctiiion 
upon the respondent, and an order upon him to 
give in answers within a short date ; and, in the 
meantime, to prohibit and interdict him, his wife, 
family and servants, and all others employed 
by or acting under his instructions, from tra- 
velling over or through the complainers estate of 
Craigeikl, or from entering his policies, pleasure- 
ground, 6tc, The petition contained also a con- 
clusion, that the respondent should be found lia- 
ble in the sum of i?l 00 of da mages,, or such other 
sum as the complainer might instruct to have been 
the amount of damage sustained by him. After a 
variety of procedure, the Sheriff allowed tbe 
respondent a proof, that he had acquired a right 
of servitude over the road in question through 
the advocator's property, without interruption, 
for seven years prior to 1822. This judgment 
was adhered to by the Sheriff-Depute, against 
which a bill of advocation was presented and 
passed ; and the case having come before the 
Lord Ordinary, upon expede letters, it was 
contended, for the respondent, that the advoca- 
tion, was incompetent, as he did not admit that 
he had an interest to the extent of £iO in the 
subject at issue. The Lord Ordinary, after 
hearing parties, pronounced the following inter- 
locutor : — ** Having heard parties* procurators 
upon the preliminary objection stated by the 
respondent, as lo the competency of the ad- 
vocation, repels said objection ; and in respect 
the respondent intimates his intention of sub- 
mitting this interlocutor to review. Finds him 
liable m the expenses incurred relative thereto, 
of which allows an account to be given in, and 
when lodged, remits to the auditor to tax the 
same, and to report." 

A reclaiming note having been presented 
against this interlocutor, the Couit adhered, re- 
pelling the objection to tbe competency of the 
advocation ; but remitted the question to the 
Jury Court to be there tried. 

Counsel for the advocator — A. Anderson; A. Pearson,. 
W.S. agent. For the respondent — J. Cuningharoe ; VT. 
Waddel, W.S. agent. Lord Ordinary, Meadowbank. H. 
clerk. ==ssaB= 

OUTER-HOUSE. 

ISM January 1829. 

No. 5. — ROBEBTSON V. THOMSON. 

Production,^ln this case, a map or plan had 
been founded on in the summons, but was not 
produced along with it. The defender, on the 
ground of ito being important to his defence. 
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objected to the non -production. The pursuer 
contended) that he was not bound to make the 
production, as it was a plan in general circula- 
tion, published to the world, and quite acces- 
sible to any individual wishing to consult it ; and, 
at any rate, it was sufficient to produce it with 
his condescendence^ The Lord Ordinary held, 
that the production ought to have been made, 
and given out with the summons. 

Counsel for the pursuer — A. Anderson. For the de- 
fender — George Smythe. Lord Meadowbaiik, Ordinary. 

13M January 1829. 
No. 6. — Stewart o. M' Gavin. 

Furthcoming^^^K% preliminary defences, it was 
stated, Ist, That the execution of the summons 
was false, — ^no witnesses having been present at 
its execution ; and, 2d, That as the common 
debtors, who had been cited, had died nnce the 
action was rai^edt it could not proceed until 
their representatives were called. The Lord 
Ordinary repelled the first defence, in hoc statUj 
in respect that no reduction of the citation and 
executions had been brought — reserving to the 
defender to bring such an action, should he 
be so advised } and continued the cause, in so 
for as regarded the second preliminary defence, 
Utr eight days. 

For James Stewart, Shaw. For Robert M*Gavin, 
Greensfaields. Lord Corebouse and Lord Eldin, Ordi- 
Baries. W. P. Clerk. 

lith January 1829, 
No. 7.— Sampson v. Sbamks. 

Mandate^ Poors*^Roll — The defenders in this 
case were resident in England ; and, applying for 
the benefit of the poors*-roll, and defences hav- 
ing been given in for them without a mandatory, 
it was objected by the pursuer, that, as no man- 
datory had been sisted^ the defences could not be 
received. The Lord Ordinary ordered the de- 
fences to be withdrawn, but sisted process for 
four weeks, to afibrd an opportunity to the de- 
fender to procure a mandatory or a warrant for 
the poors'-rolL 

For Sampson, Watson. For Shanks, Baxter. John 
Rymer, W.S. and Robert Smythe, W.S. agents. Lord 
Ordinary, Newton. B. Clerk. 

16M January 1829. 
No. &*-EaASDaE in Date of Summons. 

In the course of the ordinary action roU. a 
preliminary objection was taken to the summons, 
that, although it bore to be dated the sixth day 
of Koverober last, and was duly marked as 
Mgneted of that date, yet that the date was not 
the sixth, but some other day,— -the word sixth 
in the body of the summons being evidently 



written upon an erasure. It was answered, that 
in a summons that did not pass upon a bill, the 
date of the signet ing, and not the date of the 
summons, was essential. The Lord Ordinary 
held, that the summons was vitiated, in respect 
that the date was clearly written upon an era- 
sure ; and he therefore dismissed the action with 
expenses. 

Lord Ordinary, Corehouse. 

16M January 1829. 

No. 9.— WlLLlAM80N*8 TanSTEE V, SCOBTE. 

Production, — In this case the Lord Ordinary 
held, that an account libelled on, although ren- 
dered, must either be produced in process, or 
the particulars of it stated in the summons. 

For WiIUamaon*s Trustee— More, Pringle. For 
Scobie — Wood, M*DougaK Lord Ordinary, Corehouse. 

16M January 1829. 
No. 10. — Muia 9. Mdie. 
In this case the Lord Ordinary stated, that he 
would, on no account, except on the ground of 
res noviter veniens ad notitiamf allow parties to 
make additions to, or alterations on, pleadings, 
after avizandum had been made, with the view 
of closing the record. 
Lord Ordinary, Corehoose. P. Clerk. 

SECOND DIVISION. 

INNER'HOVSE. 

ISth January 1829. 
No 11. — Has Little and Husband o. Lord Macken- 
zie's Interlocotor. 

Real Burden. — Mr Nicol Shaw was proprietor 
of certain houses and shops in Dumfries. These 
were conveyed by him in tru9t to four persons, 
viz. Mrs Shaw, his wife ; Messrs David and Tho- 
mas Williamson, his near relatives ; and Mr John 
Wightman of Craighaugh. David Williamson 
purchased these houses and shops from his 
co-trustees at the sum of £650 Sterling, being 
the prioe fixed by two valuators. For this price 
Williamson granted a bill, and consented that 
the price should be declared a real burden in 
the disposition — in which, accordingly, was in- 
serted a clause, " Declaring always, as it is 
hereby specially provided and declared, and 
appointed to be engrossed in the in ferments 
to follow hereon, that the subjects hereby con- 
veyed, are, and shall be subject to the real lien 
and burden of the payment of the foresaid sum." 
Infefiment followed in the same terms. 

In 1819, a multiplepoinding was brought in 
name of certain legatees under Mr Shaw*s set* 
tlement, to obtain count and reckoning ^wlth 
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Williaroson and Wightman. In 18S2, William- 
son sold the lubjects^ under articles of roup 
which contained an express reference U> the pre- 
vious titles, and a stipulation that the purchaser 
should grant bond for payment of the reversion 
of the price to Wightman secundo loco, as credi- 
tor in the real burden. Mrs Little became pur« 
chaser of the greater part pf these subjects, at 
the price of LSSO^being aware of the real bur- 
den which existed over the whole subjects. 
Soon afler the date of this purchase, Wightman 
entered appearance in the multiplepoinding, 
both in virtue of his real security, ^nd as a pre- 
ditor of Williamson, the seller. 

The summons of multiplepoinding at Mrs 
liittle's instance contained this conclusion ; 
" And fprther, the said subjects, &c. ou£fht and 
should be found and declared to be tree and 
disencumbered of the debts and burdens and 
diligences affecting the same,-!-that the parties 
who shall be found entitled to the whole or any 
part of the said price should be decerned and 
ordained to execute discharges ond renuncia- 
tions, so far as their rights, debts and diligences 
affect or extend over the said subjects/' 

The Lord Ordinsry found and declared the 
•ub^'ec^ disencumbered (29th May 1827), " of 
the said real lien or burden, to the extent only 
of the balance of the fupd in medio, payable 
to the said John Wightman.*' — And to this 
interlocutqr his Lordship afterwards adhered, 
(13th November),?— adding, in a note, " The 
real creditor cannot be called upon to discharge 
the land of his whole debt, on payment of a 
part of it only." When the case came to Wight- 
man's counsel, he advispd, at the bar, to assign 
Wightman's whole right, on getting full pavment 
Upon tl^e fund in medio, there was a claim lodged 
at the instance of Mr Robert Adarason, writer 
in Dumfriei, who craved to be preferred primo 
loco, in virtue of a right of hypothec which he 
held over the title deeds. After deduction of 
his account, however, there would not remain 
sufficient for payment of this heritably debt 
llie Court unanimously held, that the real lien 
of Wightman was entire, and that it is not in 
the power of the Court to deprive a creditor of 
any part of his lien ; and remitted to the Lord 
Ordinary to hear parties as to* the proposal 
made at the Bar, and as to the nature of the 
writer's claim, reserving all quebtions of ex- 
penses. 

Counsel for Mrs Little— Jameson and Carrie ; R. 
Welsh, agent. For Wightman— Graham Bell ; W. 
Stewart, agent. Mr Thomson, clerk« 



ISth January 1829. 

No. 12.— John 'Johnston, Purm^, v. Aechibalo 
Cochran and Taosrsx, Defenden. 

Legitim.'^By contract of marriage (llth 
March 1802), between Archibald Cochran, 
jiinior, and Miss Sommerville, Mr Cochran, se« 
nior, became bound to pay to the children of the 
marriage. L6000, to be restricted to L4000 in 
the event, which actually took place, of there 
being oijly one daughter of the marriage. By 
disposition (6th July 180*), Mr Cochran, senior, 
disponed to Mrs Johnston, excluding her hus*- 
band's jf« mariti, and reserving his own liferent, 
a house in Musselburgh, worth L800. Mr Coch- 
ran afterwards (Sd August 1809), executed a 
general disposition and settlement, bearing spe- 
cial reference to the deed of 1804, in favour of 
Mr Cochran, junior, whereby he conveyed to him 
all his real and personal states, with and under 
the burden of the payment of his debts, provi- 
sions, legacies and others therein before and after- 
mentioned, By this deed, the testator directed, 
that 1^500 per annum should be set apart from 
the rents of his estate of Ashkirk, at the sight of 
certain trustees, to cover the obligation in the 
marriage contract of 1802. Tlie question at 
issue related tp the amount of executry left by 
Mr Cochran, senior, and out of which Mrs John- 
ston was entitled to claim legitim. 

For the deff^nders it was contended, that from 
the executry there must b^ deducted, before 
the amount of legiiim could be ascertained,—? 
Ist, The L4000, as being a debt affecting the 
whole mass of the executry funds ; 2d, L500, 
which Cochran, senior^ became bound to pay to 
his daughter, Mrs Brown, at the first term of 
Whitsunday after his death, as contained in her 
contract of marriage with Thomas Brown, her 
husband ; 3d, Arrears of feu-duty due by Mr 
Cochran, senior, at his de^th ; 4th, L500 re- 
ceived by Mrs Johnston, (claimant of the le^i- 
tim), received from her father duriqg his life, 
with interest from the date of the advance ; 
and, 5th, Value of house in Musselburgh, dis- 
poned to Mrs Johnston by deed of Qtb July 
1804. 

The Lord Ordinary, in a note, (gih July 
1827)i expressed an opinion that the sum of 
L4060, above-mentioned, was not a burden on 
the executry, and could not be charged against 
it as a debt for which it was ultimately liable.-^ 
2. His Lordship held, that the provision of L500 
to Mrs Brown was a debt against the whole ex- 
ecutry.— 3. That the arrears of feu-duty were 
also a debt against the executry, in opposition 
to the decision of Wilson, 29th July 1718, Morr. 
p. 5455.^Upon the 4th and 5tli points, the Lord 
Ordinary was of opinion, that the sums therein 
stared must be deducted. Cases having been 
ordered to the Court, their Lordships found — (, 
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That the L4000 ought not to be deducted from 
Mr Cochran's executry* II. This point haTiiig 
been giren up, was of course allowed to be de« 
ducted, but no interest was allowed on ft. IIL 
That the arrears of feu-duty must also be de* 
ducfcd. IV. That the L500 paid to Mrs John- 
ston, with arrears of interest, rovst also be do* 
ducted. In regard to the house in Musselburgh, 
their Lordships ordered additional cases. 

Counsel for Mrg Johnston — Solidtor- General and 
More; Tboraaa Darlins* S.S.C., agent. For Cocfanm 
juid Trvstce— Follarton and Pateiaon; Donaldaoa and 
Baauay, W.S., i^eBta.<.-Lord Criogietie, Ordinary. F. 

clerk. 

ink January 1829. 
Ko. ta.~TBa OmcBBs or the Boaso of Obdmamcb 

9. THE HSBlTOaS ANJ> KiBE SbSSIOK OF NOBTB LeITH. 

Poors'Raiet, — ^This was a declarator to have 
it found, that 5 acres 2 roods and 14| falls, 
purchflsed in 1780, 1782, and 1783, from Mr 
Robertson of Ladykirk, for the erection of a 
fort, should not be subject to assessment for 
poor's rates ; or at least, that the assessment 
of L15 as upon a rental of L600 was over- 
charged. 

The Lord Ordinary found, (5th February 
1824,) that the ground was liable to assessment 
for poor's rates, in the same way as if it had 
continued in the hands of a subject : but that 
meliorations were net to be taken into account 
in calculating such assessment. On advising 
a petition and answers, (I4th June 1825,1 the 
Court adhered to this interlocutor* so far as 
it found the property liable for poor's rates ; but 
^oad ultra^ and as to expenses, recalled the 
judgment, and remitted to the Lord Ordinary 
io bear counsel Cases to the Court were or- 
dered by the Lord Ordinary (15th February 
1827;) at advising which, the Judges ex- 
pressed an opinion, that a valuation should be 
put upon the property, as la a state of agri- 
culture. 

Counsel for the Officers of the Board of Ordnance— 
Dean of Faculty and Alison ; J. and C. Nairne, W. S. 
agents. For the Heritors and Kirk Session of North 
Leitb — Solicitor General and Cockbum ; Alexander 
Douglas, W. S. agent— Lord Cringletie, Ordinary ; Mr 
Ferguaaon, derk. 

14IA January 1829. 

KO. 1&— BOXBUT AND WlLLIAM M«MlCHAKL V. TH£ 
DVKI OF QUBSKSBBRSY'S EXECUTORS. 

Heir and Executor^ — All the leases on the 
Queensbeny estate having been reduced, as a 
contravention of the entail, by the decision of 
the House of Lords in 1819; the lease of Thomas 



M* Michael, father of the pursuers, was^ in con- 
sequence of that judgment, reduced and an« 
nulled by a final decrae of the Court of S^%» 
gion, of date 20th December 1821. Instead of 
following out a process of removing, it was 
arranged between the Duke of Buccleuch and 
the tenants whose leases were thus set aside, 
that the latter should become and continue 
tenants till Whitsunday, and the separation of 
crop 1822, and that their removel should be 
postponed till that term. M<Michael, senior, 
naving brought an action of damages for breack 
of the warrandice of the lease which had been 
reduced, the question arose — Whether these da- 
mages belonged to the heir or executor of Mr 
M'Michael, he having died on 2d April 1822 ? 
The Lord Ordinary, {2Sd November 1827,} 
having ordered cases to the Court on this point, 
their Lordships expressed their opinion, that a 
claim of damages, arising in the lifetime of the 
party, descended to his executors, and not to 
his heir; but, before finally disposing of the 
ease, remitted to the Lord Ordinary, to proceed 
as he might deem right, reserving all questions 
as to title and expenses. 

Lord Ordinary, Newton.--For M^MicbaeVs Executors 
^Coansel, Dean of Faculty and Marsball ; James Pat- 
tisoD, W. S. a^nt For Duke of Queensberry*s Exe- 
cutors—Jeffrey. J. A. Murray, and Cay; Lamont and 
Newton, W. S. agents — Mr Tbonason, clerk. 



l4Ah January 1829. 

Na 14. — TausTSEs op the late Genbeal Feakcis 
DoNOAS V. Weddeebuen Ddndas and bis Tutoe ad 
lUem Competing. 

Collation. — Thelate General Dundas conveyed 
all his property, real and personal, and especially 
an estate in England belonging to him, called 
Sanson Seal, to trustees, under a variety of pro- 
visions, for payment of his debts, annuity to his 
widow, and other purposes, — providing that the 
rest and residue of the estate, embraced under 
this trust, should be divided equally among his 
childreii. Afler his death, the present process 
of multiplcpoinding was brought by his trustees, 
in which the question arose — Whether the heir 
was entitled to take up the English esute ab- 
intettaloy aad at the same time to claim an equal 
share of the trust property along with theyounger 
children, without collating the English estate ? 
For the heir it was pleaded, that the trust* 
deed, although effectual to convey heritage by 
the law of Scotland, was insufficient by the law 
of England to convey any freehold estate, not 
being framed according to the English form, nor 
attested and subscribed in presence of the de« 
viser by three or four credible witnesses. 

The Lord Ordinary and Court were of opinioni 
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that the law of Scotland must rule the question ; 
and that if Mr W. Dundas should take the Cng* 
lish estate, he could not claim any share of the 
other funds. 

Counsel for Wedderbnrn, Dandas-^Solicitor-Oenend 
and Pitt Dundas ; Hugh Ck>wan, G. S. agent. For the 
younger cbildnn — Dean of Faculty and Smytbe ; Tho- 
mas Brace, jun. W. S. agent— Lord Cringletie, Ordi- 
nary ; Mr Fergusson, derk. 



14/A January 1829. 

No. 15 Smith f Otken v. The Bakx of Scotland. 

Bank Agent.-^ln the year 1794, Alexander Pa- 
terson was appointed agent for the Bank of Scot* 
land at Thurso, and found caution to the extent 
of L5000. He was, besides, a farmer and grain- 
dealer ; and afterwards became a house-builder, 
ship-owner, and distiller. Of this date, (20th 
December 1803), the following letter was 
written to Mr Paterson by the Bank Direc- 
tors : — ** The Direciors having had under re- 
view the cautionary bonds given by their 
agents, — finding that some of their cautioners 
are dead, and, at the same time, considering 
that the present amount of your caution is 
too small for the business done at Thurso, 
they desire that the amount of your caution 
may be LI 0,000, by a new bond for that sum, 
or by a bond for new gecurities corroborating 
the present one for L5000. On the 22d and 
^ith June. 1804, the pursuers signed the ad- 
ditional bond of caution for L5000. Mr John 
SiiBi the Bank's inspector, arrived at Thurso, 
on a visit of inspection, upon the 13th of 
July 1804 ; and, the day after his arrival, Mr 
Sim wrote to his constituents in Edinburgh, 
that the affairs of the Bank, under Mr Pa- 
terson's management, were in the utmost con- 
fusion, and that there was a deficiency of cash 
to the extent of above L16,000. This agency 
had been examined by the accountant of the 
Bank in September 1803. A bill of suspen- 
sion was presented anJ passed (16th Oc- 
tober 1 804} ; and at the same time, this ac- 
tion of reduction was raised, remitted to, and 
discussed along with the suspension. The Lord 
Ordinary made avizandum to the Court ; and 
their Lordships, by the narrowest possible oa- 
jority, found the letters orderly proceeded in 
the suspension, and assoilzied the defenders 
from the conclusions of the action of reduc- 
tion. Both judgments were taken to appeal ; 
and in the action of reduction, which was con- 
sidered to be the most proper one for trying 
the question, the House of Lords found ( 16th 
June 1813), "Ihat the appellants ought to be 
allowed to make proof of the circumstances 
by them alleged as grounds for reducing the 



deed in question, as unduly obtained by conceal- 
ment or deception, if the deed is valid accord- 
ing to the statutes 1681 and 1696." 

After a variety of procedure, the validity of 
the bond under reduction was finally established 
by a judgment of the Second Division of the 
Court, (26th January 1821,) affirmed by the 
House of Lords on appeal, (4th June 1824.) 

A proof having been taken in terms of the 
judgment of the House of Lords of 13th June 
1813, above quoted, the Lord Ordinary found 
(13th November 1827) it "sufficiently proved, 
that circumstances were known to the Directors 
of the Bank of Scotland, which made it not legal 
for them to ask and take additonal security, 
prospective and retroapective, for Paterson's 
agency, merely as if on account of the death of 
some of his former cautioners, and the extent 
of the Bank business at Thurso, without in any 
way informing or inducing inquiry by the ad- 
ditional cautioners regarding his conduct and 
situation ;" his Lordship therefore reduced, de- 
cerned and declared, in terms of the conclusion 
of the summons. 

The case having been taken to the Inner- 
House, and there being a difference of opinion 
on the Bench, and the case being regarded both 
as new and important, it seems proper to give 
a condensed view of the speeches of the several 
Judges. 

Lord Justice Clerk stated, that the Question 
was important to the Bank, and to the law ap- 
plicable to cases of this nature. It mut-t be de- 
cided on the broad principles of equity. The 
point was this — Have the pursuers proved suf- 
ficient facts to support the Lord Ordinary's in- 
terlocuor ? His Lordship saw no ground to 
doubt whether the bond applies to past transac- 
tions of the agent, so as to render the cautioners 
liable for these. It was not the common bond oi 
a party, a new man, to a Bank, de fuiuro ; it is 
a Dond applicable also to past transactions. His 
Lordsliip thought, that there was evidence suf- 
ficient to shew, that the Bank were in possession 
of information connected with this agency, which 
they did not communicate to the cautioners, and 
which were truly their reasons for demanding ad- 
ditional security. The letter of 20th December 
1803 did not disclose the whole motives of the 
Bank for demanding additional security : and 
there was nothing stated to shew that the Bank 
were dissatisfied with the conduct of I here agent. 
The evidence in the cuse was partly circum- 
stantial and partly direct. The report of Mr 
Marshal, the inspector, in September 1803, con* 
tained statements regarding the manner of con- 
ducting the agency, and the other speculations 
of the agent, sufficient to attract the notice of 
the Bank directors ; and the demand of additional 
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securitj, made about a month afterwards, shewed 
that these statements did attract their attention. 

Sir John Sinclair was a director of the Bank, 
and was well acquainted with Paterson and his 
affairs. Lord Armadale also was connected with 
the Bank ; and the business of the district was 
known to both these gentlemen. The other 
directors must be presumed to have relied on 
the confidential information derived from these 
gentlemen respecting this agent. If it had been 
proved that the Bank directors had formed a 
plan of concealing the truth from the pursuers, 
It would have amounted to a fraud of a criminal 
nature, for which they might have been called to 
account in another Court. But that is not al- 
leged ; and the evidence of Sir J. Sinclair proves, 
that the Bank directors wete in the knowledge 
of circumstances in 180S, which it was illegal 
for them to withhold from the cautioners. 

Peterson's widow tells of her husband's dif- 
ficulties. She says, that they were known to Sir 
J. Sinclair, and Lord Armadale and others ; and 
that the di.^'covery of these difficulties was the 
reason of the directors requiring new security. 

Mr Sim^s letter of I4th July 1804, alludes to 
the deficiency as a thing at least suspected. 
And the answer of Mr Fraser shews that suspi- 
cions had been entertained for some time before. 

Then there is the evidence of Mr Sinclair of 
Freswick — the Countess of Caithness — Mr Per- 
gusson — and Mrs Brodie — showing the surprise 
of the Bank at receiving the bond signed by the 
cautioners, considering the circumstances of the 
agent. That, looking lo the principles ofjustice, 
and the facts disclosed in tliis body of evidence, 
the conclusion arrived at by the Lord Or- 
dinary is inevitable^ It was not legal in the 
directors to ask the bond under reduction, with- 
out communicating to the cautioners the circum- 
stances known to them. 

Lord Glenlee stated, that the que.-«tion was, 
Whether, there existed sufficient evidence, to 
enable the directors to come to the conclusion, 
that this agent was no longer trust-worthy ? 
There was nothing in Marshall's report to lead 
them to think so. Sir J. Sinclair's evidence 
shewed that this agent had applied the funds of 
the Bank to his own purposes { not that he took 
the Bank's money, but that he discounted bills. 
This waa different from dishonesty. It was not 
necessary for the directors to communicate the 
fact of such discounts to the new cautioners ; 
because it must be presumed to have been known 
to the district generally. 

Mr Sim had said, that certain suspicions were 
confirmed ; these suspicions might apply to the 
large proportion of the Bank's notes to the mix- 
ed ngtes. As to the surprise expressed by the 
directors, it was very simple-minded of them to 



express surprise, when they knew that these 
cautioners got bills discounted to a large amount. 

Lord PitmUly was not surprised that there 
should exist a difference of opinion on this case: 
it was new in its circumstances, though the legal 
principles were well established. It was neces- 
sary to see whether a case had been made out, 
to which they may apply the law. Circumstances 
may be known to a Bank, which they are bound 
to communicate to cautioners in this situation, 
or which they should lead the cautioners to in- 
quire into themselves. It was necessary to 
examine the facts here, to see whether they 
were of such a nature, at the time the ad- 
ditional security was demanded and obtained, 
as required the directors to give information to 
the cautioners, or whether they were entitl* 
ed to be silent on the subject. This caution 
was not demanded for a stranger, but for a 
party who had been nine years connected with 
the Bank. It was not prospective caution only, 
but meant to apply also to past transactions, 
which could only be known by the Bank them* 
selves. When caution is asked for a new man, 
the cautioners must satisfy themselves. But 
the case is different if new caution is demanded 
for past transactions. 1 his can only be asked, 
after considering whether the agent owes any 
-thing to the Bank, and has acted satisfactorily 
as their agent. If he is embarrassed, or suspect- 
ed of oiving money, and if the Bank have threat- 
ened to recal him, that would be a different case. 
In the one, the agent's friends will sign the bond 
willingly — in the other, if they are prudent men, 
they will decline doing so. 

As to the state of an agent's transactions, 
these muht be known by the Bank, and cannot 
possibly be known by t!ie cautioners. There 
were some things which both might know ; but 
other things could only be learnt by the caution- 
ers from the Bank. It is to such a case as this, 
that the Court are called to apply legal princi- 
ples, which are well done in the judgment of the 
House of Lords. The Court is asked to take a 
proof, whether tlie bond in question was unduly 
obtained by concealment or deception. This 
could only mean a concealment of such facts 
as it would be disadvantageous for the caution- 
ers to be ignorant of. 

The important consideration was — Whether 
the agent owes money ; or whether the Bank 
directors have reason to suspect that he owes 
money ? His Lordship entirely concurred with 
the Lord Justice Clerk in the application of 
these principles. The first thing to be consider- 
ed was the letter of 20th December 1803, which 
only states the death of former cautioners, and 
the extent of the agency, as requiring further 
caution. It was not important that there was no 
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direct communication made by the Bank to 
the cautioners. This letter was a medium of 
communication — and the cautioners had no rea- 
son to think that there were other reasons be- 
sides those stated in the letter. 

His Lordship stated, that he was much struck 
by the report and deposition of Mr Marshall, 
Sim*8 letter. Sir J. Sinclair's evidence, and the 
deposition of Paterson himself, — all lead to this 
conclusion, that the Bank muse have got infor- 
mation of the embarrassments ; and this was the 
reason of getting new security. There might 
be many circumstances which are not neeessary 
to be divulged ; but this was not like a case of 
insurance, in which the slightei^t concealment 
would be fatal. The state of the agent's ar- 
rears, however, ought to have been commu- 
nicated to the cautioners ; and, as this had not 
been done, his Lordship agreed with the Lord 
Ordinary, that this bond must be reduced and 
set aside. 

Lord AUotoay thought the Lord Ordinary's 
judgment well founded. If the bond had not 
been dilivered at the time of Sim's report, it 
could not have been received. Sim's letter says, 
that the suspicions were confirmed. How long 
were these suspicions entertained ? The cause 
of auicpicioa was, that Paterson had Ll6,000or 
L 17,000 of Bank notes in his possession, if 
he had stated the discounting of bills as the 
cause, he muat have shewn evidence of this. 
The difiiculty lies here. It was impossible to 
take the bund after Sim's report, or prior to it, 
so long as suspicions were entertainea, until that 
fact should be investigated. There is reason to 
think that the balance had been even greater 
prior to Sim's report, for bills were brought in at 
that time to take off the effect of the accumu- 
lation. But there is no evidence on this point. 
There is evidence, however, of the Bank having 
suspicions, which, upon investigation, were as- 
certained to be well founded. A great part of 
the evidence is not direct ; but it leads to the 
conclusion, that the bank had strong suspicion, 
and there is enough to make out, that the Bank 
had expressed astonishment at the bond having 
been signed. 1 he law of the case is laid down 
in tbe judgment of the House of Lords; and 
the evidence seems to support it 

His Lordship regretted that the case did not 
fall within the form of a trial by issues before 
the Jury Court, which would have removed all 
difficulty. 

The Court, by a majority, adhered to tbe 
Lord Ordinary's interlocutor. 

Coansel for the Pursuers— Andrew Mumy, Solicitor- 
General, and Dean of Faculty ; Thomson and Fergusson, 
W. S. agents. For tbe Bank (defenders) Jeffrey, 
Cockburn, Skene, and Walker ; H. DavidBon, W. S. 
agent.— Lord Mackenzie, Ordinary ; Mr Fergusson, 
clerk. 



iSth January 1829. 

No. 16. — Swan o. jEpraEY& Waight. 

Discharge. — Wright, Hume, and Co., 

chants in Glasgow, employed Swan, a writer in 
Greenock, to recover a debt due to theoi by 
James Duncan, Greenock. Swan raised an ac« 
tion before the Sheriff, against Duncan, and got 
decree for the sum claimed, and for expenses, all 
in name of Wright, Hume and Co.' This action 
was advocated to the Court of Session at Dun- 
can's instance. Swan received a bill from Wright 
and Co. for his expenses, which was dishonoured 
in June 1822, and Wright and Co. were seques- 
trated in March 1828; Jeffrey being chosen trus- 
tee, Duncan having died, his heir offered a com- 
promise, which was accepted by the commis- 
sioners on Wright and Co.'s estate. This offer 
was LI20 as the amount of the original debt, 
and the expenses incurred in the Sheriff Court, 
while all claims of interest and for further ex- 
penses were given up by the creditors ; and the 
sum received was placed to the credit of the se- 
questrated estate. The 1>ankrupU were dis- 
charged upon a composition contract, on Hth 
April 1824; and the trustee settled accounts, 
and paid the balance in his hands. Swan did 
not rank on the sequestrated estate, nor claim 
any preference on the funds in the trustee's 
hand ; and he offered no opposition to Jeffrey's 
discharge, nor to the composition agreed to be 
paid to the creditors. Swan raised an action 
before the Sheriff of Lanarkshire affainst Hay 
Wright one of the partners of Wright and Co., 
and the said William Jeffrey, for payment of 
his account for business, amounting to LS4, IGs. 
1 Id., — ^to which action separate defences were 
lodged for Hay Wright, and Jeffrey. The 
Sheriff assoilzied both defenders. The Lord 
Ordinary advocated the cause, (28th November 
1827 }» and recalled the Sheriff's interlocutor, 
quoad Jeffrey, — decerning against him for the 
sum of L25, ISs. 7d., being the restricted sum 
pursued for, with interest from 1st July 1822, 
and finding Jeffrey liable in expenses, both in 
this and in the Inferior Court, — ^reserving con- 
sideration of the question as to the other defen- 
der. Hay Wright, till he has an opportunity of 
being heard. — Reclaiming notes having been 
presented for both defenders, were refused by 
the Court. 

Counsel for Jeffrey— Forsyth and Sandford ; Daniel 
Fisher, agent For Wright — Cuninghame ; Alexander 
Hamilton, W. S. agent. For Swan — Jeffrey and Jame- 
Bon ; Campbell and Maedowall, agents.— Lord Criogletie, 
Ordinary ; Mr RoUand, derk. 
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\M January 1829. 

No. 17.— MACISTKATEb OF EDINBURGH ». ThK SeNATUS 
ACAOEMICUS. 

' Senahu Academieut. — This action of declara* 
tor was raised bj the pursuers, in consequence 
of an application presented to tlicro by Dr James 
Hamilton, jttftior, professor of midwifery, on 21st 
January 1824, — in which it was stated, that he 
had been refused admittance as a member of the 
medical faculty in the University of Edinburgh, 
upon the verbal objection, that the professor of 
midwifery is not a professor of medicine^ 

The pursuers founded their action on the 
original constitution of the College, their inhe- 
rent righU as patrons, and the uninterrupted ex- 
ercise of these rights in the appointment of pro- 
fessors, and the institution of regulations for the 
College. In particular they founded on a pe- 
tition, dated 27th August 1562, by the Town 
Coundl to Queen Mary, with deliverance there- 
on,— a bequest in 1580, by Mr Clement Little, 
advocate, to the Town of Edinburgh, of his 
library|.^-a bequest of the Bishop of Orkney, in 
1582, of 8000 merks to the Town of Edinburgh, 
for founding a college there,— an extent of 
L2000 imposed upon the freemen and burgesses 
in 1583, in order to defray certain works and 
buildings connected with the College, — agree- 
ment between the Town Council and the Arch* 
deacon of Lothian, for the demission of his be- 
nefice, with the parsonage and vicarage of Currie, 
m favour of the city, to assist in the establish- 
MsM of the College, — and bequest of one hun- 
dred merks to the College, by Mr James 
Bannatyne, brother to Mr Robert Bannatyne, 
Justice- Clerk-Depute. The pursuers also rest- 
ed their case on the charter granted by King 
James VI. to them in 1582, enabling them to 
found the College, with the power of selecting, 
instituting, and removing such peasons as they 
may think fit to teach the different branches of 
philosophy and science. This charter confirms 
the previous grant by Queen Mary, in 1565, of 
certain revenues to the pursuers, for the purpose 
of founding a college, of which they were to be 
the founders and patrons ; and it bestows upon 
tlie pursuers, in a more explicit and direct man- 
ner, the powers and duties which Queen Mary's 
grant bad merely implied. The charter then ra- 
tifies all the previous purchases and transactions 
entered into by the Town Council, relative to 
the Kirk of Field, and warrants all donations and 
mortifications of lands or money, for the benefit 
of the College. . It directs the Town Council to 
complete the necessary buildings, and confers 
the powers of naming the professors and fixing 
regulations, which these professors oblige thend- 
selves to observe. The pursuers also founded 
on the act 1621, which ratifies all previous 



grants in their Favour. The pursuers then 
brought forward a continued series of instances 
to prove, that, in accordance with these charters, 
they have instituted prores8orships,'-»have ap- 
pointed and removed professors, — have prescrib- 
ed courses of study, — have, from time to time, 
enacted various laws and regulations, — and, 
when necessary, enforced the same, both as re- 
gards the lauriation of the students, or confer- 
ring degrees upon them, — and upon every other 
subject in which the College' was concerned. — 
The Lord Ordinary, ( 13th November 1827, ) hav- 
ing ordered cases to the Court, found that the 
pursuers have a right of making regulations for 
the College ; and that in respect to studies to be 
pursued in the College, and the course of study 
for obtaining degrees, as well as in other re- 
spects. His lordship also found, that the prin- 
cipal and professors of the said College have not 
right to make regulations, statutes, or laws for 
the College, in contradiction to the pursuers, or 
which may not be rescinded or altered by the 
pursuers, and decerned accordingly. His Urd- 
ship therefore found, that the resolution of the 
defenders, of date 25th October 1 824, was ultra 
vires of the defenders, and ought to be recalled, 
and ordained the defenders to recal the same*-^ 
Their Lordships of the Second Division gave tho 
following opinions :— 

Lord Glenke expressed his opinion that a cor. 
poration like this College has the power of mak. 
mg bye-laws, but these would be under the con. 
trol of the Town Council. The College might 
have the power of sanctioning the course of 
study ; and if not disapproved of by the Magi- 
strates, their regulations would be valid ; but 
they had no special power of conferring de- 
grees, except such as emerge from their rights 
as a corporation. From the appendix it was cl«ir, 
that in conferring degrees, the Town Council 
has sometimes interfered. The College regu- 
lations on this subject were in the form of over- 
tures to the Town Council. This could not 
alter their possession ; the best way for all con- 
cerned would be, for the College to propose regu- 
latons, and the Magistrates may approve of what 
is thus suggested. 

Lord Pitmilfy was convinced of the sound- 
ness of the views of the Lord Ordinary in this 
case, who has decided it without going the 
whole length of the summons. He finds that 
the College cannot make such regulations as 
the Magistrates cannot recal or may not ap- 
prove of, but that these regulations of the Col- 
lege, when not disapproved of, will be legal. 
This is the fair result of their combined 
powers. 

The first thing to be attended to is, the char- 
ters which shew the constitution. All colleges 
are upon a different footing. Our books of re- 
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ports are full of cases which shew this dilTer- 
ence. Thej are all different from the College 
of Edinburgh, as appears fron! a comparison of 
the cases quoted in the appendix. 

As to the acts of Parliament, the important 
thing is — To whom were they granted ? — not 
what is the extent of the right. These are the 
original charters of Queen Mary, which are con- 
firmed by the charter of King James VI. ; then 
the act 1661, which the College cannot twist 
against the patrons' 

The next point is — Have these rights been 
given away or disputed ?— This is not alleged in 
the appendix. There is no instance given in 
which the rights of the patrons have been dis- 
puted. In many cases the College may have 
interfered ; but these are occasions connected 
with the points at issue now, — ^the College 
merely remonstrated. This was the case in regard 
to the graduation of Scots students, also in 
regard to the Greek class in 1734. With re- 
gard to the medical course, the tiacts are few 
and«imple: — The graduates were examined by 
a committee from the Collpge of Physicians : — 
the College have made regulations with which 
the Magistrates have not interfered, lliey now 
wish to add another class, and a very import- 
ant one. On thii account, he had no jealousy of 
them in regard to the commission of the pro- 
fessors ; they are made subject to the authoiity 
of the Town Council. Upon the whole, although 
there is much matter in these papers, 1 think 
that the interlocutor of the Lord Ordinary is 
right. 

Lord AU(may^-^\t is impossible to read this 
case without much interest. No lawyer can 
differ from the interlocutor. I entirely concur 
io the opinions already delivered. To whom 
were the grants made ? Not to the University, 
but to the Magistrates ; and from 15S2 down to 
the appointment of the last professor, they are 
ail taken bound to obey the laws made by the 
Town Council. It is true, that, as a University, 
they have the power of conferring degrees, but 
they derived this authority from those persons 
to whom the Crown had delegated that right. 
I need not go into the evidence : I think the 
interlocutor is right, so far as it goes. If the 
righu of either the Town Council or the Pro- 
fessors are exercised improperly, or to the dis- 
advantage of the College, it is in the power of 
this Court to control them. 

Lord Justice Clerk. — It is impossible to go 
into any length in delivering opinions as to the 
general nature of the foundation. I agree 
with all your Lordships. Looking at the original 
grant, there appears to be no doubt that the 
Magistrates are the founders of the College. 
They got this power from the Crown, for parti- 
cular purposes. There is no such thing as a 



general constitution applicable to all the Uni- 
versities of Scotland. If the professors will look 
into tlie cases, they will see that the powers are 
nil different. The act 1621 only ratifies the 
grants in favour of the Magistrates. The King 
assumes the right of naming the College after 
his own name, and gives to it the whole rights 
of a free College. From the interest which he 
took in this establishment, nothing was more 
natural. The only question remains, Whether, 
seeing from the first constitution, whereby the 
primary Professor is taken bound to obey the 
rules laid down by the Magistrates, there has 
been any alteration ? All the commissions to 
succeedmg Professors have been expressed in the 
same terms. The Magistrates have acted in all 
cases when necessary, and their right has never 
been seriously contested. Although remon- 
strances have been sometimes made by the 
College, the matter of right was never put in 
issue before. Therefore, the original constitu- 
tion of the Edinburgh College shews, that the 
right was conferred by the Mngistraies ; and, in 
this respect, it is different from the other Col- 
leges in Scotland. The rules emanated from 
the Magistrates, and their right was never 
disputed when they saw it proper to interfere. 
The Lord Ordinary has drawn a proper line as 
to the rules proposed by the Professors, and ap- 
proved of by the Magistrates. This allows the 
discipline of the College to go on. I do not 
admire the propriety of trying tliis question 
before this Court, because it was debated by the 
Koyal Commission. 

llieir Lordships adhered to the Lord Ordi- 
nary's interlocutor in toto. 

Couniel for the Pursuers — Dean of Faculty and R. 
Dundas ; CunninghaiD and Bell, W. S. agents. For the 
defenders — Jeffrey and Alison; Cranstoun and Ander- 
son, W.S. agents. — Lord Mackenzie, Ordinary | Mr 
Fergusson, clerk. 

lethJanuari/ 1829. 
No. 18 — Brown, &C. r. Mrs Frances Gun or Gretg,&c. 
This was a process of declarator which had 
been conjoined with a summary action previous- 
ly raised before the Sheriff*, at the pnrsuer's in- 
stance. In the action before the Sheriff, the 
pursuers stated, that, as trustees of the late Mr 
Greig, they were proprietors of some ground and 
houses at Quarryholes, purchased from Mr 
Alexander Ferric, writer in Edinburgh, and 
described as consisting of eight Jails ot ground, 
or thereby •* toith an entry four feet broad alon^ 
the east wall of the said ground, southward to 
the door leading into Baron Norton^s property, 
and from thence westward to the King*s high- 
way ;" and that the defenders, who were pro- 
prietors of a portion of ground adjoining, 
bad lately encroached upon the entry above 
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mentioned ; and the petition concluded, f hat the 
defenders should be ordained to remove this 
encroachment, and to desist from making the 
like encroachments in future. In defence 
against this action, it was stated that tlie pursu- 
ers had no Hght to the access or servitude claim- 
ed by them ; and that neither they nor 
their predecessors had ever been in poS" 
session of such right. A proof was allowed 
by the Sheriff ; but the pursuers raised a sum- 
mons of declarator, claiming right to the said 
eii/ry, and stating that the defenders *< have of 
late thought proper, without any right or title 
whatever, to assume and take possession of the 
said ^btfr Jeei entry; and have built a cellar or 
coalhouse, and have also dug a well upon the 
same, by which means the pursuers have been 
interrupted in the use of their property and en- 
fry, acquired as aforesaid." The summons then 
concludes, that it should be found and declared, 
that the pursuers have '* the only good right and 
title to all and whole the said eight falls of 
ground, or thereby, of the arable lands of Ab- 
bey-hill, and to the /bur Jeet entry particularly 
above specified ; and of consequence that the 
same pertain heritably to the pursuers." And the 
same being so found and declared, the summons 
further concludes, that the defenders should be 
ordained to cease from making any use of the 
said property belonging to the pursuers, and to 
remove any encroachments. 

Both parties derived their rights from the 
same author, and the principal question involved 
in^'this case, was. Whether the pursuers had any 
right of property or servitude in the four feet 
entry above-mentioned ? 

Ihe following is a short deduction of the 
title-deeds of the pursuers. 

1st, Disposition by Edward Clark of 40 falls 
of the lands of Abbey-hill, to James Clark, 
25th November 1729. 

2d, Disposition by James Clark of 40 falls of 
ground to his wife Ann Williamson, in liferent^ 
and to his children John, Thomas, Alexander, 
Mary, Elizabeth, Sarah and Helen Clarks 
equally and proportionally in fee, dated 9th De- 
cember 1769. 

3d, The next title, in point of date, is a 
disposition by Ann Williamson, John, Thomas, 
Alexander, Euphan or Elizabeth, Helen and 
Sarah Clark, dated llth and 12(h July, and 
20th November 1796, conveying to the said 
Alexander Ferrie the said eight falls of ground, 
" with the said four feet entry^ This deed con- 
.tained an obligation to infeft the disponees in 
the lands '' and others^* 

The pursuers held that this was an absolute 
conveyance flowing from the common author of 
the parties, not only of the saill eight falls of 



ground, but also of the entry of four feet broad; 
whilst the defenders maintained, that so far as 
the four feet entry was concerned, it was a mere 
right of servitude, which, never having been 
followed by possession, was therefore null. 

In virtue of these titles, and others referred to 
in the pleadings, the property therein contained 
became vested in the pursuers* 

The title-deeds held by the defenders must be 
next shortly explained. The said Ann William- 
son and her children, John, Thomas, Alexander, 
Elizabeth, Helen and Sarah Clark, entered into 
a contract with each other, on 6th July 1797, 
whereby they disponed to ThomasClark the" two 
southinost small houses l)uiU upon the yard 
above mentioned, and forming part of the pro- 
perty which had been conve)ed,as above stated, 
by James Clark in 1769, to his widow and 
children. Thomas Clark, on 19th September 
1810, disponed and conveyed to Mr George 
Carphin *< all and whole that piece of ground, 
at Quarry holes, upon the road from Edin- 
burgh to Leith, consisting of 112 feet or there- 
by in length, from west to east, and 39 feet 
or thereby in breadth, from north to south, with 
the foresaid two small houses built thereon/' 
being the property conyeyed to him by the 
disposition above mentioned. A corroborative 
disposition was aflcrwards granted by the heirs 
of Thomas Clark. In virtue of these and sub- 
sequent titles, this property was possessed by the 
defenders. 

Various objections were stated to the validity 
of the titles by both parties, which it is not ne- 
cessary to detail. The defenders were Infefl on 
4th October 1823, and the pursuers on 3d De« 
cember thereafter. 

The pleas in law principally maintained by the 
pursuers, and upon which the point in dispute 
turned, were — 

1st, That by the legal construction of the de- 
scription in their title-deeds, they are sufficient 
to convey a right, not merely of servitude, but 
of absolute property in the entry in dispute, 
which right of property having been granted in 
1796, only 27 years before the legal proceed- 
ings commenced, could not be lost by the ne- 
gative prescription,*-even although they and 
their authors had never possessed this part of the 
subject conveyed. 

2d, That this being a right of property, in vir- 
tue of an express disposition, and not merely 
in right of servitude over the property of the de- 
fenders, they are not bound in law to prove pos- 
session, to render it effectual ; but if it were 
necessary, the facts on which they condescended 
would afford sufficient evidence of possession. 

The pleas principally maintainea by the de- 
fenders were, 
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1st, Thai a& both parties claimed right to their 
respective properties through the same authors, 
namely, James Clark, Ann Williamson, Thomas 
Clark, and others^ and the infeftment in their fa- 
vour having been first taken and recorded, it was 
preferable to the infeftment of the pursuers, agree- 
ably to the maxim quod prior tempore potior jure. 
2d, That the pursuers' infeftment was further 
liable to the objection, that it was ezpede after 
legal proceedings between the parties had com- 
menced. 

3d, That as the title of the defenders alune 
was followed with possession, and as the pur- 
suers never, for a single moment, - possessed or 
enjoyed the servitude, the defenders pleaded 
on this ground their title ought to be held to 
exclude the pursuers. 

4th, The right of the pursuers was latent, or 
concealed in the repositories of them or their 
authors, from the year 1729, until six weeks 
after the litigation in the present question had 
commenced. In 1818, when the subjects were 
purchased by the defenders from Mr Carphin, 
they were purchased on the faith of the records 
at that time, as free of every encumbrance or 
servitude whatever. And the defenders pleaded, 
that the right thus acquired by them was not 
liable to be affected by any latent encumbrance, 
constituted by an infeftment posterior to their 
own, or by any latent grant of a servitude, or 
right of entry that had not previously been 
made public by possession ; and therefore, that 
the point resolved into a question of possession 
merely, which the defenders maintained they 
were entitled to have investigated by a proof. 

On advising this question, on revised cases, 
the Lord Ordinary, of this date (1 3th November 

1827) pronounced the following interlocutor: 

«« The Lord Ordinary having considered the re- 
vised cases for the parties, and whole process. 
Finds that the pursuers appear to have right 
by titles, derived from the common authors of 
the parties, and not liable to be questioned by 
the defenders, to the eight falls of ground 
libelled in the summons of declarator ; and also 
to an entry to the said eight falls, or the 
breadth of four feet, and in the direction as 
there libelled : But finds that this right to an 
entiT IS a right of servitude, not of property: 
Finds nothing alleged sufficient to take away 
this riglit of prescription or otherwise, but that 
it is existing and in force, as sgainst the de- 
fenders ; and, before further procedure, appoints 
the cause to be enrolled in the roll of motions.*' 
Aaainst this interlocutor the defenders reclaim- 
ed^ but the Court were unanimously of opinion, 
that the right of property was clearly esta- 
blished by the pursuer s titles, and would not 
allow proof as to possession ; and therefore re- 



fused the note, and remitted to the Lord Ordi- 
nary to decide as to expenses. 

Counsel for Pursuers— The Dean of Faculty and John 
Jardine. For the Defender— J. S. More. Walter Dick- 
son, WS., and Alexander Oiffofd, S.S.C.9 agents. 

OUTER-HOUSE. 



13M January 1829. 
No. 19. — Ross, Suspender^ v YouNG, and La0DEB, 
Chargers. 

Joint Stock Com/^any.-^Ross and other three 
individuals, designing themselves the commit- 
tee and congregation of Dean Street Chapel, 
Stockbridge, granted their promissory-note to 
the chargers, as treasurer and factor of the 
Albion Joint Stock Company, for rent due 
to them. The note was protested, in the 
name of Young and Lauder, as treasurer and 
factor; but, in the extract of the protest, it 
was stated to have been given in to be re- 
corded by " Mr James Miller, junior, as pro- 
curator Jor the Albion Joint Stock Company,** 
The horning and charge proceeded in the name 
of the chargers, as treasurer and factor ; and it 
was contended by the suspender, that, as the ex- 
tract protest bore to have been given in by the 
Albion Joint Stock Company, the constructive 
decree of registration must be held to have been 
in their favour, in terms of the act 1681, c. 
20 ; and as that company was unincorporated, 
and a mere descriptive firm, the decree was 
inept, such a company having no persona standi 
injudicio. Moreover, that as the decree of re- 
gistration was in the name of the company, and 
the horning in the name of the chargers, as 
treasurer and factor, there was a discrepancy 
between the horning and charge, and that there- 
fore the charge was irregular. But the Lord 
Ordinary repelled the objections as altogether 
untenable. 

Counsel for tbe suspender^ Thomson ; L. Mackintosh, 
agent For the charger, Janieeon ; John Rymer, W.8. 
agent. Lord Cringlecie, Ordinary, M. clerk. 

13//1 January 1829. 

No. 20.— Chishouc, Suspender, 9. Sia HuoH MoKRo, 

AND Factor, Respondents. 

Record.— The Sberiff-Substitute of the west 
district of Ross-shire, on advising summons, 
defences, replies, and writings produced, ordered 
the parties to state, whether they held their re- 
spective pleadings as containing their full and 
final statement of facta. The respondent gave 
in a minute, consenting to the record being 
closed, but the suspender neither consented nor 
objected. Avizandum was then made, and the 
SheriflT-Substttote closed the record in terms of 
the 14th section of the acts of Stdermit, lUth 



Digitized by 



Google 



No.1.] 



SCOTTISH JURIST. 



r> 



Norember, 1825, relative to the ferni of proceed- 
ings before the Sheriff- courts* After this he 
ordered condescendeoces and answers, which 
were accordingly lodged ; upon adyising which, 
he pronounced judgment against the suspender, 
to which the Sheriff-Depute adhered. The 
suspender having objected to the competency of 
allowing pleadings after the record was closed, 
and to the judgment following thereon, the Lord 
Ordinary, tnter alia^ remitted the case to the 
Sheriff, to recal his interlocutor, and to prepare 
a proper record. And found the suspender en- 
titled to his expenses in the Court of Session. 

Coan«el for the suspender-. A. M*Neil] ; L* Mackin- 
tosh, S.S.C. agent. For the refipondent.^MarfilMill ; 
John ForiDsn, W.S. agent — Lord Cringletie. ftl. clerk. 

mk January, 1829. 

No. 21. — Lmois, Advocator J Bsgley, RetpondenL 
Mode of Proo/I— The respondent having been 
ordered, by the Sheriff, to condescend on his aver- 
ments, and on the mode of proof, gave in a con- 
descendence, wherein he offered to prove his alle- 
gations by the parole testimony of certain indivi. 
duals, whilst the advocator offered to prove the 
contrary, by the oath of the same parties. The 
Sheriff allowed to the respondent a proof of his a- 
▼erments, by the parole testimony condescended 
on, and to both parties a conjunct probation. Nei- 
ther party objected to thi^ mode of proof— on the 
contrary they acquiesced in it. But, in the course 
of it, the advocator objected to the admissibility 
of one of the witnesses adduced by the respon- 
dent, on the ground, principally, that he was a 
party interested. The objections were answer- 
ed by the advocator, and repelled by the Sheriff. 
The advocator then presented a petition for 
leave to advocate the interlocutors, fixing the 
mode of proof; and the respondent having de- 
clined giving in answers, the prayer of the peti- 
tion was granted. A bill of advocation was ac- 
cordingly presented, when Lord Medwyn pro- 
nounced this interlocutor, (Ist May, 1825}, 
** The Lord 0/dinary having considered this bill, 
with the inferior Court process, In respect it is 
too late to present an advocation from an in- 
terlocutory sentence, as to the mode of proof, 
after the interlocutor allowing parole proof 
has been acquiesced in, and a witness ad« 
duced ; and, in respect that the allegation, that 
the witness adduced is incompetent, cannot be 
sustained as a ground of advocation from an in- 
terlocutory sentence, Refuses the bill.*' Against 
this judgment a reclaiming petition was pre- 
sented ; and the Court remitted to the Lord Or- 
dinary to pass the bill, reserving all objections 
to the competency ; and after the letters were ex- 
pede, and various proceedings, the Lord Ordi- 
nary, on hearing parties at great length, remit- 



ted " to the Sheriff to recal his interlocutor ; 
and to find, that, in this case, a proof by wit- 
nesses is incompetent, and that the loan by 
Jeffrey and Company can only be proved by the 
writ or oath of the party," &c. 

Counsel for the advocator — M. F. Brown; Joseph 
Liddle, f^S.C, agent. For the respondent — A. B. 
Monteitb ; Jame» PatiHon, W.S., agent. Lord Cringle- 
tie, Ordinary. B. clerk. 

BEFORE THE WHOLE COURT. 

\bth January 1829. 

No. 22.^ William Mavle, Esq., Hrib-Male and 
Rkpkrrentative of the Family of PANMuaE,reMd- 
insrin Edinburgh, Pursuer g AND TuE Hon. William 
Maule, DtrfentUr, 

In regard to the lease of Brechin^ the decinion 
of the majority of the Court was, that prescrip- 
tiOQ had run : and, on this branch of the cause, 
the defender was assoilzied. 

In regard to Pan mure, the Judges were equal- 
ly divided in opinion ; but the judgment wil) be 
given on Wednesday next. 

The plea of minority was considered not to be 
well founded. 

(The decision in this very important question 
being thus postponed, we deem it proper to defer 
the report of the case till next publication.) 

Counsel for the pursuer — Solicitor-Oenersl, Jeffrey, 
Forsyth, and P. Robertson; Daniel Fisher, S.S.(;., 
agent. For the defenders.— Dean of Faculty, Keay, 
J. A. Murray, and Jameson ; Fothringbam ai»d Lind- 
say, W.S., agents; Mr Hamilton, derk. 



JURY COURT. 
13^/i January 1829. 

No. 2a— ^C/. COCKBURH Alt, CHRimSOK. 

In an action of damages for defamation, 
which the defender moved to have remitted to 
the Court of Session, for absolvitor, in respect 
of the irrelevancy of the summons, which nei« 
ther specified the time when, nor the persons to 
whom, the libellous expressions had been utter- 
ed. — Maintained for the pursuer, That the defi« 
ciency alluded to migbt be supplied in a conde« 
scendence. 

The Court allowed the pursuer to amend his 
summons, upon payment of costs. 



COURT OF EXCHEQUER. 

The sittings of this Court, for Candlemas tc r **, 
commenced on lliursday the 15th January c u ' • 
in terms of the statute 19th ofGeo. 111., cup 38. 
But.no case of importance was brought b fore 
the Court last week. 
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COURT OF JUSTICIARY- 
ISM January 1829. 
No. 24.— Wilson v. Hare. 
A petition was this day presented, at the in. 
tance of the mother and sister of the late James 
Wilson (commonly called Daft Jamie), narra- 
ing the facts relative to his murder, and pray- 
ing for the apprehension of Hare, as accessary to 
the commission of the crime, and also for bring- 
ing him before the sheriff of Edinburgh for exa- 
mination. The Court (Jan. 16), refused the pe- 
tition, at the same time reserving to the pe- 
tioners to apply to the Sheriff, in common form, 
in regard to the matters set forth in the said pe- 
tition, if they should be so advised. This de- 
liverance proceeded upon the admission, by the 
petitioners, that Hare was within the Sheriff's 
jurisdiction, and already in custody, at the in- 
stence of the Public Prosecutor, who promired 
10 detain him, or at least not to liberate him 
without due intimation to the petitioners. 

First Division. — \Aih January. 
Sequestrations. 
D. R. 
D. of Adj. Henry George Watson, accountant in Edin- 
burgh, trustee on estates of R. and R. Dicksons, archi- 
tects and builders there and in Portobello, as a Ca 
and as individuals. 



D. Approving of Comp. by Pat Rose, residing in Edin- 
burgh, and discharging him of debts contracted psior to 
2ad Nov. 1827. 

First Division. 
S. F. 
A. Seques. Estate of Kirkleton, situated in the parish 
of Middlebie, Dumfries- shire. 
D. and A. Appointing Benjamin Neilson, merchant, 
Annan, judicial factor thereon. 

Second Division — \Aih Jan, 

8. F. 

A. Approv. Comp. offered by John Walker, merchant, 

Glasgow, and 
D, Discharging him of all debts, contracted prior to ap> 
plication for sequestration. 

First Division. — 1 4//i Jaiu 
S. F. 
Cessio Bonorum. 
D. John Seattle, formerly in Newby. 



**• An Index to Uie CootenU will be given it Uie end of the 
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FIRST DIVISION.— January 20, 1829. 
No. 2oi, — MuNRO & Mackenzie v. Magisteatbs or 

DiNGWALU 

Rigbi of Salmon Fishing — Res Judicata.— An 
action of molestation, declarator, and damages; 
was brought (April 1825) at the instance of 
Hugh Muoro, lEsq. of Teaninich, and the Ho- 
nourable Mrs Maria Mackenzie of Cromarty, 
against the Magistrates of Dingwall, &c. to 
obtain redress against certain alleged encroach, 
ments or usurpations made by the latter upon 
the salmon fishings belonging to the pursuers 
in the river Conon. 

The part of the river which the defenders were 
alleged to have encroached upon, extends from 
the march betwixt fialblair and Breaken Ord 
down to the sea of Cromarty, along certain bur- 
gage lands belonging to the I3urgh of Dingwall. 
The pursuer, Mrs Maria Mackenzie, as represent 
tative of the family of Cromarty, asserted an ex« 
elusive right to the salmon fishing upon theConon, 
along its whole course, by virtue of, U/, Crown 
charters in favour of the Seaforth and Cromarty 
families, — ^the rights under which were admitted 
to have been forfeited by the accession of the 
Earl of Cromarty to the rebellion in 1745 ; 2rf, 
The statute 25. Geo. II. chap. 41, whereby these 
forfeited rights were vested in commissioners : 
Sd^ The statute 24. Geo. IH. cap. 57, restoring 
these rights to the heir-male and representative 
of the family of Cromarty ; 4M, A Crown char- 
ter (1819) in favour of the pursuer, Mrs Mac- 
YoL' I,— No. 2. 



kenzie, containing the said rights, and sasine fol. 
lowing thereon. All of these deeds conveyed, 
in general terms, a right to the whole fishings on 
the river Conon. The pursuer further founded 
upon the immemorial possession and exercise of 
an exclusive right by her ancestors and authors. 
The defenders, on the othbr hand, rested their 
claim to the disputed fishing ex adverso of their 
lands, \st^ Upon acharter in favour of the borough 
of Dingwall, (September 1587), which contained 
a grant of fishing in the following words : — 
<< Nee non salmonum piscatione in aqua de Sta- 
vaekf et suis pertinen. cum plenario potestate ip^ 
618 eorumque successoribus supra eadem suis 
propriis cymbis ceu naviculis et retibus pre* 
dictis, piscibus et aliis piscationibus et aquis 
expiscare,** &c. In this grant, the defenders 
maintained a right to the fishing in question 
was conveyed, which was clearly established by 
the fact of their having feued it out to their vas- 
sals For time immemorial. It was not disputed by 
the pursuers, that part of the Conon anciently 
went under the name of Staffec, or ^tavaig 
The defenders founded their claim, 2d, Upon 
a decree t/?ybro, pronounced (1725) in favour 
of Robert Munro, one of their feuars, in a 
declarator at his instance against the Earl of 
Cromarty, (one of the present pursuers* au- 
thors), who had attempted to disturb the said 
Robert Munro in the enjoyment of his right of 
fishing in that part of the Conon opposite his 
feu. Sdy Upon a final judgment of the Court 
pronounced in favour of the defenders (1778,) 
in the conjoined actions of molestation and de- 
clarator mutually raised against each other by 
the defenders, and the commissioners of annex- 
ed estates, (aho authors of the pursuers) to 
have it determined who had the right to the fish* 
ings in the Siavock, or that part of the Conon op- 
posite the defenders' land : — On which occasion! 
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the Court found, that they (the defenders) had 
produced " a sufficient title to the fishings in the 
said river Conon, opposite to their property, from 
the march at Breaken Ord, down to the sea ;" 
and, 4M, On the uninterrupted possession of the 
said fishing by themselves and the family of Cui- 
zean, fi-om the date of that final judgment, down 
to the present day. In respect of these titles, and 
the two decrees which, they alleged, must form 
a res judicata against the pursuers, the defenders 
craved to be assoilzied. — The Lord Ordinary 
(12th November 1828,) pronounced the follow- 
ing interlocutor : — 

<* The Lord Ordinary having considered the revfced Cskot 
far the parties, prodticttonis and whole process. Finds that 
the extraoed decree in 1722^ and the final judgment of the 
Court in 1768, mentioned In the pleadings in this case, form 
a ret judicata between the parties in the actions to which 
they rela'e, their representiitiTirs, and those in their right: 
Finds that the decree in 1725, though pronounced upon a 
circumduction for not satisfying the production ordered by 
the Court, cannot competently be opened up in this action : 
Finds that the final judgment in 1778, applies both to 
the declarator at the instance of the Commissioners for 
managing the forfeited estatrs, and the Lord Advocate, 
•gahiKt the Mngistrates of DingwaU, and the counter, 
declarator at the instance of the Magistrates of Oing. 
wail against tbobe Commissioners, the OlBcers of Statp, 
and others: Finds that the pursuers in the present ac- 
tion are not now entitled to plead, that the declarator at 
the inttance of theMagi'iArates was asleep at the time the Judg- 
ment in 1778 was pronounced, or that the two declarators had 
nr«t been conjoined, in respect that ihe evidence of wakening 
and conjnnct.'on depends upon warrants which, after the lapse 
of twenty years from the date of the judgment, It is not n»- 
cessary to produce : Finds that the mords * opposite to their 
property,' in the judi^meot 1778, are demonitrative and not 
tnative; and therefore Finds, that the Maeistratet of 
Dingwall, and those in their right, have a suficTcnt title to 
the fishings In the River Conon, from the march at Braken 
Ord down to the sea, and to that trffect assoilzies the defen- 
ders from the conclusions of this flctionj at)d decerns ; but 
in revpect parties are not agreed aa to the march between 
the lands of Balblair and Breaken Ord, appoints the pursuers 
to put in a condesorndcnte, specifying what they aver to be 
the situation of the march, and allows the derenders to 
answer the same, and in he meantime continues the Inter- 
dicr : Farther, in respect the pursuers allege that the de- 
fender Stcacenson has been fishing, and is continuing to fish 
in an illegal manner, appctnts them to put in a condes- 
cendence of what they aver on this point, and allows the de- 
fenders to answer the same ; the condescendences now order- 
ed to be lodged within three weeks, and the answers by the 
box»day in the Christmas recess." 

Against this interlocutor, both parties pre- 
sented reclaiming notes, upon advising which, 
it was further maintained for the pursuers, 
that neither the decree of 1725, nor the final 
judgment of 1778, nor both together, could 
form a res judicata against the pursuers, — 
in respect, l^iat the former was pronounced 
against one of their authors, the Earl of Cro • 
marty, in Colonel Munro's action of molesta- 
tion, not upon deliberate consideration of their 
adverse titles, but in consequence of the term 
which the Earl took for producing his pre- 
ferable exclusive title, being circumduced against 
him in absence for non- production, which omis- 
sion ought not to militate against those having 
right through him ; and in respect, that the 



latter was not pronouncetl in the conjoined pro- 
cesses (of which conjunction there was no evi- 
dence,) in which the pursuers* authors, and the 
commissioners of annexed estates, were respec- 
tively pursuers and defenders, but in the action 
in which they (the commissioners) were the pur- 
suers, which rendered the plea of competent and 
omitted inapplicable to the pursuers in the pre. 
sent action. It also argued, tluit the. decree 
of 1725 might be competently opened up, since 
it had never been extracted ; and that the de- 
fenders, from the terms of the last decree, were 
not entitled to fibh opposite to any laitds except 
those, the property of which they could instruct 
to have been their*8 at the date of the decree. 

Lord Gillies thought the argument founded 
by the pursuers upon the right to open up the 
decree of 1725, on account of the said decree 
not being extracted, an extremely dangeroua 
one, as many of our most valuable rights were 
secured by unextracted decrees. 

The Court onanimeusly adhered to the Lord 
Ordinary's interlocuton 

jfct. Jeffrey, Robertson. — jiU, Dean t>r Faculty, Sc« 
licitoroGenenl, and Buchanan. — Home & Hose, W.S. 
agents for Magistrates of Dingwall. — Hugh McQueen, 
W.S. agent for Mis M^Kensie. 

No. 86.— J. S. SAims, Adoooaior v W. Mbitan (b 
OTHxas, Retpomientt, 
Jet 6. Geo. IV. cap. 120, sett. W—Admis^ 
non of Procurators. — An application was made, 
in January 1627> to the Sheriff of Forfarshire, 
by Sands, the advocator, to be admitted a 
procurator before the SberifF Court of that 
county ; upon which application, the Sheriff pro- 
nounced (March 1827,) the following order: — 
<< Having advised with the Sheriff-depute : In 
respect it is understood that objections lie, and 
are to be stated to the prayer of the foregoing 
petition by certain of the procurators of this 
Court, the Sheriff delays consideration of the 
petition for H days frcHn this date, when he 
will resume consideration thereof, witii any 
objections that may, between and then, be 
lodged with the Clerk of Court.*' Objectiona 
were given in for Meffan and others (the 
respondents,) which were followed by conde- 
scendence and answers, revised condescen- 
dence and answers, and pleas in law ; after 
which the Sheriff (May 1828,) closed the record, 
and allowed to the parties a conjunct proof,-*- 
which last interlocutor being adhered to, upon 
aippeai, by the Sheriff-depute, the advocator, in 
terms of the act 6. Gen. IV, cap. 120, sect. 40» 
presented a bill of advocation to the Court of Ses« 
sion, where he was met by the respondents,with an 
objection to the competency of the advocation^ 
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upon the section of the Juctieature Act above 
referred to. — This objection was reported to the 
^rst Division of the Court by Lord Corehouse^ 
who, after advising with their Lordships (4th 
Dec. 1828,) pronounced the following inter* 
locator : — '* Having advised with the First 
Division of the Court upon the objections to 
the competency of this advocation, and their 
Lordships bavins heard Counsel thereon in their 
own presence, the Lord Ordinary, by direction 
of their Lordships^ repels the objections to the 
competency of this advocation : but Jinds, that 
the proceedings in the*. Inferior Court, which 
Allowed upon the petition of the advocator, are 
irregular and inept; therefore remits to the 
Sheriff of Forfarshire, with instructions to recal 
his interlocutors — to resume consideration of 
the petition as it originally stood, and to make 
such inquiry as he shall deem necessary for as- 
certaining wlietiier the petitioner is a fit person, 
duly qualified, to be admitted a procurator in 
his Court, and to do thereafter as he shall see 
cause, and decerns. Finds the advocator en. 
titled to expenses in this and the Inferior Court," 
&C.— Against this judgment the respondents pre- 
sented a reclaiming note ; and maintained that 
the advocation was incompetent, in so far as it 
did not appear ex facie of the petition in the In- 
ferior Court, that the advocator's claim exceeded 
L.40 in value ; or, at all events, he had not in« 
structed the amount in the competent way,-^ 
that, havintf advocated under the above section 
of the Judicature Act, he was not entitled 
to evade that provision in it, which required 
cases like the present, when advocated, to be 
remitted de piano to the Jury Court. 

Lord Balgray thought the interlocutor com- 
plained of a correct one. There was from the 
beginning a radical defect in the proceedings in 
the Inferior Court, which obliged and entitled 
the party to advocate, and gave the Court a 
right to interfere, in order to rectify these pro- 
Q^ings. 

Lord Gillies also thought the advocation com 
potent. The section of the Htatute, by virtue of 
which this advocation had been brought, was 
intended to prevent appeals to the House of 
Lords in trifling matters. This Court was not 
bound to send ail cases so advocated to the Jury 
Court, but were rather empowered to remit them 
there if ^ for it. The Sheriff's procedure was 
moat inept; and the finding, in bis first inter- 
locutor, (March 18^7,) ** That, in respect it is 
understood that objections lie" particularly ob- 
jectionable. A i the same time, not only the pro- 
curators, but every one of the lieges, had aright 
to object, wheh there were good grounds of ob- 
jection; but the Sherilf ought to decide upon 
these grounds in his ministerial, and not in his 
judicl&i capacity. 

Lord Crdigie considered that the bill of advo- 



cation should have been refused, as it was prO" 
sented upon the section of the Judicature Act 
referred to in the advocation, which Supposes 
the case advocated to be in a state to go to a 
Jury, which, it seems admitted, the present case 
is not. 
The Court adhered, and found expenses due. 

Loid Ordinary, Corehouse.— i^rt. Solicitot-Gcnenil^ 
Mnidmeot.— ^<^ Dean of Facility, Cookbom.— John 
JaniesoD, Advocator's agent; Hamaay and Imrie, Re« 
tpondenta* agents.— H. Clerk. 

^-— ^^— ^^-^^"^^ 
No. S7.— Mas GsACB Bochait or Lbsue, Pwrtuert «> 
Davu) Scott, W.Sr D^knder. 

Ree. NoUu-'The defender, Scott, having 
granted an heritable bond over certain subjects 
in Edinburgh belonging to him, in favour of 
the pursuer, she, on the allegation that thero 
was an arrear of interest due to her under tha 
bond, brought an action of poinding the ground, 
which was, of course, directed both against Scott 
and his tenants. Defences were lodged for' 
Scott, but no appearance was made in the 
Outer House for the tenants; aod the Lord 
Ordinary decerned, in absence, in terras of the 
libel, against them. Against this judgment 
Scott presented a reclaiming note in bib own 
name, and also in name of the tenants. The Court 
refused the note as k'egarded the tenants, and 
adhered with expenses, — ^in respect that these 
tenants had the power of appearing for tliem- 
selves, if they considered that they were ag- 
grieved. 

Lord Ordinary, Meadowbank.— ^cf. WiUoh.— i</fc 
More. R Boog, Defender*8 affent; Alexai.djr Burns, 
W.S., Pursuer's agent— D. Clerk. 

No. 88.— Mtimtos.— DuUALD Gilcraist, Esq. tk Moaoo 
Mackenzib, Esq. and vice verta^ 

Title to Pursue* — Mr Mackensue of Arjross, 
proprietor of extensive salmon fishings in theFrith 
of Dornoch, brought an action of declarator 
aeainst Dagald Gilciirist of Ospisdale, proprietor 
of thelandsof Spinningdale, adjacent to the said 
Frith, — setting forth, that the defender had no 
right or title whatever to fish or kill salmon ia 
any manner of way in the said Frith ; and con- 
cluding to have it declared, '< That he has no 
right or title to fish for, or kill salmon in the 
Frith of Dornoch, or opposite to the lands of 
Spinningdale/' In defence, the defender, while 
he produced no title himself, objected to the 
pursuer's title to insist in the action, — in re* 
8;)ect that the pursuer did not lay claim to a 
right of fishing ex adverso of tl)e lands of Spin- 
ningdale, and that it was, therefore, ^^ /eWtt to 
the purs'ier to object to the defender's want of 
title, — ^as, if the title was not in bim, it was in the 
Crown, or in some third party, who allowed bin 
(the defender) to fish, though having no title* 
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Lord Corehouse sustained this objection ; and 
Che Court afcerwards ordered the matter to be 
argued in cases, and subsecjpentlj by mutual 
minutes, upon the point — How far the cases 
Sir James Colauhoun v. the Magistrates of Dum- 
barton and otners, and Toton of Perth v. Lord 
and Lady Gray^ supported the pursuer's case ? 

The case having come before the Court on 
these papers, their Lordships concurred in thrnk- 
tfig the cases inapplicable, adhered to the Lord 
Ordinary's interlocutor, sustaining the objection 
to the pursuers title, and quoad ultra, remitted 
to his Lordship to proceed farther in the cause. 

Jet. Solicitor-General, Buchanan, — j4lt» Wood 

Hn^h Marqueen, W. S. Pur.suer's agent; Inglia and 
Punald, W. S. Defender's agents.— 'D. Clerk. 



SECOND DIVISION.— c7a7i«/jr^ 20, 1829. 

No. 29. —Seymour v. Thomson. 
Advocation. — This was purefy a question of 
competency. The advocator (22d January 1825>) 
presented a suixiraary complaint against the re- 
spondent to the Magistrates of Glasgow. Af- 
terwards, however, (13th May 182.5), when it 
was discovered that this form of action was in- 
competent to' obtain dccernfturc m terms of the 
donclusions therein contained, the advocator 
brought an ordiiiary action against the respon« 
dent, which' was conjoined with the summary 
complainf. The respondent (4th July 1825) 
then institut'ed a' coMipIaint before the Ma. 
gistrates against John Henry Alexander, — con- 
cluding, that he should relieve the respondent 
from the concPasions of the tummctry com' 
plaint at the advocator'^s instaoop. These three 
actions were conjoined, (23d September 18^.5)- 
Alexahder objected to the respondent's com 
plaint, that it was out of form : and^ tof remove 
this objection, the respondent^ (5tli Decem* 
ber 1825,) brought an ordinary action fbr relief 
of the conclusions of the actions at the instance 
of the advocator. This action was (IStli Janu- 
ary 1826,) conjoined with the previous proceed- 
ings, without objection by either party. On 27th 
October 1826, leave was given to advocate, 
€n\ the ground of legal objection to the mode 
of proof. No advantage, however, was taken 
of this permission ; and, before the conjoined 
actions were finally disposed of, the present ad- 
vocainon was brought, on the ground of ini- 
quity. Reasons of advocation and answers liav- 
ing heert lodged, the Lord Ordinary {15th 
November 1827,) dismissed the advocation as 
incompetent'; and a reclaiming note having been 
presented for Seymour, their Lordships unani- 
mously adhered* 

Lord Ordinary, Medwyn,— Counsel for the Advocator 
— H. PyptT. For the Kfspofident— Jeffr.?y, and A. 
M*Niell,— M'M»II»in&Gr^nf, and Cumpbdi & M»Dow- 
aU^ agents. — Mi Koll.ind, Clerks 



No. 30. — Mackenzie v. Taylor. 

Boad Act. — This was an advocation of certain 
interlocutors pronounced by the Sheriff-depute 
for the Shires of Ross and Cromarty, in an action 
at the instance of Alexander Taylor, designing 
himself" Collector and Clerk to the Second Dis- 
trict of Roads in the county of Ross, and acting 
as such for their behoof," against Mr Mackenzie 
of Ardross, for payment of certain road as- 
sessments. The discussion in the Sheriff Court 
embraced two points : 1st, Tlie title of the 
pursuer, which had been challenged by the 
defender, on the ground, that, ur.der the sta- 
tutes 4th Geo. IV. cap. 49, sec. 11, 12, and 
13; and 6th Geo, IV, cap. HO, the offices of 
Collector and Clerk to the trustees of the district 
of roads alluded to cannot be united in the 
same person ; and, 2dly, That there was no 
proof of the rate at whicii the assessment was 
charged.— The Sheriff-depute (7th July 1826) 
repelled the objection to the pursuer's title ; 
and. with regard to the second point, he 
found, that the proceedings which had taken' 
place on the part of Mackenzie were prohatio 
probata as to the rate of assessment ; that Mac- 
kenzie had given his concurrence to be as- 
sessed on* the rentals made up by Taylor ; 
and that there wns no necessity to have re- 
course to a procf of the rental, or to have it 
estimsfed, as pointed out by the several sta-^ 
tutes, — the assessment having been acquiesced 
in to the satisfaction of the trustees of the district 
under whose authority Taylor acted, without any 
convplaint of an overcharge having ever been 
made. The Lord Ordinary (I5th Nov. 1827) 
pronouncedan interlocutor, finding in substance, 
that there was sufficient proof of Taylor's state* 
ment, — that ti^e advocator had agreed to the as- 
sessment, — and that, therefore, he could not be 
heard in objecting to that rate, in the present 
action for arrears, although it might probably be 
competent for him to obtain redress for subse* 
quent assessments, if the amount exceeded theT 
value of his property, by giving in a rental in 
terms of the County Road Act. A reclaiming* 
note having been presented to the Inner House, 
and having come in the course of the rolls to be 
advised, the Court unanimously refused the de- 
sire of the reclaiming note,, and adhered to the 
Lord Ordinary's interlocutor. 

Lord Ordinary, Medwyn. — Coiiniel for the Advocator 
—Skene & Buchanan. For the Respondent — Solicitor* 
General and A. Wood. Hugh Murqueen, W.S., and- 
Janie« Macdonell, W.S., agents.— Mr Fergusson, Clerk. 

FIRST DIVISION — January 22y 1829. 

No. 31.— Russell and Company v. Stewart and 

Others. 

Preliminary Defence. — James Russell had 
kept, from I824> to 1826, an account current 
with James Miller, for yarns. In 1825 the Com-^ 
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{>any demanded froni Miller a security for the ba- 
lance upon his account, — to grant which, the 
complainer^( Stewart) consented, upon Miller's 
application^ and granted a guarantee, in the fol- 
lowing letter addressed to the Company : — 
f* Dear Sirs. — My friend, Mr James Miller, 
informs me that you wi^h me to guarantKC to 
you the regular settlement of hi^ accounts to 
you for yarn9, when called for, which I will 
cheerfully do." 

Miller became bankrupt in 1826« indebted to 
the pursuer £or L.186. 14s. 8d. upon Iris account, 
and immediately executed a trust-di<position of 
his whole means and estate in favour of Gilbert 
Lennox, merchant in Glasgow, and the said 
James Uvssell, for bebopf of themselves and tlie 
other creditors. The fMnds beiog insufficient to 
pay the debtt«,lhe present action was brought by 
iiussol aod Campany, who had not ranked upon 
ihe trust-estatt;, against Stewart and Miller's 
T'TUstees,-— concluding against them, jointly and 
severally, for the debt covered by the letter of 
guarantee. Stewart objected to the relevancy 
x>f the summons, — 1^^, That the pursuers hav- 
ing been sequestrated in 1826, and divested 
of their estate and claims previously competent 
to them, and among others of the present claim, 
they were bound to libel oa, and to ])roduce the 
discharge or other dted by which the residue of 
^hejr estate and their claims were re-conveyed. 
2di That they had omitted, in the state of their 
accounts rendered under their sequestration, to 
give up the present claim against him, Stewart. 
Sdf That the account rendered and libelled on, 
djil not specify, with the preciseness required by 
the Act of Sederunt, the transactions or grounds 
of debt, — ^neither being debited with a stamp, nor 
for commUiion sales i and^ 4/A, That Mill^r^ tha 
original debtor, being dead^ they ought to have 
called hii heir or represientative in the action.—* 
The Court, with the exception of Lord Balgrai/^ 
did not con&ider the objections material; — but 
his Lordship thought jtbat the pursuers were 
bound, as was held in the case of Geddes 
against Wallace, to call the debtor's hein 

Lard Gillies had considerable doubts as to the 
relevaqcy of the summons, seeing it did not set 
forth the specific nature of the transactions, nor 
once use the term *' yarns/' to ^hich the letter 
of guarantee was limited. 

The Court, however* adhered to the Lord Or- 
dinary's interlocutor, repelling the preliminary 
defences. 

Lord Ordinary, Meftdowbank.—^€^— Skene.*— >f//. 
Solicitor. Generi 1, Currie. — John Forrester, W. S. 
Defender'tf Bgcnt ; J. CuUen, Pursuer's agept.— S, 
Cltrk. 

aHo. 32.— Stebl, Suspender, v. HenDEESON, Charger. 

Stamp Act. — Proof of Loan, — 31. Geo. II L c. 



23. § 19. — John Henderson, drover at Halkirk, 
charged the suspender, Steel, upon an unstamped 
promissory obligation. Steel suspended, upon the 
ground, that the obligation being upon unstamp* 
ed paper, could not, by the 31. Geo. IIL c. 9,% 
$ i9, prove tlie debt, and ought to be witlnirawn 
from process; and that besides, the money said 
to be due, was advanced by the charger upon a 
joint adventure, which proved disadvantageous, 
and left the charger in 'the respondent's debt. 

Ilie Lord Ordinary found, that there was no 
other evidence of the loan than what arose froq» 
the unstam|>ed document, — that that dpcument 
not being stamped could bear no faith in Judg- 
voent ; and llieEefore otdained the same to be 
withdrawn from process. The charger presented 
a reclaiming note, and pleaded, — that the statute 
above alluded to was an English statute, — that 
by the law of England, as well as by the law of 
Scotland, unstamped documents are every day 
received in evidence of collateral facts, — that the 
fact meant to be established here was, that a part- 
nership existed, and this document was admissi- 
ble as an adminicle of such a proof. — The Court 
unanin^ously hield, that though an unstamped do* 
cument could not be adduced to prove its owa 
contents, it still might be produced in evidence 
as to sonetfiiq^ e»l lateral, — although an un* 
stamped obligation can neither be evidence of 
the obligation, nor of the amount of debt. Their 
Lordships recalled the Lord Ordinary's interlocu- 
tor, in hoc siatUi and remitted to his LQrdship t^ 
proceed further in the cause. 

Lord OrdiiiHry, Meidowbank. — jtct, Skene. — ^It, 
Smythe. — H. Iiiglis and Donald, W. S. Churgei's 
agents ; Homeland Rose, W. S. Respondent's agents. 
— D. Clerk. 



No. 33b~AyDB£w Christie, &c Suspender t, v, Alek;. 
GooDSia, Charger. 

Retention. — Goodsir, was partner of a manor 
facturing company in Cupar-Fife, which became 
bankrupt about sixteen years ago, and the .partr 
ners of which executed a trust-di$po$ition of their 
property in favour of the suspenders. The pro- 
perty being insufficient for the paynient of their 
debts, the majority of creditors entered into a^ 
composition contract, by which they agreed to 
discharge the Company, upon Mr Annan becon y 
ing security for a dividend of JOs. in the pound. 
The suspenders continued to manage the pro- 
perty, as trustees, for Mr Annan's and the other 
creditors* behoof; and, in 1813, soon after the 
date of the contract, a niultiplepoinding was 
raised, in the name of the suspenders, by some 
creditors who had not acceded. That action is 
still in Court, — but, upon one branch of it, 
the First Division of the Court fomfid that th(^ 
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funds of the Conipany were more than suffi- 
cient to pay the composition, and that the sur* 
plus fell te be equally divided between the part- 
ners ; but no decision has been given upon the 
ttate of accounts between the suspenders and 
Annan. The above judgment of the First Di- 
vision was given in 1828, and it reserved entiie 
all mutual questions and claims between the 
suspenders and charger^ and all claims com- 
petent to the suspenders, of competuation and 
retention, aJficUng the stwi found due to the 
charger y for the accountants report, out of the fond 
in medio. A part of the Company a subjeots 
baving been brought to public sale by the sus* 
penders, as trustees, in 1812, — includicg the 
property of Lebanon, which was purchased by 
Mr Annan, and the price (as appears by an 
accountant's report) paid^^titles to the pro* 
perty were not granted by the trustees to 
Annan, who died soon after, leaving it to Good- 
sir (the charger) as his trust disponee. To ob- 
lige the suspenders to implement the articles of 
ihe above sale, and convey to him (the trust 
disponee) a valid title to this property, Goodstr 
brought the charge now sought to be suspended. 
The grounds of suspension were — ist. That 
the purchaser had not really paid the price— 
2d, That, admitting him to mive paid it, the sus- 
penders were nol bound to divest themselves 
of the property in the UDsettled and unascer- 
tained state of accounts between them and 
the charger-r-^nd that, by the right of reten' 
iion reserved to them in the iudgment of the. 
Court (1828) they were entitled to retain it. 
It was answered for the charger — That the 
accountant's report proved the price to have 
been paid ; and the right of retention reserved 
by the Court to the suspenders, could only ap- 
ply to the charger's share of the fund in mediOf 
and not to the present pcoperty, which, from the 
date of the sale, cea»ed to be a part of the fund 
in medio. The Lord Medwyn refused the bill 
I— in respect that the price appeared, from the ac- 
countant's report, to have been paid, and no 
specific claim of compensation or retention had 
been stated by the suspenders- To which in. 
lerlocutor the Court adhered. 

W. Walker, W. S., Suspenden' •gent.-T. Wiilker, 
Cbftcger's agent. Lord Ordinary, Medwyn.— H. Clerk. 

SECOND DIVISION.— January 22, 182a 

No. SI.— M'Cadtney ». How. 
Bill of Exchange. ^^ As the Court did not de- 
cide this casei it is not necessary, at present, 
^ state the circumstances of it in detail. The 
point of law which it embraces; and which stiU 
remains to be determined, is — Whethert by 
iJbe law of Scotlaodp any constructive intimation 



of the dishonour of a bill of exchange, can be 
held of equal efficacy with the statutory notice 

llieir Lordships considered the question as 
one attended with some difficulty, and ordered 
the parties to lodge minutes, confined to the 
argument and authorities relied on, to be mutu- 
ally seen and interchanged. 

Lord AUofvoay observed, that the latest deci. 
sions in England, on this subject, went to ad- 
mit the principle, that intimation, or notice of 
the dishonour of a bill, though not proceeding 
from the holder, would be sufficient. In this 
view, the acceptor who notified the dishonour 
was presumed to be agent of the holder. His 
Lorclship adverted to the difierence between the 
law of Scotland and of England on this subject. 
The law of Scotland depemled on positive sta- 
tute. In England, it resolved into a question of 
fact, whether there was actual and positive in« 
formation, from whatever quarter it proceeded. 
His Lordship held, that by attending a meeting 
of creditors, and accepting of a composition on 
his debt, a party was not barred from availing 
himself of the plea of want of intimation, when 
called on to attend such a meeting. The bank* 
rupt might put down a random sum; in that 
esse, would a creditor be bound to pass from an 
objection that would otherwise be competent ^ 
His being a creditor at all might be conditional. 
It might happen, in large transactions especially, 
that there were questions of compensation, and 
the precise debt not capable of being precisely 
ascertained. In such a case, his Lordship doubted 
how fi&r a constructive notice could supply the 
place of a positive intimation required by sta* 
tute. 

Lord Glenlee had no doubt, that mere know, 
ledge of the fact does not supply the want of 
the statutory intimation. But it might create a 
difficulty^ if the fact were communicated in such 
a way as imported that the drawer was respon« 
sible, and, upon which information, he took 
measures for his own relief. 

Lord Pitmilly considered the case not free 
from difficulty, and concurred in the wish for 
further argument before deciding it. 

Lord Justice Clerk was aware of the distinc* 
tion between the English and Scotch law, — but 
thought that the law of England respecting bills 
in general applied to Scotland, unless there were 
some peculiar usage or custom that run coun* 
ter to such law. It had been quoted, and Eng* 
lish decisions founded on, as authority in this 
Court. His Lordship founded on the case of 
Martin in 1776, and was inclined to think the 
constructive intimation sufficient. 

Lord Ordinary, Markeozie.— Counsel for Suspender, 
Forsyth— For Charger, J. S. More.— Geo. Combe, Sus. 
pender's Agent; J. A* Campbell, Cbaiigei's Agent.^ft 
Ckrt 
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No. SflL— CoNDZB V. Steitart. 

In tkis ease, an additional appendix had not 
been put into all their Lordships' boxes. — The 
agent was fined, and the case aeleted from the 
RoU. 



No. 96.'^PetiHon — Dayw Cimais tor ths Bbn^tit 
OF THE Poors' Roll. 

In this case, the Counsel and Agents for the 
Poor reported, that there was uo probabiiis causa 
litigandi.-^The Court refused to hear the pur- 
suer's Counsel on tbe merits of the case, but re« 
mitted again to the Counsel and Agents for the 
Poor. 

Conssd for the Petitioner— John Wilson.— W. 
Iftteer, W.S.» sgeDt. 



FIRST DIVISION.— Jflntwry 2S, 18». 

No. 97.— Mrs M. A. Harris «. J, Hjoltis, i», 

AlmenL — ^Mrs Harvie brought a process of 
aliment against J. Harvie, — in which she claimed 
an alimentary provision out of certain subjects 
in which her late husband had died vested, and 
«v3kich had accrued to the defender, as heir-at. 
law. In order to ascertam the yearly rent of 
these subjects, a remit was made to Mr Paul, 
accountant, who reported, — that *^ ^fler making 
every possible allowance for debts and claims 
against the pursuer's fate husband, Alexander 
Harvie, and allowing L.SO yearly for repairs, and 
LJ55 for collecting the rents, there remained a 
free annual return, from his half of the rents, of 
L.54, lOs. Sd.** The report was approved of bjr 
the Court, and an interim aliment of L.20 ah 
lowed to the pursuer on the last day of the Sum. 
mer Session. The parties not having then a 
deliberate opportunity of objecting to the report 
or the sum pillowed, minutes were afterwards 
given in ; in which the pursuer contended, — ^that 
the accountant had reported the value of the 
annual rent of the subjects at too low a rate, and 
had allowed too much for the expense ef ma- 
nagement ; and that the sum assigned to her as 
aliment was quite inadequate to her support, 
and to her station in life, — taking into view the 
property her late husband had \e(i : While, on 
the other hand, the defender maintainedL that 
the rents of the property had been too highly 
jestimated in tfie report, in respect of the pe« 
rithable and constantly deteriorating character 
ct the greater part, which consisted of wooden 
houses, requiring frequent and expensive re« 
pairs; and that the accountant had not adverted 
to ceruin bonds over the houses, nod some omt. 
standing debts. t 

Lord Croigie thought, that in the circumstflni. 



ces of the case, L.SO was a reasonable allowance. 
The first object to be considered in appropriat- 
ing the funds of the deceased, ougiit, m his opi- 
nion, to have been a provision to the widow^ 
suitable, in as far as the property wouki gO| 
to her former rank. 

Lord Gillies did not think the heir should be 
allowed to starve in order to support the rank of 
the widow. 

ITie Court found the widow entitled to L.2S 
yearly as aliment. 

Act, SoHcitoi^Gencral, More.— -^ft. Shaw W. and 

R. EIIm, W.S. Agenti fer Pursuer j C. Ewbir, Areiit 
tor DefeadeE.«*H. Clerk. 



No, 38.«^. snd J. Thomson, Sutpendert, v. Loan Bal- 

gray's iNTEBLOCtrrOR. 

Staff of Diligence — The firm of Altardfce 
and Company, booksellers in Edinburgh, hav- 
ing become insolvent, wns sequestrated in 
1826. Mr Gracie, residing in Berwick, was 
a latent partner, — which induced him, as soon 
as the bankruptcy was publicly known, to 
come forward and quash proceedings against 
himself, by offering a composition of 14-s. 
on the Company's debts, on condition that 
the individuals of the Company should be 
discharged, and no <^aim made against him as 
connected with them. Annandale, (who held 
various bills against the Company,) and the 
suspender, James Thomson, were accepted as 
co-cautioners for the composition, — the contracj; 
of which bore, that the payments should be at 
6, 12, and 18 months' date. Soon after Novenu 
her 1827, Graeie became bankrupt, and Annan- 
dale was called on to advance a considerable' 
sum in payment of the first instalment, — ^for one 
half of which he brought an action of relief 
against Thomson, the co.cautioner ; and, on the 
summons being executed, Thomson paid L.400 
to account, and requested delay for the remain^ 
der. Upon the second instalment becoming 
due, the summons was again called against 
Thomson, and decree in absence obtained for 
L.21 1, 8s. 4d., with interest and expenses. The 
decree was extracted, and a charge of homing 
given, which was avowed to expire. lu Fe- 
bruary 1828, the suspender, through the me- 
dium of his agent, wrote to the chargc^r's 
agent, that in consequence of certain facts 
having lately come to hlfb^kno^ledg^^ he 
r the suspender) had been advifed to bring a re- 
auction of the composition contract,; and of the 
decree in absence. A reduction waa raised; 
but in consequence of not being duly calTed^ 
protestation was put up and extracted by the 
charger, and a charge of homing given on the 
protest. The reductioni with the chtirger*s con^ 
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sent, was again called in the Summer Ses^iion, 
and appearance made for the charger. The last 
instalment on the composition falling due, the 
charger raised a second action of relief ( August 
1828) against the suspenders, with relation to 
his bhare of these advances as co-cautioner, and 
intimated his intention of proceeding with the 
diligence on the previous decree. No bill of 
suspension was then presented by the suspender, 
.-^in consequence, as he alleged, of an arrange- 
ment with the charger, — and six weeks after the 
above intimation, a messenger was sent to the 
suspender's residence to execute a poinding upon 
the decree; and the suspender having then offered 
himself and hii brother, John Thomson, as joint 
obligants in a promissory note, at three months' 
date, for the payment of the sum in the decree, 
the execution was for the time stayed. The pro- 
missory-note fell due in December 1828; but 
the suspender made a partial payment upon it, in 
Kovember, of L.80. The remamder, he and his 
brother refused to pay at the time it fell due, — 
upon which the note was protested, the protest 
extracted, and a charge upon it given. Of this 
charge, the suspender and his brother brought the 
present bill of suspension, — ^in which they main- 
tained before the Lord Ordinary, that the reduc- 
tion of the decree for the debt, in satisfaction of 
which the promissory-note was granted, was suf- 
ficient to stay the execution of the diligence ; 
and if a suspension was necessary, it was waived 
by the conduct of the charger himself, — that he 
bad stayed proceedings when the reduction was 
raised, had entered appearance, and had applied 
for delay in lodging defences, — that he had 
therefore acted in mala fide in proceeding with 
bis diligence, when, but for his conduct,[the sus- 
pension of his decree would have been brought, 
— and, lastly, that the suspenders had been con- 
cussed to grant the promissory, note. For the 
charger, it was answered — That the voluntary 
payment of L.80 upon the note, contradicted the 
statement of the suspender, that he had been 
concussed to grant it, — that an action of reduc- 
tion can never operate as a sist of diligence, — 
and, that the action of reduction of the original 
decree, in stay of which the promissory-note 
was granted, was not hujus loci. The Lord Ordi- 
nary, on considering the bill, with the produc- 
tions, and adverting to the payment of L.FO to 
account of the debt, refused the bill, and found 
expenses due. The present reclaiming note being 
presented, the Court, considering the diligence 
regular, adhered to the Lord Ordinary's jud^'- 
ment, refusing the bill, — ^reserving to the sus- 
pender his recourse in the action of reduction. 

Lord Ordinary, Balgrsy.— ^c/. Forsyth, Muc<illHr.— 
^li. Dean of Faculty. Ainslic and Mucullun, W.S. 
Complainer'f Agents; Renton and Grant, Chargcr*f 
Al^nt8«-D. Clerk. 



No. 39. ^Cases,'^ Stewart akd Cubators v. Baikie. 

Tutoryy expiry <2/'-^— The father of Stewart of 
Brugh, the principal pursuer in this action, died» 
in 1811, intestate, — ^leaving the pursuer, an in- 
fant, without tutors or curators. A giftof tutory 
was obtained from the Exchequer in favour of 
Mrs Marion Stewart, the pursuers mother, Mr 
Alexander Stevenson, and the late Mr Thomas 
Strong. The nomination was not in favour of 
survivors or acceptors, nor to the parties joint, 
ly or severally,— nor did it appoint that any 
number should form a quorum. The tutors 
found caution, along with the defender, their 
cautioner, for their intromissions, and entered 
upon the discharge of their duties. Mr Ste- 
venson, one of the number was appointed fac- 
tor, and got Mr Scott of Trinity, W.S. to be- 
come cautioner for his intromissions. In 1820, 
Strong, one of the tutors, died, upon which the 
defender (Baikie) supposing that the tutory had 
fallen, brought an action in the Court of Ses- 
sion, calling as defenders Mrs M. Stewart, Mr 
H. Stevenson, the representative of Mr Strong, 
the pursuer (Mr Stewart,] and his tutors and 
curators, to have it found and declared, that the 
defender's (Mr Baikie) cautionary obligations 
had ceased with the expiry of the tutory on Mr 
Strong's death, — and concluding for production 
of a full statement, at the sight of the minor 
(Stewart) and his tutors and curators, of the 
intromissions of the tutors dative, in order that 
the extent of the defender's (Baikie) liability 
might be ascertained. In the action, defences 
were lodged for Mrs M. Stewart, and Mr A. 
Stevenson, ihe surviving tutors, denying that the 
tutory had fallen. The Lord Ordinary (7th July 
18^6) repelkd these defences, — found that the 
tutory had fallen upon the death of Strong, and 
ordained the tutors to produce their accounts, 
which were remitted to Mr S. Moncrieff, ac- 
countant, who found, that upon them there was a 
balance against the pupil of L.316, Ss. 9d. The 
report not having been objected to, a decree of 
exoneration was pronounced in favour of the 
defender (Baikie,) with expenses against the 
tutors and pupil. Of this decree, Siev^art, be- 
ing now pai>t pupillarity, with consent of his 
mother and Mr J. Stewart of Leith, as curators 
nominated by himself, brought the present re- 
duction, — in which he maintained, that the de- 
cree of exoneration of July ] 826, was pro* 
nounced in absence ; and upon a false medium 
decidendi, the tutory not then being at an end. 

Defences being lodged, and the record closed, 
avizandum was made with the cause to the First 
Division, who ordered cases, upon advising 
which, they remitted to the Second Division 
and the permanent Lords Ordinary, for their 
opinion upon the question — Whether the tutory 
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in the casefeU by ihe death of Mr Strong i The 
consulted Judges afterwards applied to ilie First 
Division, to obtain from the King's Remem* 
brancer a report as to the practice in similar 
cases in the Court of Exchequer. This order 
was granted on the 7th June 1828, and a return 
made on the l7th of same month, — the tenor of 
which was, that in no similar nomination had 
an application been made upon the death or in- 
capacity of one or more of the tutors first named 
to the Barons for a renewed gifl. Upon advisin^of 
this report, and the whole case, tlie com»ulted 
Judges returned their opinion, that the tutory 
had not Jallen in the case upon the death of Mr 
Strong. 

The case, after having been repeatedly in the 
roll, came on this day for advising, when the 
Dean of Faculty, for Mr Scott of Trinity, W.S., 
objected to the nature of the report, as to 
the practice of the Court of Exchequer. He 
maintained, that it was a great deal too gene, 
ral. it did not appear from ic whether survivors 
had ever acted under such a tutory as the pre- 
sent without a new gift, which was the only 
question to be decided.— Mr Solicitor-General 
fpr Mr Stewart, pursuer, contended, that the 
remit to the Remembrancer had been made 
with the sanction and approbation of all parties, 
and that Mr Scott had the same opportunity 
with the rest of modifying the terms in which it 
was made. — Mr Skene, for Mr Baikie, thought 
that the parties had still a right to object to the 
report, and to have it corrected, — nor could they 
be deprived of that right by having consented 
to its original terms. The forms of Court had, 
besides, not been duly observed in its transmis- 
sion from the one Division to the other. 

Lord Craigie would much regret if an imper- 
fect report should go to the House of Lords. 
He had great doubts of the soundness of the 
opinion returned by the consulted Judges,-— 
*f That the tutory here had not fallen ;*' — it did, 
indeed, seem favoured by expressions to be found 
in Stair and Bankton ; but when he considered 
that the expressions attributed to them were 
rather illustrative of the doctrine as to testamen- 
tary tutors than tutors dative, and made allow- 
ance for the errors, which, from the mode of 
their compilation, may have crept into these 
works, he did not think that such expressions 
should be allowed to rule the law. 
* The Lord President, although he also had 
doubts as to whether the tutory had fallen upon' 
the death of Mr Strong, was decidedly of opi« 
nioD, that the parties ought not, at this 
lAst stage of the proceedings, to be allowed 
to object to the Remembrancer's reporti -The 
opinion of the Second Division had been regu- 
larly taken — the report as to the practice of the 
Exchequer had been returned in June last— the 



case had since been repeatedly in the roll ; and 
yet, from the time the report was returned until 
now, a period of six months, no objection had 
been made — such a delay could not be tolerated. 
The parties might have objected immediately on 
the report bemg returned to this Division^ 
and, before it was transmitted to the Second 
Division. He also thought that the consulted 
Judges might have made the remit to the Court 
of Exchequer, without asking the sanction of 
the First Division. 

Lord Gillies thought the question upon the 
form more important than that upon the merits. 
The report was a good one as far as it went ; and, 
after the deliberate procedure which had taken 
place, it was quite incompetent now to entertain 
objections to it. It might be different if a con- 
trary practice in the Exchequer were alleged by 
any of the parties, from that contained in the 
report. Upon the merits, he concurred with the 
consulted Judges, and thought that that opinion 
must regulate the judgment of the Court. It 
was then intimated, that a special judgment 
should be framed, confirming the opinion of the. 
consulted Judges. 

Lord Ordinary,Crinffletie—^c/. Solicitor Genenil, Hen- 
derson^^//. Dean of Faculty, Skene, Rutherford. Phin 
and Pitcairn, W. S. Defender*)! agents. — W. Uowison, 
Jan. Pursuers agent. 



SECOND DIVISION.— January 23, 1829. 

No. 40.— John Macdonald, Advocator^ »• John Graham 
BuBOEN, Respondent. 

Oath.—ThU was an action brought by the advo- 
cator, for payment of certain arrears of aliment, 
alleged to nave been furnished by him to a daugh- 
ter of the respondent. In the Inferior Court, the 
respondent pleaded, in defence, the triennial pre* 
scription; and the Sheriff- substitute of Perth- 
shiie, for the Dunblane district, sustained the 
defence, (2d February 1825), but allowed the 
advocator to make a reference to the oath of 
the respondent. In this interlocutor of the 
Sheriff, the advocator acquiesced^ and gave in a 
minute of reference to oath. The respondent 
was, accordingly, examined; and in his deposi- 
tion, in substance, denied that the debt ever 
was due by him. The Sheriff having assoilzied the 
respondent, an advocation was brought, under 
which the adtrocator endeavoured to resume an 
argument relative to the constitution of the 
claim, and the respondent's liability for it. But 
the Lord Ordinary (21st November 1827), re- 
mitted the case to the Sheriff simnliciter ; and 
added, in a note, ** The matter or fact, of the 
constitution of the debt and resting owing, hav- 
ing been referred to oath in this case, the only 
question is. Whether that oath proves the debt, 
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and that it is retting owing ?~ A reclaiming 
note having been presented to the Court, 

The Lord Justice Clerk observed, that this was 
not a case for the application of prescription. — 
There was no latitude to refer to matter of 
feet The detyt had been referred to the oath of 
the respondent ; and the only question was. Whe- 
ther the claim in question had been proved by 
the oath ? His Lordship had been unable to ex- 
tract from that oath, tnat the child alluded to 
had been alimented by the advocator, or that 
the debt was resting owing. The Court had 
no power to correct any error in the conducting 
of this process. The oath, which was the only 
medium of proof, did not establish the claim. 

lA>rd Glenlee was of the same opinion. The 
paternity of the child, on which the constitution 
of the debt depended, was not proved by the 
oath. The whole action was founded on the 
supposition, that the child was the respondent's 
child. It was a siniple reference to oath. 

Lord Piimilly said, that, in the shape in which 
the case was presented, the Court had only to 
determine upon the import of the oath. Possi« 
biy there ought not to have been a reference ; 
but the Court were not called to inquire into the 
grounds on which the reference was made. It 
was a reference to prove the claim, by the re- 
spondent's oath. Tne decision on the point of 
prescription could not be taken into considera- 
tion ; an that the Court were entitled to look to, 
was, Quidjuratem est? A re-examination might 
perhaps be taken; but at present the Court 
could do nothing but look to Ih^ terms of the 
oath, which did not establish the claim. 

Lord AUofoyay thought that the oath of re- 
ference was conclusive and binding; — the parties 
transacted solemnly that the claim should rest 
solely upon the oath. It was negative, both as 
respected the constitution of the debt, and its 
being resting owing. No question was put as 
to the birth of the child ; therefore, it must be 
held to be negative on that point also. Lord 
Pitmilly's view of the case was unanswerable. 

The Court refused the note. 

Counarl for thf Advocstor-^amesoD and J«. M<£>^- 
nald ; Coll fiflacdooaJd, W. S. agent For the Respon. 
dent-.M. P. Brown ; W. Robertson, W. S. agent.— 
Lord Ordinary, CHngletie ; Mr Ferguason, Clerk. 

Ko. 41.— Caftajn Jamss Macdonald, Advocator, 9* 
CUAELES MuraaY, JlespondefU. 

RepetkhtL^^bk 1815, the respondent amed^ 
by missives, to eacecnte ceitain asene aMslaCa 
work for th^ advocatory at so much por rood|"««> 
ohUgiag himself^ at the same timo, to tako certain 
oM maierials at a vaUiatieiH wbick staled their 
value asr foUowa :-«-Stoiie^ L. S0»*4iewn work» . 
I..2fl*-Slases^ lAia In aU amoMting to l«$9» 
No precise measurement was made of the new 



buildings when finished ; but the respondent 
agreed to take ** L.SS7 for aH the sbte and 
mason woric done upon the farm of Coulnakyle 
in the year 1815.** A settlement of accounts 
took place in December 1815, stating this sum 
of L.SS7 to the respondent's credit, and debit- 
ing him with the old building materials, via. 
L.dO for stones, and LIS for slates. No charge 
was made for hewn work, and the ultimate 
balance was paid in full. The present action 
was brought for repetition of LIS and interest 
upon the ^ouod, that the respondent had been 
debited with L.4S on accoont of the old mate* 
rials, instead of LSO^ which he alleged, was the 
sum with which he ought to have been charged. 
The advocator plead^ prescription^ — that the 
account had been settlea,— -and that, if the ac- 
count were open, the Hem of L.4S would be 
found to be understated, as the respondent's 
valuation fixed these materials as being worth 
L.68. The Sheriff decerned infovour of the re- 

3»ondent, and found him entitled to expenses. 
^ ut the case having been brought by advoca* 
tion into the Court of Session, the Lord Ordi* 
nary (2Sd November 1827,) altered these inter* 
locutors, and assoilzied the advocator, with ex« 
penses. 

A reelaiming note was presented for the re- 
spondent ; but the Court unanimously adhered^ 
holding, that it was impossible to go back on 
this settlement at the distance of IS years. 

Loid Ordinary, Aledwyiu— Coansel for the Rsipoa- 
dent— Cuningham & Uopkfrk.— Forthe Advocator^do-. 
licitor. General & Maitland.— Roderick Mackenzie, W. S. 
& Alexander Doff, W. S. ag«ita.«Mr RolUuid, Clerks 

No. 42.— NiaBETT*a Tnuteet v, MoaanoN's Trustee$, 

Os^il-^ Messrs Winton and Morrison carried 
on business as boildera for many years : the former 
having two-thinla, and the latter one*third of 
the coBcem. They employed James Nisbett, 
plasterer, to plaster two of their houses in Aber. 
cromby Place, at the rate of 100 guineas for each 
house, besides some extra work, which was ex»> 
cttted by him during the years 1809, J8i0» and 
181 1. The amount of the account due to him waa 
L.S16, lis.; of which there bad been paid, pre" 
vieos to bis death, m partial sums, L. ISO^ leaving 
a bakmce of L.86, lis. Mr Winton and Mr 
Morrison kept separate hooka, in which all pay- 
ments made or received for the Companys be- 
hoof were entered- In one of these books kept 
by Mr Winton^ <liiere is the following entry;— 
** 180% Attgvst 86.-.-Mr Nisbett,^ to adcowH, 
pkislering two of oar lodgings— .-L.40,^* and 
other similar payments ^ dtff^reot dailea» 
amomting in all to L.190. James Nisbett died 
in 18*1 ; aad^ on 20th October iai6> David 
Nisbelt, hia son, wrote a letter ta Mr Winton^ 
inclosing a state of the balance. 



Digitized by 



Google 



No. 2.3 



SCOTTISH JURIST. 



27 



Mr Winton and Mr Morriraa both died about 
the year 18S0 ; and the present action was raiaed 
against their res(>ective trustees for payment of 
this balance of L.86, lis. No defences were 
f^iven in for Mr Winton's trustees, as they be- 
lieved the debt to be due ; but Mr Morrison's 
trustees put in defences, stating, that they 
** know nothing of this debt, and have no reason 
to believe that it is due. It is prescribed, and 
can only be proved reating owing by the writ or 
oath of the defenders/* A minute of reference 
was lodged; in consequence of which Mr 
George Winton^ son, anci one of the trustees of 
Mr Winton senior, emitted a deposition.-^ 
George Winton swore, that an account was ren« 
dered to his father, for the above work, 
and also for other jobs ; he deponed, that h^ 
heard his father say, tliat he was satisfied of 
the accuracy of the account; that one day, 
while his father waa arranging some papers, and 
telling the deponent what to do witli them, he 
came accidentally upon an account due to James 
Nisbett, which, on seeing, he said was a long 
standing account, and ought to have been paid 
before ; that he did not ibink that any part of 
the account had been paid by his father's trus- 
tees ; and that, under ail the circumstances, he 
was inclined to think that the account was still 
unpaid. The whole trustees of Mr Winton 
being satisfied of the justice of the claim, irame* 
diately offered to pay two thirds of the debt, 
being the proportion corresponding to Mr Win- 
ton's interest in the concern ; and the present 
action was rai.<ed against Mr Morrison's trustees 
for the remaining- third. 

When the case came before the Lord Ordi- 
nary, his Lordship ordered cases to be prepared 
and lodged, with the view of being reported to 
the Second Division of the Court. And although 
he pronounced no interlocutor on tlie merits, his 
Lordship expressed his opinion in a note of the 
following import : — ^27th November 1827. The 
Lord Oranary thought, that this was a different 
case from tho«e which the Court have found, or 
where our authorities have laid down, that a 
debt may be proved by books to be resting 
owing, merely by the absence of an entry in 
them,' bearing that the debt had been paid. In 
all these cases, the constitution of the debt ap- 
peared in the books ; it was entered in them as 
due. But, in the present case, there is no con- 
stitution of debt by the books, either of , the late 
Mr Winton or Mr Morrison. In Mr Winton's 
book, there is no charge for any sum whatever 
against Winton and Morrison : — tlie payment 
there inserted, may be made to account of any 
debt above or equal to L.1S0; conseauently no- 
thing can arise or be presumed from the absence 
of entries of payment. His Lordship thought, 
that the oath of Mr Winton, junior, wh^ was 



not a partner of Morrison, is not to be consi* 
dered as bein^ equal to that of the late Mr 
Winton himself, in a question with the defend- 
ers. The Lord Ordinary entertained great 
doubta, that, although Mr Winton himself, had he 
been alive, and emitted the oath that had been 
given by his son, it would have been proof 
against the representatives of Mr Morrison. 

Lord Glenlee observed, that the letter of Mr 
Nisbett to Mr Winton, was endence of an ac- 
count having been rendered ; and that this ap« 
peared fVom the account itself. There was more 
here than the mere evidence of Geoi^e Winton'a 
oath and the books, that an account was due at 
Morrison's death. It was entered in the books 
with Morrison's knowledge and acquiescence. 
This supplied the want of a precise charge in 
the books. There was no analogy between this 
case and that of bills of exchange. In the case of 
a copartnery, when the questbn #as — Whether 
the debt bad been paid or not ?^-you take the 
oath of all the partners, and judge whether it 
establishes the fhct. And when this happened iti 
the ease of representatives of a partner deceas- 
ed, that circumstance made no difference. If 
there was once a constituted claim against the 
Company, the only question was — Whether it has 
been paid ? Where there was evidence of noa. 
payment by the oath of the representative of 
one partner,— ^nd where the other said that he 
could tell nothing about it,— ^his Lordship thoughs 
that he would be liable for the debt. 

Lord PUmilly considered that there were two 
separate points in this case. He agreed with the 
Lord Ordinary in his remarks as to the books : 
they did not prove the debt, and could not elide 
the plea of prescription. It would have been dif« 
f^rent if these books had charged 100 guineas 
for each house, on the one hand, and charged^^ 
the payments to account on the other. The next 
question was, as to the deposition of Mr Win- 
ton's son. if old Mr Winton bad been alive, and 
had deponed in the same terms that his son baa 
done, his oath would have gone far against him« 
self and his partner, or that partner's representa- 
tive: upon that point his Lordship would have 
differed from the Lord Ordinary. In suehacas^ 
the question would be, not whether such a debe 
was due by the individual partners, or by the ficti* 
tious person, the Company ? The debt must be 
proved by the oath of all the partners. There 
was a distinction between that case and the case 
of eorrei debendi in a bill of exchange. In Uie 
latter case, there was no fictitious person for whona 
they were all liable. The question was diff'erent ae 
to the SOD of a partner. In this case, he was on^ 
liable as one of five trustees of bis father. Ha 
never was a partner ef Morrison. Hia fiilher left* 
a trust deed, and he was enly liable aa one of the 
trustees usdeF ii^ A referenoe t# th^ oaib o# 
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George Winton is only good so far as the trust 
estate of his father was concerned. That point was 
fixed by the case of Murray v. Lawrie's Trus- 
tees, referred to in the papers. A trustee may 
say, that he knows nothing of the debt, or that 
it has not been paid. His Lordship thought that 
the reference to the oath of a trustee w^s com* 
petent; and that, in this cas«, the oath was bind- 
ing against the trust estate of the deponent's 
father. And his prop^ortjon had actually been 
paid. But his Lordship also expressed a decided 
opinion, that the aon*s oath was of no value 
against Mr Morrison, his father's partner. What- 
ever presumption there might be in fact, such 
path never could prove resting owing. Besides, 
the deposition was liable to the objection, that 
the party deponing had an interest in the issue. 
George Winton could not have been examinedi 
to the effect of subjecting Mr Morrison. In the 
case of Lawrie, this interest was held to found a 
good objection. George Winton was interested to 
swear this debt against Morrison^s estate. His 
Lordship thought that the plea of prescription 
must be sustained ; and that it could not be 
elided by the books or oath referred to. 

Lord AUtmay considered this a very clear 
case, when reduced to principle. His Lordship 
agreed with Lord Pitmilly on the general prin- 
ciples, as these were stated in the note of- the 
Lord Ordinary. The question was, had the debt 
been established by the books of the copartnery ^ 
if so, it would put an end to the plea of prescrip- 
tion. But there was no entry in these books from 
which such a conclusion could be deduced. There 
was no evidence that the payments alluded to 
were made to account of this debt. During the 
lives of the partners, where was the evidence of 
payment ? There was no written evidence hereto 
create a doubt in the minds of the Court. The 
whole case turned on the import of young Mr 
Winton's oath. If any of the partners had made 
a positive declaration, that such a debt was due 
by the Compan}', matters might have stood in a 
different shape from that in which they now did. 
In that case, there would have been evidence of* 
the copartnery ; but there was nothing of that 
kind here. Both partners have been dead for 
many years. The copartnery had been dissolved 
by their death, even although there were no 
other grounds of dissolution. — I'herefore the 
debt could only be constitued by the represen** 
tatives of one of the partners. His Lorddhip 
agreed with the Lord Ordinary in thinking, that 
the oath of George Winton was highly honour- 
able. But that oath can onjy affect the trust- 
estate. If the deponent be a different person 
from the heir of Mr Winton, his oath could not 
have been binding on the beir. Neither could 
this oath affect Mr Morrison^ or his trustees. 
Even the oath of old Mr Winton could not have 



affected Mr Morrison. Looking to the. case of 
Lawrie, the oath was there competent under the 
circumstances that occurred. It must have e»ta- 
blisbed the debt. Bvit that case did not decide 
the general question, one way or the other. The 
oath of one party could not bind another. 

The Lgrd Justice-Clerk considered that this 
case was not free from doubts There was a mate- 
rial distinction between the oath of a trustee and 
the oath of the partner of a dissolved Company ; 
and there was even a difference between the latter 
case and the oath of the representative of a 
partner deceased. His Lordship was not pre? 
pared to deny, that there was any analogy be- 
tween the case of a bill and a copartnery. In 
the former case, the object of a reference to 
oath was not to rear up the bill, but to prove the 
debt. And then, it was just a questionr-rHow far 
the oath of one party affected the other parties to 
the biil. Upon the face of the document, they 
were liable singuli in solidum. When a refer i> 
ence is made, it had been decided that the oath 
of one party did not bind the others. Hif 
Lordship had great doubts, whether, with re^ 
gard to George Winton, the son, as representa. 
tive of his father, the letter of David Nit^bettf 
and his own oath, were sufficient to prove that 
the debt was constitute4 and resting owing. Hia 
Lordship thought, that there was nothing in these 
documents inconsistent with the fact, that old Mr 
Winton might not have paid it. But, on the 
other hand, George Winton deponed, that he was 
satisfied that it was not paid ; and that he, as a 
trustee of his father, was willing to pay his pro- 
portion. Though this oath was honourable Iq 
the deponent, the Court must look to the legal 
effect of it. There was the objection of interest, 
to prevent it proving resting owing as against 
Morrison's trustees. The question then was—* 
Had the debt been proved scripto ? The books 
per se did not sufficiently refer the payments to 
the buildings in question. His Lordship thought, 
that prescription was not elided in this case. 

The Court sustained the defenpe of prescrip- 
tion, and assoilzied the defenders, with ex- 
penses. 

Counsel fbr Pursuer? — Skene & O. Spierfi.-~John 
Young W. S. Ageru— For Defenders, Keay &' Small 
Keir. — GiiiRon-Craigs & Wardlaw.W. S. agents — Lord 
Ordinary, Cringle lie.— Mr Thornton, Clerk. 

FlUST DlVIi^lON.— JawMflry 24-, 1829. 

No. 4^— Neilson p. His CREorroBS. 
Ce9sio' — This was a process of cessio bonorum^ 
at the instance of Neilson, which was opposed 
by certain of his creditors, on the grounds, that 
lie had been guilty of embezzlement and coi^- 
cealment of funds, — that he had produced no 
regular books/ — that the bool^s he l)a4 produc94 
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Were vitiated and erased, and contained many 
entries which the pursuer himself admitted to 
be false* 

The opposing creditors having given in a 
condescendence, and a proof having been led 
of their allegations, they were distinctly proved, 
or admitted. For the pursuer, it was pleaded. 
That, although he might have been guilty of all 
that was alleged against him, that he had been 
sufficiently punished for such misconduct, hav- 
ing suffered imprisonment for two ^ears and a 
half, — that, however culpable he might be, he 
had no funds, and by no imprisonment, could 
ever a shilling be regorged by him to the credi- 
tors, — ^that besides, there was no averment in 
the condescendence for the opposing creditors 
that he was at present concealing any funds— ^ 
aM that they said being that he had not given 
an account of the way in which certain parts of 
them had been disposed of. 

Lord Craigity with whom the rest of the 
Judges concurred, waa of opinion, that the 
porsuer was not entitled to the benefit of the 
ce«<to.-— that he might not, perhaps, be in pos* 
•esMon of any funds in point of fact, — but that, 
till (e gave an account of the way in which the 
large atdount^ as to which he would nay no- 
thing, had been applied, he must be held still to 
have the money in his pocket. 

Lord Gillies observed, that if this httd been 
merely a case of fraud, the pursuer had been 
sufficiently punished. But it wa» alleged that he 
is concealing funds, of which he will give no 
explanation. He must know how these funds, 
not accounted for, were applied ; and, while he 
refused to give any explanation on the subject, 
the presumption of law was, that these funds 
were still in his power or possession. 

The Court unanimously refused the benefit of 
the Cesno. 

Ad, Cockburn, A. GWUeB^^Jlt. R. Thomson.— John 
Vaifoc, pursuer** ageDt.-.James Usher, Defender's agent. 
Mr Hamlion, Clerk. 



SECOND DIVISION — Januart/ 24, 1829. 

Na ill. Joseph Leslie v. John Sproat. 

The pursuer of this process of reduction pur- 
chased from the Office- Bearers of the St David^s 
Mason Lodge of Kirkpatrick- Durham their right 
to a certain lease of subjects in that village, 
granted to them by James Hannay of Blairinnie. 
The price was L.210, of whfch L.105 was paid 
in cash, and the remaining L.I 05 was to remain a 
harden on the subjects of the lease. For the latter 
arnn, also; the pursuer granted a bill, dated 5th 
June 1822, payable at Whitsunday 1823, to the 
defender, at that time Treasurer of the Mason 
Lodge. The two last figures of the t/earf at the 
dote of the bill, were alleged by the pursuer to 



have been written on an erasure. The Office- 
Bearers of the above-mentioned Lodge raised 
an action, and obtained a decree against the pur* 
suer for the contents of the bill, and expensed. 
They also raised horning and caption, and 
brought an adjudication to attach the pursuer's 
right to the sard lease,for payment of the said bill.' 
An assignation was then executed by the Ofiice- 
Hearers of the said Lodge, conveying to the de- 
fender all right of preference which they had over 
the subjects in question, for payment of the bill, 
with interest and expenses. The defender there- 
after brought an action in his own name, for this 
debt of L. 105, with interest and expenses ; and' 
obtained decree, llie pursuer brought the pie- 
sent action, to get this decree reduced, on the 
ground, chiefly, of tlie alleged vitiation in the 
date of the bill. Another ground of reduction 
was, th^t the title granted to the Ofiice-Bearers 
of the Lodge, and their assignation to him, were 
defective; to obviate which obj,ection, David: 
Hamnay, the laAdlord, executed a confirmation 
of this assignation. 

Ihe Lord Ordinary (23d November, 1827) 
repelled the reasons of reduction founded on the 
alleged vitiation of the date of the bill, in re- 
spect the pur.^uer*s pl'eadings in the Inferior 
Court afford sufficient evidence that any chan'ge, 
in regard to the date, must have been made aC- 
the time the bil( was granted. His Lordship also 
rppelled the reason of reduction founded on the 
insufficiency of the title, in respect that any 
doubt which might exist a»tu the effect of the 
assignation by itself, was removed by the landf- 
lord's confirmation. 

A reclaiming note was presented by Leslie : 
but the Court unanimously refused it, and ad- 
hered to the Lord Ordinary's interlocutor. 

Lord Ordinary, Newton. — Counsel for the Pursuer— 
H. Thomson. For the Defender— Cowan— William 
Dalrympte, S.S.C., and Donaldson & Ramsay, W.S., 
AgentSr— Mr Thomson, Clerk. 

No. 46-^ScoTT V. Hamilton. 

After this case had been argued, the Court, 
expressed a wish for further proof, before decid- 
ing it. It relates to the legality of the indor- 
sation of a bill, after sequestration of the in- 
dorser's estate. 

BEFORE THE WHOLE COURT. 

No. 46 Maule 0. Maulb 

The decision in this important case being 
again postponed till Wednesday the 4th of next 
month, we, in consequence, still defer, for the 
sake of consistency, giving the report of it till 
then, when the whole case and decision will, at 
great length, be given. 
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OUTER-HOUSE. 
HRST DIVISION^aitwary 17, 182S. 

No. 47.-i>Iioifiio*t Th«to» r- TB0M809. 

An action was raised for an alleged arrear of 
rents against a fatberi as principal tenant, and 
his son, as sub-tenant or assignee. No appear- 
ance was made for the father i but the son ap^ 
peared, and pleaded as a preliminary defence. 
That the principal tenant had not been properly 
called) — he being a native ofy and doniciled in 
Ensland, and having l^en only edicUlly cited, 
wiiuoutany nneBim&kt ad Jk$uhndum jurudk' 
tumem in Scotland. Re^kd-^Thi contract 
was entered into in Scotland, and was to receive 
execution there; and, in support of this^ the 
pursuer referred to Erskine^ p. 37, 86, ^Mr 
Jvorys Edition,) and cases there cited, ihe 
Lord Ordinary repdled the preliminary de» 
fence. 

Lord Ordimry, Corehomei-p-^cC* Vyper.^jtU. WiU 
fiam Rob«rtBon.— Macmillan & Grant, Puraaeri* ageota. 
.«41oiBe sDd Rcte, Deleiider*0 agents. 

" Jatruarjf 20^ 1829. 

No. 481— TuaNBULL «• Cook & Pxri, 
' In this case the defender had pleaded, in his 
defences, that he had certain claims of compen. 
ntion against the pursuer. The defences were 
followed by condescendence and answers, and 
a revised condescendence for the pursuer, which 
the defender had been appointed to answer. 
While the record had been preparing, it was al- 
leged, that certain new claims of compensation 
had emerged against the pursuer, in consequence 
of his failure in another aciloii, in which expenses 
had been awarded against him. The defender 
conceiving that it was incompetent for him to in- 
troduce his documents as to these newly emerg- 
ing claims into the revised an8wera» which could 
only properly refer to the defences previously 
lodged, craved leave to giva in an additional de- 
fence to the extent of these claims, 4ind, ai the 
same time, to be allowed to revise his answers^^- 
The Lord Ordinary held this to be the proper 
course :— That it would not have been competent 
to have introduced these statements in the an. 
swers, without a defence on that head ; and, on 
the ground that the claims had emerged since 
the former defences were lodged, allowed addi- 
tional defences to be given in, while the answers 
were revised. 
jBci. Macallan.«-il2r. Nstves— Lord Ordinaiy, Core- 



January 21, 1829. 
No. 49.— RoSAXTS 0. BxoOMriXLD. 
A defender having failed, in compliance with 
the order of Court, to lodge his revised aniwers, 



accompanied with pleas in law, decree was craved 
against the pursuer, in respect of the omission; 
Answered for the defender-^That he had delayed 
lodging the paper, in consequence of an extra, 
judicial arrangement between the parties, — and, 
that the only plea in law he meant to maintain, 
was just the opponie of the pursuer's pleas, 
which he coufd add to his paper, although 
lodged at the bar. The Lord Ordinary thought 
DO such addition could be made, and that it was 
incompetent for the Clerks to receive any re- 
vised paper unaccompanied with the pleas ; but, 
in resipect that lod^ng the paper, and going on 
with the cause, might have been rendered n^^ 
necessary by the extra-judicial arrangement al- 
luded to, allowed the defender a proof of the 
fact. 
Lord Ordinary, Newton.—- 4rt. Boswsll.~«i. WiU 



Januarif 24, 1829. 
No. 5a— Locality of Basa. 

In this case, the Lord Ordinary^ in pronoun, 
cing judgment upon the merits, had omitted ca. 
introduce into his interlocutor any finding as to 
expenses; and the question occurred — Whether 
it was competent to supply that defect ? Hia 
Lordship was of opinion, that it was comfieteiit, 
and that the terms of the 17th section of the 
statute, 6th Geo. IV. cap. 120, did not preclude 
him from doing so. . ' 

Counael— Cowan, Coihet, St Gnnt ; Qatrdiner & Ro- 
bertson, H. Sands, aAd H. Inglis, aganto. 

SECOND D1VISI0N<-Jamairj^ 22, 1829* 

^, 51.— Gordon «. Thonson. 

AdvocaUon.'^lii the course of this case, the 
Lord Ordinary stated, tliat he had consulted with 
the Court, and that they were of opinion that it 
was unnecessary to print the revised reaBons of 
advocation or the revised answers* 

Loid Ordinarj, Mackenrie. 

January ^%, 1829. 

No. d2.-->HEKI>SB80K V. HAHlLTdit. 

Dilatory Dtfence. — llie defender pleaded, sis 
dilatory defences against the action, — 1st, That 
the citation was irregular, having proceeded 
upon an induds of 27 days, while he had been 
resident in England for three months prior to 
its date; and, ^d. That the whole defenders had 
not been called. 

To the first, it was answered, — That the de» 
fender carried on business in Edinburgli— that 
the DT^ssenger's execution bore expressly that 
the citation had been left in the bands of bis 
servant, within his dwelling-house in Edinburgh 
-*that the defender was not absent from Scot* 



Digitized by 



Google 



No. 8.] 



SCOTTISH JURIST. 



31 



land ^xmimo remanenii ; «ad that b fact he had 
never retorned* To tha aacond defence it was 
answered, That the parties not called had been 
4^Murgod OB ietlers of homing, while Che de- 
odar had not. The Lord Ordinary, in respect 
of the answer, repelled both defences, and the 
defender acquiesced. The defender having 
found it necessary to make an addition to his de- 
fences after they had been boxed, which was 
communicated to the pursuer, wished to be 
heard on that additional defence ; but the Lord 
Ordinary,on the^ground that it was incompetent to 
make any additions to a paper after being boxed, 
without the express sanction of the Judge, refus- 
ed to hear the defender's counsel in hoc statu. His 
Lordship, however, allowed the addition to be 
made, reserving all questions as to expenses ; 
and the pursuer having given his consent, his 
Lordship allowed the defender to be heard on it 
at the bar. 

Counsel for the Purtoer— Bmre ; O. Turobull, arent. 
For the Defender— Tait ; A. HiimiltOD, agent— Lord 
Macken2ie, fur I^rd Medwyn, Ordlmiry. M. Clerk. 

No. 5&— Baxter akd Lindsay o. Dkucrar^ 
CftEDrrofts. 

Procfft^-— The summons in this case having 
been called, was taken out to see, and returned, 
with defences for a number of defenders. The 
pursuer enrolled the case in the ordinary action 
roll ; and when it came in the course of the roll 
before the Lord Ordinary for the week, the pur« 
auer craved his Lordship to delete it, on the 
ground that it was his enrolment, and that he 
considered it expedient to wait the issue of 
another action, depending before Lord Cringle* 
tie, for relief of which the present one had been 
brought* One of the defenders agreed to this 
being done : but another insisted on the case 
being proceeded in, as he considered it of im- 
portance to have it fixed in Court, because the 
pursuer afterwards might probably find it to be 
more for his interest to allow the defenders to 
proceed against him by protestation, than again 
to enroll the cause ; and, if the defenders were 
obliged to proceed by protestation, all the ex« 
pences they could recover would be the protes- 
tation money ; while, if the action were nxed in 
Court, and decree of absolvitor pronounced, they 
would be entitled to full expenses. 

The Lord Ordinary was of opinion, that the 
process was regularly before him ; that he was 
Dound to proceed with it, and could not strike it 
out of the roll, without the consent of the whole 
defenders. The parties then agreed to the case 
being remitted to the other process depending 
before Lord Cringletie. 

Counsel for the Parsuer— Neaves. For the Defenders— 
Ratberfurd.— O. Moir& Currie, Tbomaa Deacbar, Car- 
neg J & Shepherd, P. Daniel, J. Ross, and J. L. Mitchell, 
agents. 



BILL-CHAMBER. 

No. S^.'^anuartf 22, 1829. 
In the course of discussion on a bill oi adm* 
cation of brieves for the service of heirs. Lord 
Newton, Ordinary on the Bills, appointed a tu- 
tor ad litem to one of the competing parties 
who was a minor. 

COURT OFTEINDS. 

January 21,1829. 

No. 55l— FiBST MonsTEB or Canomgazx «. Easl or 
Haddington. 

UahUitif for Stipend. — This was a ques- 
tion as to the lands, &c., known by the name 
of Holyrood or King's Park being liable for 
payment of teind to the minister of the Ca« 
npogate. The case had been long in Court ; 
and, as it was both an important and difficult 
point, every means had been afforded for hav- 
ing it fully considered. One of the pleas main- 
tained by the defender was-— that no teind 
oould be exacted, in respect the lands formed 
part of the domains of the Crown, which were 
not liable in teind-duty. The case had beea 
frequently, in its different stages, before the 
Court \ but at the advising, of this date, some 
of their Lordships seemed to think, that mora 
light might still be thrown upon the question 

The Lord President observed, that although 
he was prepared to deliver his opinion on the 
case, he thought that still further li^ht might be 
thrown upon the question, by an inquiry as to 
what had been the law and oractice of England 
in regard to drawing tithes from Crown lands. 

The Lord Justice Clerk thought it right to 
draw the attention of the Court to a judgment 
pronouncftd by the Second Division in iSM, in 
the case of Ross v. Earl of Haddington, in which 
the same defender was charged for arrears of as- 
sessment for the repairs of the manse* It waa 
fbund, by a unanimous judgment of the Second 
Division of the Court, that the lands as to which 
the present question had been raised, were in 
the parish of Canongate; and they were found 
liable for the proportion of repairs upon the 
manse effeiring to their value. His Lordship ob- 
served, that where lands are not liable for a 
manse, they cannot be liable for teinds. 

Lord Gillies thought, with the exception of 
clergymen, all persons living in a parish were 
liable for poors' rates and stipend. 

Lord Craigie suggested, that inquiry should 
be made how the teinds were levied in Shetland 
and Orkney, — as, from the very peculiar nature 
of the tenure under which the lands there are 
held, it might serve to throw light upon the prin- 
ciple. 
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The Lord President said, that the preh'minary 
inquiry in the case v^as— ^Whether the landa in 
question were Church or Crown property? It 
appeared to his Lordship, that they had been 
Crown property from the beginning- 

Lords Justice Clerk, Craigie, and Balgray 
concurred with his Lordship in this opinion. 

Lord Corehouse stated, that he was ready to 
deliver his opinion ; but had no objection to al^ 
low further inquiry. His Lordship thought, 
that there was clear evidence, that from the 
reign of Queen Mary downwards, the lands in 
question were Crown patrimony ; and that it 
must be presumed retro, that they were always 
so. But that did -hot necessarily infer an ex- 
emption from teind ; nor, although the contrary 
were proved, did it infer a liability, notwith- 
standing the case of Falkland, which had been 
alluded to. 

Lord AUorjMiy concurred wiih Lord Core, 
bouse. It did not appear to his Lordship ma- 
terial, whether ihe lands in question were Grown 
lands or not. But there was evidence, that from 
James IV. downwards, they were Crown lands. 

Lord Cringletie concurred in opinion with 
Lord Corehouse. His Lordship paid, that the 
strong circumstftr.ee here was. — That there did 
not appear to be uny act of possession by the 
monastery. — And taking the whole evidence, it 
preponderated in favour of the Crown. 

Lord Mackenzie was of the same opinion. He 
thought, that there was no proof on the sub- 
ject. 

Lord Newton concurred with Lord Macken- 
lie. 

The Lord President then stated thnt he would 
prepare queries t<f be laid before English Coun-' 
sel, to ascertain what was the rule in England 
relative to the payment of tithes from Crown 
lands ; and these queries should be given to the 
agents for the parties, that they might be re. 
viued by Counsel previously to their being ap- 
p-oved of by the Court. 

A full rq)ort of this case shall he given, after 
the Ofjinion of English Counsel shall enable the 
Court of Teinds to decide it. 



No. 56.— Common Aoent in the LocALmr or Lin. 
LrrHGow V. The Officeeb of Stats. 

. It was agreed that this case should stand over 
till a decision should be given in the case of the 
Earl of Haddington, above noticed. When it is 
decided, a report shall be given. 



COURT OF EXCHEQUER. 

January 22, 1829. 

No. 57— The King p. Alexander Cameron. 

This was a prosecution instituted by the Board 
of Stamps, having charge of the duty on plate ; 
and its object was to settle the f )llowing.ques- 
tion — Whether the statutes 24?. Geo. III. c. 5S, 
sec. 8, fixing the standard proportion of metal 
in wrought plate, extended to Scotland? or, 
*— Whether this matter was regulated in Scot- 
land by the act 1555, cap. 56 ? 

The Jury, of consent of parties, found a ver« 
diet as follows, viz. That the defendant did make 
the spoons of the quality specified in the first 
count; — And this finding is subject to the opinioir 
of the Court — Whether he has thereby incurred 
a forfeiture of the value of such spoons, and 
with liberty to the defendant to move to enter 
a verdict for him P 

When this question is decided, a report of it 
will be given. 



£ Ai promiied to Oi« otrttet ofUiU PuHteatloa, ereiy esertlon will b* 
useU (o nuke it of utility to the ProfeMioa and Ihe Countrj, aod com* 
picte in «rery rc!ii)ect,— there being a Fount of N««r Typei nuking, thai 
it may l>e handsomely printed, and arrangementi have boen made 
with prAfcMlonnl Oentlemen In London, by Vbleb Uie fearlieat powibla 
notice of tho Dedsioni of the Houa of Lords on Scoteh Appeali ahall 
bo coaimuuicaicd J 
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COURT OF SESSION. 

' INNER.HOUSE.— FIRST DIVISION- 

January 21^ 1820. 

No» 5flL — Trustees op Sib William Ebskike of Tome, 

o. Thb Heirs of Ektail of Toreie. 

Nobile Officium, — In November 1808, the late 
Sir William Erskine conveyed to certain indivi- 
duals all his unentailed estate, and his whole 
moveable property, in trust, for payment of his 
debts, funeral expenses, and other purposes. 
At the time of executing this settlement, he 
seems to have formed either an erroneous esti- 
mate of the amount of his debts, or of the value of 
his unentailed property, and, in the directions 
to his trustees, to have proceeded on the idea, 
that the unentailed property, exclusive of the 
estate of Aitherney and others, would be more 
than sufficient to discharge all his debts and in- 
cumbrances. — For payment of his debts, he re- 
commended his trustees^ — U/, To bring to sale 
the lands of Craighouse, Drumcapie, and the 
glebe and kirk lands of Sah'ne. 2^, To make 
up a state of his obligations to be submitted to 
the heir of eiftail, who should have it in his 
power either to direct the trustees to sell the 
whole, or as much of tlie estate of Inverkeith- 
ing, as might be necessary for paying off the 
debts,^-or to take it himself, under the burden 
of these debts ; — and. 3c?, In case of the heir's 
non-acceptance, the trustees were to make over 
to him the balance of the price after discharg- 
ing all the claims on the trust ; and also, to con- 
vey to him any remaining parts of the estate. 
The truster likewise appointed the trustees to 
entail the estate of Aitherney and others, upon 
a certain series of heirs. 

Sir William died in February 1813; and the 
trustees,, in the course of their management, 
found it necessary to sell the whole lands which 
they were authorised to dispose of by the trust- 
deed. After applying the price of these lands, 
and the greater part of the other funds in their 
hands, in payment of the debts of the truster, 
they found there still remained y^ry consider- 
able debts and obligations unprovided for, which 
it was impossible for them to pay, and also to 
fulfil that part of their instructions directing 
them to entail the lands of Aitherney and 



others. In this state of matters, the trustees 
brought an action of declarator, multiplepoind- 
ing and exoneration, concluding, inter alia, that 
it should be found and declared, That the said 
lands of Aitherne^y, and others remaining unsold, 
were liable for the truster's debts, and that the 
trustees were entitled to dispose of them in 
order to discharge the debts and obligaiions of 
the trust : That the trustees, after discharging 
these debts .and obligations, should execute a 
deed of entail of such part of these lands as 
might remain unsold, or of the balance of the 
price, in favour of the heirg of entail specified 
in the trust-deed. 

Tlie case having come before Lord Corehou^e, 
his Lordship, after obtaining a report from an 
accountant as to the state of the trust affairs, 
ordered the trustees to print and box an expla* 
natory case, for ihe consideration of the First 
Division of the Court. In their case, the trus- 
tees founded on the cases of Stewart c. Stewart, 
26th November 1813, and Harrowar's Trustees, 
7th July 1825, as precedents, in which the Court 
had interponed their authority in circumstances 
similar to the present. Their Lordships, how- 
ever, expressed considerable doubts how far 
they were entitled to interfere, and whether an 
act of Parliament was not requisite to enable 
the trustees to sell ; — and were of opinion, that, 
as there was no contradictor in regard to the 
application of the price of the lands already sold, 
and as thore might be a difficulty in giving a 
valid title to a purchaser, it would be satisfac* 
tory, at least, that appearance should be macle 
for the heirs of entail before disposing of the 
case. They, therefore, superseded further con- 
sideration in hoc statu* 

Counsel for Advocator-. John Jardine. Dickson & 
Steuart, Agents. H. Clerk. 

•' ' ' ■ ■ ' — - " -. — * ■ I ■ I 

No. 59. — CUNINGRAX V. CtTTHBERTSOK. 

Teinds — Warrandice of ^r- Augmentation. — 
In 1720, the then proprietors of the one 
just and equal half of the five-merk land 
of Langmuir, disponed to the author of the 
defender, Cutbbertson, ten acres of the said 
lands, since called Habyauld \ and to the au- 
thor of the defender. Brown, five acres of 
the same, now called Whitcbill, The pursuer, 
sonoe years ago, succeeded to the estate of Lang- 
muir, which had been purchased by the grand- 
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father of his brother consanguineanf in the 
years 1737 and 1740. The following clause of 
warrandice or relief was contained in the original 
disposition to the defender's predecessors :«^ 

<* And, in regard it is agreed upon bttwizt the laid 
David Henderson, elder and younger, and u8» that the 
aaid lands celled Mosside and Bairdside should be free of 

Saying any teind or minister's stipend, in re#pect that we 
ave taken the whole burden of the teind of the said fiv»- 
roerk land of Langmuir, and design that the same should 
remain upon, and be payable out of that part of the said 
Ate- raerk land, called the mailing of Langmuir, presently 
possessed by the said Daniel Thomson : Therefore we, 
the said Mr William and Elizabeth Cunln^fham, spouses, 
with one consent, and taking burden as said is, bind and 
oblige us, our heirs, executors, and successors, to warrant 
the said David Henderson, elder, and Marion Brown, his 
spouse, during their lifetimes, and after their decease, the 
said David Henderson, youngf»r, and his foresaid, yrjm 
all paymeM of any teindt or nUnisler^s sHpendfurth of the 
said lands called Mosside and Bairdslde tfi all time 
coming,** 

In addition to this clause of absolute warran- 
dice, there followed a clause disponing the whole 
estate of Langmuir in real warrandice and secu- 
rity to the disponees, in the following terms ; — 

** And for the said David Henderson, elder and younger, 
and said spouse, your and their aforesaid, their further se- 
cuiity and freedom from the teinds and minister's stipend 
furth of the said lands : Therefore we, the said Mr Wil- 
liam and Elizabeth Cuningham, spouses, with one con- 
aenr, and taking burden as said is, bind and oblige us, 
conjunctly and severally, our heirs, executors, and succes- 
sors, to warrant to the said David Hendenon and bis 
foresaids ; and we, Mr William Henderson and Elizabeth 
Cuningham, spouses, do hereby assign and dispone to and 
in favour of the said David Henderson, younger, his 
beirs and assignees, in fee, all and haill the said mailing 
of Langmuir, with house, biggingf, yards, part*, pendicles, 
pertinents thereof, laying as said is, ana that in tpecial 
iivarraiidice of said lands of Mosside and Baird8ide,^om 
all teindt or minister** stipend to he paid furth thereof; And 
in case it shall happen, that the teinds of the said land?, 
payable furth thereof, shall be evicted from the said David 
Henderson, elder, or his spouse, all the days of their lives, 
or after their decease from the said David Henderson, 
younger, or his foresaids, then, and in that cas^ they shall 
liave full and free regress, ingress, and access in and to as 
much of the 6rst and readiest of the rents, maills, and du* 
ties of the said mailing of Langmuir, with the pertinents, 
as will effeir and correspond to the teinds or minister's sti- 
pends as shall happen to be evicted as said is, proportionally 
and pro rata effeir to the said ev.iction." 

No Stipend was paid for the lands of Lang- 
muir for nearlj seventy years after the purchase 
by the pursuer's ancestor, in 1737 ; but the mi- 
nister of Kilmaurs, having got an augmentation 
iix l79S,a certain part of it was allocated upon the 
defenders^ lands about the year 1809. Then a 
claim for relief of the sum so allocated was made 
b^ the defenders on the pursuer^s brother, in 
virtue of the clauses in the disposition above 
quoted, — which sum he paid, under the impres- 
sion that it was legally exigible from him. A 
second augmentation was brought by the mini- 
ster, in 1813; when an additional burden was 



imposed on the defenders' lands ; and it was de- 
clared, in the scheme of locality and decree 
following thereon, in March 1816, chat the por- 
tions of auRmentatfon falling on these lands, were 
" to be paid by Mr Cuningham of Langmuir, m 
terms of his warrandice/' This decree passed 
in absence of the pursuer's brother. He, how- 
ever, paid the augmented stipend during the 
eight years he lived after the decree was pro- 
nounced. Af^er his death, the pursuer made 
up titles to the estate ; and conceiving that he 
was not liable in relief to the defenders, brought 
an action of reduction of the last decree of lo- 
cality, on the grounds — 1st, The decree under 
reduction passed in absence. 2df The Teind 
Court was not competent to the question of re- 
lief between the parties, and could only allocate 
the stipend and augmentation on the different 
heritors, according to the amount of their teinds, 
and the state of their rights thereto. Sd, That 
the pursuer being infefl as a singular successor, 
upon unqualified titles, followed by 40 years' 
possession, the clauses founded on by the de- 
fenders upon the titles of their predecessors, 
did not entitle them to relief from augmentations 
in a question with him. The whole discussion 
turned upon the plea last mentioned ; in sup • 
port of which, the following authorities were 
cited : — Bruce v. Magistrates of Arbroath, 29th 
November 1797 ; not reported — Colquhoun v» 
Smollet, 21st February 1798 ; not reported.--* 
Plenderleith v. The Msrquis of Tweeddale, Fac* 
Col. January 21, 1800; Mor. 16639 — Alex- 
ander V. Dundas, Fac. Col. 9th June 1812.-^ 
Stewart •?. Robertson, referred to in the papers 
in the preceding case. — Petrie v. Lindsay Car« 
negie, 27th January 1813; Connell on Tithes, 
vol. ii, p. 479 — Copland v. Lord Hopetoun'a 
Trustees, 8th December 1819. — Hamilton v. 
Calder, ISth June 1823; Shaw, vol. ii. — Karr 
t>. The Duke of Roxburgh, 18th December 
1822; Shaw's Teind Cases. 

For the defender, it was maintained— I ^, 
That a party who dispones lands toUhout the 
teinds, as in this case, under an obligation to war« 
rant and relieve the said lands of any teinds or 
minister's stipend, furth of the lands, m all time 
coming, was bound in relief for future augmenta- 
tion. 2(f, That a singular successor is liable in such 
relief when the party entitled to relief is infefl in 
the lands of the singular successor on real warran- 
dice. Sdt If there were any doubt as to the mean- 
ing and intent of an obligation, that must be inter- 
preted by the subsequent conduct of the parties 
in reference to the nature and extent of that 
obligation. 4M, When augmented stipend is 
allocated upon the teinds of a proprietor, liable 
in relief of stipend to another proprietor, and 
when no objection is stated to the allocation, it 
ot com t af ifwards to reduce the de- 
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cree, when it is not alleged that the allocation 
exceeds the teinds of the lands upon which it 
is allocated. In support of this doctrine, the 
Authorities founded on by the defenders were the 
following : — Low v. Bethun, Slst January 1821» 
Fac Col. ; Erskine, b. ii, U 3^ § 29« — Gartshore 
^. Fleming, 4th February 1813^— -Karr and 
Others v. The Duke of Roxburgh, 21 st No- 
vember 1821 ; Shaw*6 Teind Cases. — Hopetoun 
v. Sir Alexander Jardine, Sd July 1811. 

It was maintained by the pursuer — That, in 
ihe whole series of cases cited by him, the 
Court had found, that a seller or disponer is 
not liable for augmentations, under the most 
express obligation of relief from teinds and sti« 
pnends, unless auffmeniations are specially men. 
iioned and provUUdfor. But it was answered 
by the defender— That these were either cases 
of conveyances of land, including teinds^ in 
which the payment of stipend was not duly pro- 
vided against, or else cases where the clause of 
warrandice was expressed in general or equivo- 
cal terms. While, in the present case^ there 
was no conveyance of teinds in the defender's 
titles, and the clause of warrandice or relief, 
before quoted, unequivocally demonstrated that 
the intention of parties was, that the defenders 
should not be liable in stipend or any augmen- 
itttions ; — and that the Court, in the case of Low 
V. Bethun, had very properly given effect to 
stich an intention,-— ^as there *' was no convey- 
ance of teinds." 

After hearing parties, the Lord Ordinary, 15th 
January 1828, ordered mutual cases to bs given 
in, with the view of reporting the cause to the 
Court ; and, at the same time, issued the follow- 
ing note :— A 

** On cOnsideridg the decitiont that h«i^e been pfo- 
HDunced by the Courtj on the effect of clauee of warrandice 
to relieve from future augmentations of stipend, particular- 
Ijr those of Smollet—Plenderleith— Alexander t- Dundat— 
Lord Hopetoun's Trustees o. Copetand*«nd Hamilton ot 
Calder, tae Lord Qrdinarj would^have conceived it an es- 
tablished general rule, that no claim of relief or warrandice 
could have this effect when future augmentations were not 
ctpressly specified^ But, in the case, 31st January 1821, 
Low •. Bethun, the Judges seem, from the report, to 
have distinguished betwixt those cases where the teinds 
are conveyed along with the lands, and those where the 
lands onl^ are disponed, — holding (he strict interpretation 
adopted m the other decisions above noticed, to apply 
only in the former case. In the present case, the teinds 
a^ not conveyed along with the lands ; and it is so far si« 
milar to that of Low, on the authority of which, accordingly, 
the Lord Ordinary did formerly give an opinion adverse 
to the pursuer. As he is unable, however, to see any suf- 
ficient ground for the distinction there made, as there 
was no conveyance of the teinds in the case of Dundas, 
where the strict interpretation was notwithstanding ap* 
pKed ; and as there has been no subsequent decision re* 
co^iting the distinction, he thinks it proper that the 
point be again brought under the consideration of the 
Court, and has ordered cases, with the view of reporting." 

Cases boiBg lodged, the cause then came be« 



fore the First Division of Court ; but their Lord* 
ships being equally divided in opinion, it became 
necessary to take the opinion of the other 
Judges, and, with that view, the following 
question was put to them : *< Adverting to the 
special terms of the agreement between tne seller 
and purchaser of the lands in question, and the 
clauses of warrandice, personal and real, adjust* 
^d and adapted thereto, the opinion of the other 
Judges is requested— Whether the warrandice 
extends to augmentations, as well as to stipend 
pavable at the time." Full opinions by the con- 
sulted Judges were accordingly lodged. Lords 
Justice Clerk, Glenleef Cringletie, Meadotvbanh 
Mackenzie, Medwvn, and Corehouse concurred 
in holding, that the warrandice in this case ap- 
plied to augmentation of stipend. They ob-* 
served, that the very precise and distinct terms 
in which the agreement by the seller, to take the 
burden of payment of all teinds or minister's sti* 
pend, and tnat the lands sold were to be free front 
paying any teind or minister's stipend, fortified 
as it IS by the clause of real warrandice, lefl no 
room for doubt in their minds, that it was the! 
meaning of the parties, thsit the proprietor of 
Langmuir was to take the burden of all pay- 
ments of or out of the teinds. They considered 
it material also to observe, that in this case, the 
teinds were not conveyed by the seller^ and 
that they remained in a titular distinct from the 
buyer. For if the titular had made a claim for 
payment of the teinds, he must have been suc^ 
ceasful ; and if he had evicted the teinds, they 
conceived it impossible to dispute, that the pro* 

Srietor of Langmuir was bound to relieve the 
efenders of the payment ; and, in like manner, 
it appeared to them, that when, not the titular, 
but the minister, claimed a portion of the teinds, 
the warrandice applied, as it specially mentions, 
ministers* stipends. They remarked also, that 
as those lands paid no stipend at the time, the 
clause, if it bad any meaning at all, could only 
apply to augmentations, and that it must havo 
contemplated stipends to be imposed. This 
opinion they considered to be consistent with 
the judgment of the Court in the case of Low 
v. Bethun, and not to run counter to any deci- 
sions which have held, that the sellers of lands 
are not bound to relieve the purchasers of aug- 
mentations of stipend. The warrandice, in all 
such cases, they conceived to be essentially dif- 
ferent from what it was in this case, and in that 
of Low. 

Lord Newton concurred in this opinion, in so 
far as it was founded on the peculiar circumstan- 
ces of the present question : — ^but he was not 
prepared to say, that all the decisions noticed in 
the opinion were consistent with each other. 

Lords Pitmilly and AUowaif stated, that they 
also would have concurred m the opinion ex- 
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pressed by the other consulted Judges, had this 
been the first case that had occurred upon the 
point, and had they not considered it to he finally 
aettlcd by a multitude of decisions of the Court, 
that warrandice against teinds and stipends does 
not include augmentations. They observed, that 
the only cases brought fornrard to support the 
defenders' view of the case were Lord Hopetoun 
9. Jardin, and Low v. Bethun ; but they con- 
ceived, that the clause of warrandice, in the first, 
was not more special than any of the eight cases 
founded on by the pursuer,'— six of which had 
been decided after chat case ; and as to the dc- 
civion m Low*s case having proceeded on the 
ground that there was no conveyance of teinds, 
ihey observed, that m four of the cases above re- 
ferred to, no teinds were conveyed. In conclu- 
sion, they stated that they eould not help dread- 
ing that a decision in this case in favour of the 
defender, would tend materially to unsettle the 
rule of law whicb was understood to result "from 
a series of decided cases. 

The case having come before the Court for 
advising, their Lordships, in consequence of the 
opinion of the majority of the consulted Judges, 
repelled the reasons of reduction; and, after 
some discussion, found the defender entitled to 
his expenses, subject to modification. 

Counsel for the Pursuer— Andrew Skene. For the 
Defender^John Cowan. Tweedie aod Grubani, W. S,, 
Pursuer's Agents; Huuter, Campbell & Catbcartj De- 
fender's Agents. 

... k ■ I ■ ■ ■ ...... 

INNER HOUSE.— SECOND DiVlSlON. 

January 27, 1829. 
No. 60.— Levich v. Cadell & Company. 
Bankrupt— 'Reserved Claim* — Levich was in- 
debted to C^adell and Company in the sum of 
L.229, ^s. 5d., being the amount of two bills for 
L.107 each, with interest and expenses. The 
debtor's estate was sequestrated on 24th March 
1823, and Cadell and Company lodged a claim 
for the amount with Morrison Snody, trustee on 
Levich's sequestrated estate. A considerable 
time before the date of the sequestration, Cadell 
and Company raised diligence upon the bills, 
and used arrestment?, some of which were with- 
in, and others beyond sixty days of Levich^s 
bankruptcy. Although a process of forthcoming 
had been brought, the funds secured by the ar- 
restments had not been made effectual, at the 
period when the claim was lodged with the trus- 
tee. The affidavit appended to, and given in 
with the claim, declared, that Cadell and Com- 
pany had received no part of the debt deponed 
'to, *< and that they hold no security other than 
the bills mentioned, — reserving all legal claim 
for preference secured by arrestments in the hands 
of Mr Alexander Cormack/* &c. Mr Snody, 
the trustee, had written to Cadell and Company, 



that the bankrupt had offered a composition of 
lS2s. in the pound to his creditors. And on 
20th June 1823, Cadetl and Company acknow- 
ledged receipt of this intimation, and added :^* 
" We have taken the offer into our considera- 
tion, and now authorise you to accept of ir, pro- 
viding the security is to your satisfaction, re- 
serving to ourselves such preference as we have 
secured by arrestment." On the 28lh June 
1823, a meeting of Levich*s creditors was held, 
when the offer of composition alluded to was ac- 
cepted ; and, at this meeting, t!ie letter above 
recited, and the state and affidavit were pro- 
duced. A bond was immediately executed by 
the baukrupt and his cautioners for payment of 
the composition. On the ^d of July 1823, a 
petition was presented to the Court for approval 
of the composition — discharge of the bankrupt 
— and exoneration of the trustee. The compo- 
sition was payable by four equal instalments, of 
which three instalments were paid to Cadell and 
Company, without challenge or claim of deduc- 
tion. LJnder their arrestments, they recovered 
L.40, which, with the three instalments also paid 
to them, exceeded the composition offered and 
accepted of by L.5, 12s. 4d. The question be- 
fore the Court was — Whether, under these cir- 
cumstances, Cadell and Company were entitled 
to draw this L.IO under their arrestments ; and 
also, to draw a dividend on their whole debt of 
L.229, 4s. 5d« ? A charge having been given by 
Cadell and Company to the bankrupt and hid 
cautioners for payment of the last instalment of 
the composition on this debt of L229, 4s. 5d, a 
suspension was presented ; on advising which, 
the Lord Ordinary, (I9ih November 1827) pro- 
nounced the following interlocutor :•:—<< In re- 
spect, it is stated^ and not denied on the record^ 
that the respondents stipulated, that besides 
getting the composition on their whole debt, 
they should further be entitled to draw the 
funds secured by their preferable arrestments ; 
and that this was openly agreed to by the cre- 
ditors, finds the letters orderly proceeded, and 
decerns." Levich presented a reclaiming note ; 
and it having come to be advised, 

Lord Glenlee observed, that a stipulation, such 
as the chargers inserted in their letter and affi- 
davit, was perfectly legal, and fell to be inter- 
preted according to what was fair and reason* 
able. These parties declared, that they wanted 
a composition on their debtj but reserved a 
ri^ht of recovering whatever their arrestments 
might secure. It would be absurd to say, that 
they meant to take 128. in the pound, and to 
recover the value of the sums arrested, which 
altogether might have yielded 25s. in the pound. 
And it would be equally absurd to hold, that 
whatever they got from the arrestments was tO' 
be deducted from thd composition* 
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Lord Piinnllj/ was of opinion, tliat there could 
be no doubt, that if such a stipulation as the one 
in question nftd been openly made and agreed 
to, It was perfectly legal ; and his Lordsliip 
quoted the case of Irving v. Cliffe— Shaw and 
^unlop's Cases, vol, ii. p. 129- His Lordship 
concurred with Lord Glcnlee as to the nature 
and effect of the agreement. 

Lord AUovoay expressed doubts as to the 
soundness of the judgment in the case of Irving. 
The whole object of the Bankrupt Act was to 
secure equality among the creditorf«. His 
Lordship thought, that Cadell and Company had 
acted most honourably and propeHy. They did 
not know what sum might be recovered by their 
arrestments, and, therefore, they reserved a 
preference when they agreed to the compo- 
sition. No furthcoming having been brought 
at the time their claim was made, the value 
of this security could not be ascertained. If it 
could have been ascertained, they were bound 
to have mentioned the sum, and deducted it. In 
putting a construction on the language of these 
gentlemen, it was impossible to conceive that 
thev meant to do what was unlawful. If there 
hacf been money recovered under the arrest- 
ments sufficient to pay their whole debt, they 
could have claimed no part of the composition. 
But it was uncertain whether the funds arrested 
would be sufficient to cover the debt due : and, 
therefore, they could not put a value on the ar- 
restments. In drawing their compositions, they 
were bound to deduct this value,— a thing which 
they must have done at first if it had been 
known. They could only rank for the balance. 
His Lordship referred to the case of M'Nair, de- 
cided just before the rising of the Court, in 
which a party held a third heritable security, 
but on which he put no value, as the property 
was not sufficient to have paid the prior bonds. 
It' 80 happened, that the second security 
was found imperfect, and thus the postponed 
or third creditor got a share of the heritage.-^ 
Then it became a question, Whether this post- 
poned creditor was bound to have stated the 
amount of his heritable security in ranking 
for the balance with the personal creditors ? 
The Court held, that he was bound to do so. 
The preference here reserved must have been 
intended to signify a preference according to 
law. The fair construction was, that they were 
entitled to claim a preference, and to deduct the 
amount, and draw a dividend on the balance^ 

The Lord Justice Clerk thought, that there 
were sufficient grounds for deciding this case, 
without going into the general question. This 
was an agreement in clear language for a com- 
position, under a reserved condition : and if 
openly stated to all the creditors, his Lordship 
thought that there was DOthing illegal ia it, or 



contrary to the statute. The reservation meant 
. a right to claim a preference ; and having drawa 
it, to rank for the balance. His Lordship re« 
served his opinion as to the legality of an offer to 
reserve a preference, and at the same time to 
draw a share of the composition. 

The Court recalled the Lord Ordinary's in- 
terlocutor, suspended the letters simpliciter, and 
found expenses due to the suspender fiubse^ueot 
to the passing of the biH. 

Lord Ordinary, Mackenzie— Counsel fur Suspenders-—' 
Skene, ^vt Cnarpcrs — Jameson & A. Murray, Junior, 
John Henderson, W.S., and Andrew Snody, S.S.C., 
Agents.-— Mr Thomson, Clerk. 

r<o. 61. — Faancis Gordon p. Douglases Trustees. 

Warrandice — Multures, — In March 1816, the 
pursuer purchased from the defenders the estate 
oi' Kincardine O'Neil at the price of L.12,800. 
The bargain was concluded by missive letters; 
and ^here was given to the pursuer a rental and 
valuation of the estate, and also a list of the public 
burdens, the latter of which were stated to amount 
to L.69, Us. 7|d. including L.32, Us. 4^d. as the 
value of certain multures payable to the pro- 
prietor of the Mill of Kincardine. To prevent 
mistake in regard to these publjc burdens, the 
pursuer inserted the following guarantee in the 
missive addressed to the defenders :— *< It being 
also understood, that if the public burdens, form- 
ing the deductions from the rental, shall exceed 
the sum of L.69, )4<s. 7^d., as given up to me^ 
that I shall be allowed for such excess from the- 
foresaid price at the rate of twenty years' pur- 
chase." The rental was not guaranteed, nor was 
the bargain concluded according to the rental. 
A dispute having arisen as to the amount of 
multure payable for this estate, a submissioa 
was entered into to Mr Archibald Beil, advo- 
cate, who, by his decreet-arbitralf imposed on 
the pursuer an excess above the sum given up 
in the rental, amounting in money toL.26, 12s. 2d.' 
per annum. Tiie present action was brought, 
concluding for relief of this excess of public 
burden. After the record had been closed, the 
Lord Ordinary ordered cases to the Court ; but 
stated in a note, that '^ the multures were not 
a deduction from the rental ; and consequently, 
the true public burdens, forming the deducj^ion 
from the rental, as given to the pursuer, were 
L.69, 14s. T^d. minus the multures L.32, 148. 4?^d, 
namely L.37, Os. Sd. The whole of the pursuerV 
argument proceeds on the assumption, that the 
32 bolls odds of multures were a public burden^' 
when certainly they were pot.*' The c|uestioa 
having come before the Court on the cases, 

Lord Glenlee concurred in the view which the 
Lord Ordinary took of the import of the obliga- 
tion. With respect to the kind of public burdens 
that were to form dcdi|ctioaa from the rpntal^thes^ 
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must be understood to refer to the rental as it 
stood at the time. It applied only to such bur* 
dens as formed a deduction from the landlord's 
right. It seemed to his Lordship, that an error 
l^ad been committed in summing up the amount 
of the burdens ; and that there was a palpable 
error in the data upon which the list of burdens 
l^ad been made up. 

f^ord PitmiUy was of the same opinion. 

Lord AUoxnav thought that an error had been 
committed in tne list of burdens. His Lordship 
Qbserved, that h^ had scarcely ever seen a more 
<]ifficult case. The great puzzle was— ^-That, if 
the parties had alluded to the rental, it was pos- 
sible, that this deduction might have been fairly 
taken into calculation. And there was thie 
strongest reason for doing so ; for the rental in- 
cluded these multures. The difficulty was— 
What was the intention of the parties ? But 
looking to the clause of warrandice, his Lordship 
was inclined to think, that it could not be carried 
|o the extent of covering these multures. 

The Lord Justice Clerk observed, that the 
purchaser might not have been guided by the 
rental. But there was no rental shewn to him, 
except one, in which these multures were stated 
as deductions. His Lordship was of oninion, 
that the purchaser could not avail himselr of the 
obligation of warrandice on this occasion. 

The Court sustained the defences, and as- 
soilzied the defenders, with expenses. 

Lord Ordinary, Cringletie. — Counsel for the Pursuer, 
—Dean of Faculty and P. Roberta«n.— For the Defen- 
ders — Skene and Clephane.— John Gordon, W. S. and 
Thomson & Ferg^uson, W.S. Agent8> — Mr Thomson, 
pltik. 

No. 62. — £abl of Hopetoun in Locality of 

iNVERKErrHINQ. 

"Locality — Victual Teind — Conversion of. — 
The minister of Inverkeithing liaving obtained 
an augmentatiop in 1793» an interim scheme of 
locality was prepared, allocating a certain pro- 
portion of victual teind upon the Earl of Hope- 
tpun. Jq this scheme, which, however, was 
never approved of as a final one, the common 
agent, m ascertaining the average at which the 
(Conversion was to be made, had taken into caU 
culation the. prices for several years subsequent 
to the da^ of the augmentation. The minister 

;ot a new augmentation in 1803, and another in 
823 ; and, on both occasions, the conversion 
was struck at the average of seven yesirs pre- 
peding the date of the augmentation. 

The point of law involved in this case was— 
IVhether Uie rfite of conversion of victual teind 
p^ould be restricted to an average Qf years' 
prices preceding the date of an augmentation i 
or, Whether it was competent to take into yiew 
^e prices subsequent to the augmentation, dur- 
\?ji T^M^h the locality was adjusting? 



Lord NewtoHy Ordinary, found, that when 
the actual value cannot be ascertained, the 
common agent was entitled to take as large a 
range of years as was likely to afford the nearest 
approximation to the truth. 

The Lord Justice Clerk wished to know, 
whether the Court were disposed to decide the 
case, or to allow further opportunity for infor- 
mation. His Lordship stated, that he had heard 
nothing from the Bar to justify the argument, 
that a minister was entitled to take the average 
prices of future years. Before admitting such a 
proposition, his Lordship would require further 
argument and, inquiry as to the practice of the 
Teind Court. Tne decision of Ramsay Maule, 
which was quoted, only shewed what was the 
fair amount of teinds, and ordered an inquiry 
as to the value of prior years, It was, in his 
Lordship's opinion, a contradiction in terms, to 
ascertain the present value by a reference to 
future years. Unless the Court were satisfied 
that there had been a contrary and uniforni 
practice, they must take the average of past 
years. 

Lord GUnlee observed, that he would have 
understood the case belter, if he had seen the 
localities which were before the Lord Ordinary. 
If the Court were now to fix the rate of con. 
version, taking into calculation future'years, — i. e^ 
the period between the interim and the final 
scheme,-^that would be certainly wrong. The 
minister should stand in the same situation as 
if the interim scheme had been approved of as 
a final one. It seemed to his Lordship extrava^ 
gant to take the average of future years. 

Lord PitmiUy observed, that he saw no prin- 
ciple to support the doctrine now contended 
for. 

Lord AUoway stated, that he had no objection 
that the Court should have the practice ascer* 
tained before laying down a universal rule. In 
fixing the rate of conversion, the Court could 
not advert to future years. As to the number 
of past years, the act of Parliament warrants ^ 
retrospect of seven years, His Lordship qon^ 
sidered the locality i^ new burden ; and that the 
Court were bound to exercise the same discretion 
wl^ch thpy had done in 1794*. But, as a gene- 
ral rule was to be laid down for future cases, 
his Lordship thought it right to have f urtlier 
information. 

The Coqrt, before answer, ordered a report 
by the Teind Clerk as to the practice, from 1794 
tp the passing of the act 48 of Geo. III., res- 
pecting the period from which the years of the 
ayerage have been in use to be counted. 

Lord Onlloarjr, Newton.— Counsel for Lord Hope«> 
toun— 'Solicitor-General 8e Walker. For the Minister-^ 
Skene & Cullen.— James Hope, Janior, W.S., Agent..-. 
William Grie'rson, W.S., Common Agent— Mr Da?td- 
son, Teind Clerk. 



Digitized by 



Google 



No. 8.1 



SCOTTISH JURIST. 



SI) 



No. 631— Ddconb p. Bocham ah. 

Contract. — Mr Colt of Auldhame, in August 
1790» purchased from Mr Houston of Clerking« 
ton, certain parts of the Barony of Rosehall 
called Hows, Dundyvan, &c. Part of the lands 
80 sold, belonged to the suspenders, Messrs 
Dixoui and another part to the respondent^ Mr 
Buchanan. In the aispositton to Mr Colt, and 
aasiue thereon, it was declared » that if, in any 
one year, the purchaser should bring to the sur- 
face above 4000 tons of coal, the seller should 
be entitled, as a lordshi]^, to one-tenth of the 
excess beyond that quantity. Some years after- 
wards, Mr Houston sold his lordship to the late 
Mr Dixon, father of the suspenders. In 1812, 
the respondent purchased from Mr Colt part of 
the lands in question called Dundyvan ; and the 
conveyance and snsine in his favour were bur- 
dened with precisely the same declaration as 
that contained in the disposition by Houston to 
Colt. The respondent, who is proprietor; of ex- 
tensive coal-works in the lands of Drumpellier 
or Maryeton, contiguous to Dundyvan, in May 
1822, granted a lease of all his collieries of 
Drumpellier, &c., to Alexander and William 
Baird, « with liberty to take out of the lands of 
Dundyvan 5000 carto of coal annually during 
the lease." 

The respondent's tenants had commenced to 
drive a mme from the lands of Drumpellier into 
the coal fields under the lands of Dundyvan, 
with the intention of putting out the coal of 
Dundyvan from a pit in the lands of Drumpel- 
lier, when they were served with a bill of sus- 
pension and interdict. The suspender, in sup- 
port of his application for interdict, founded on 
the titles above referred to, and on an obligation 
dated 22d October 1790, re^stered in the re- 
gister of sasines 30th November 1793, and also 
in the Books of Council and Session, 5th Janu- 
ary 1795. By this deed, Mr Colt bound and 
obliged himself 

^ To Ii^ down and set aside, for the use and behoof of 
the said Alexander Houstoun and his foresaids, the fore- 
said one-tenth or tenth load of the gross produce or out- 
put of the said coal of Hows and others, in each year, 
fiom Janauy to January, over and above the said quantity 
of 4000 tons, which the said Robert Colt and his fore- 
sidds might annually raise, without being liable for any 
share thereof to the said Alexander Houstoun and his 
foresaids, and that at the pit-mouths, on the said lands of 
Hows and others, before mendoned, free of all coats and 
expenses whatever." 

Mr Colt afterwards let all his coal, including 
Dundyvan, to Messrs Dixon and Creelman, who 
brought coals to the surface from four different 
pits. At all these pit-mouths, coals were laid 
down, having been brought partly from Mr 
Colt's lands, which were not liable, and partly 
from the lands bought from Mr Houstoun, which 
were liable for lordship. Mr Houstoun having 



been afraid that he might not get the fuH 
amount of the lordship, a submission was en- 
tered into between him and Mr Colt and his 
tenant. The arbiters pronounced a decree, by 
which they directed Mr Colt, or his manager, so 
soon as 3800 tons of coal should be put out in 
one ^ear, to give information to Mr Houstoun 
or his agent, and stating at what time they sup* 
posed the whole 4000 tons would be taken out, 
that they might appoint a hillsmaa or overseer, 
if they thought proper. 

An interdict having been granted, the Lord 
Ordinary, I6th January 1827» pronounced this 
interlocutor :-— 

** The Lord Ordinary has advised this process with at- 
tendon, and thinks, that out of the division of the whole 
lands, on which the burden has been reserved of a lord* 
ship on the coal, without attending to the propriety of 
dividing the burden proportionally, in relation to the 
quantity of land so divided, questions of difficulty arise, 
which would be more easily adjusted extrRJudiciatty 
by an intelligent referee, than by a Court of Law ; and 
the Lord Ordinary recommends the consideration of this 
matter by the parties in this cause.** 

After hearing parties on the closed record, the 
Lord Ordinary, 29th Jan. 1828, 

** Sustains the reasons of suspension, suspends the 
letters, continues the interdict, and decerns; finds the 
suspenders entitled to expenses." 

Against this judgment the respondent pre« 
sented a reclaiming note, on advising which, the 
following interlocutor waa pronounced : *• 

*< 23d May^ 182a— The Lords having considered this 
nqte, with the closed record and whole proceedings, and 
heard Counsel thereon, before answer, ordain the chiirgera 
(respondent) to give in a minute, distinctly and articulate« 
ly stating the facts and circumstances which he desires to 
be made the subject of a remit to, and report by a profes« 
sional person relative to the proposed mode of working 
the coal, over which the lordship of the suspenders is 
established, and that within 8 days from this date; and 
when eiven'in, allow the suspenders to see and answer, if 
they shall so think fit, within 8 days thereafter." 

The object of this order was to obtain the 
report of a professional person, suggesting such 
a mode of working the coal in question as might 
enable the respective parties to follow out their 
rights with the least possible injury to each 
other. A minute and answers were accordingly 
lodged ; whereupon the Court, (4th July 1828, j 
before answer, remitted to Mr Matthias Dunn, 
tacksman of Sir James Suttie's collieries, 

'< To inspect the subject, to hear the pardes, and to re« 
port upon the whole circumstances in relation to the coal^ 
field and working of the coal in question, averred by tha 
parties respectively in the closed record ; and also upon 
the farther proposals made by the charger (respondent,) 
in his minute, above referred to.** 

Mr Dunn gave in a report in obedience to this 
interlocutor, when the case was disposed of by 
the Court as follows : — 

The Lord Justice C/eri observed, that he was 
formerly clearly of opinion in favour of the in* 
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tcrdict, although his Lordship was anxious to 
listen to any proposals for the mutual advantage 
of the parties. But, afler attending to all that 
had passed, he was of opinion, that the only 
course the Court could follow, was to adhere 
to the contract of the parties. The contract 
declared, that the lordship should be delivered 
at the pit mouth. By working the coal in 
Drumpellier, and making a communication to 
the reserved coals, the work might be carried 
on in such a way as to exhaust the coal, without 
giving to the Messrs Dixon anything. But, if a 
coal-work were established, and advantageously 
carried on in Dundvvan, it would yield a lord- 
ship. This shewed the necessity of the Court 
doing nothing which might defeat this lord- 
ship. Looking to the proposal of Mr Dunn, it 
required the amicable assent of all the parties to 
render it effectual. It implied, that to follow it 
out, would incur a risk of law-suits. As this 
proposal could not be carried into effect, without 
dainage to one of the parties, the Court must 
support the contract. It was impossible to 
frame a rule that would prevent law-suits. The 
Court could do nothing but adhere to the Lord 
Ordinary's interlocutor of 29th January 1828, 
by which the interdict was made perpetual. 

Lord Gleniee WM of the same opinion. His 
Lordship thought, that a party askmg a change 
of contract, is bound to shew that he suffers de« 
triment from the original contract. In the pre- 
sent case, no precise inconvenience was stated to 
arise from it. It was incumbent on the respon- 
dent to have pointed out what loss he would sus- 
tain, if the contract were carried on in its origi- 
nal terms. With regard to Mr Dunn's report, 
nothing had been proposed which put Messrs 
Dixon in the same situation as if the contract 
were adhered to. 

Lord PitmiUy was also of the same opinion. His 
Lordship did not anticipate any discussion on 
this case. The only principle uhich his Lord- 
ship could proceed upon, was, tiiat Messrs Dix- 
on were entitled to insivt for implement of their 
bargain. 
< Lord AUoway entertained doubts, whether, in a 
case where one party had a right of working coal, 
and another party a right of lordship, the Court 
were not bound to arrange matters between 
these parties in such a manner, as to give to the 
one the free and fair exercise of his right, and 
to secure to the other the stipulated return. 
From Mr Dunn's report, his Lordship thought 
that all the difficulties might be removed ; and 
when^ one party offered to pay the expense of 
carrying this plan into operation, the Court were 
entitled to interpret it favourably. Suppose that 
a pit were now to be sunk in Dundyvan, his 
Lordship saw no restraint against working other 
^oal b^ that pit His Lordship saw no difficulty 



in accommodating the matter : and stated, that, if 
there were any means of carrying such an ar- 
rangement into effect, the Court should give ef« 
feet to it. 

Hie Court adhered to the Lord Ordinary's 
interlocutor, and found the suspenders entitled 
to expenses* 

Lord Ordinary, Cringletie.— Counsel for the Siif»*<end- 
en-^Tbe Dean of Faculty and Marthall. For the Re» 
Bpondent-- Jeffrey, Forsyth, and J. TaiL — ^Tod an4 
Romanes, W.8.,and Geoige Danlop^ W.S., Agenu.-* 
Mr Thomson, Clerk. 

OUTER-HOUSE. 

January 27» 1829. 
No. 6i.-^BBowNi.i£ V. Donald. 

A preliminary question in this case was de- 
bated in the course of the suspension and advo* 
cation roll of Thursday the 15th current. In 
respect of the importance of the point, Lord 
Corehouse, acting for Lord Eldin, made avizan. 
dum with the case ; since which it has been xtm 
turned advised. 

Donald, a procurator before one of the Sheriff 
Courts, having obtained a finding for costs, in 
favour of a client, took decree, for the amount 

iL.^, %&, 6d.) in his own name. Brownlie, the 
efender, suspended a charge at Donalds In- 
stance, both on the merits of the case betweeii 
him and the pursuer, and on the ground thai 
Donald had not taken out an attorney certificate. 
In the answers to Brownlie's reasons of sus- 
pension, Donald averred, that the letters con-* 
cained no other conclusion than the foUowing, 
viz. : — 

" Therefore, the eomplainer betceeehed our Lords for 
letters of suspension in the premises, on caution iu cuai^ 
mon form." 

The plea deduced from the averment was, that 

« The letters do not contain a conclusion for suspen- 
sion of the charge which can warrant a decree suspensivQ 
of the charge to be pronounced or extracted.** 

On advising the case, 24*th January 1829, his 
Lordship sustained the objectioo, and dismissed 
the process, reserving to the defender to present 
a new bill, if so advised. The raiiones of the 
judgment were thus expressed in a note : 

** Ev«'ry bill of suspension, like every summons, should 
form a libel containins premises, and a conclusion regtt« 
larly deduced from them. In a bill of suspension, th<i 
conclusion is that the letters of charga should be auB% 
pended, and then follows a prayer to the Court, that ivar- 
rant majr be granted for expeding letters of suspension. 
If the bill is passed, the letters are expeded engrossing 
the bill ; but instead of the piayer of the bill, there is 
substituted the will or command to the messeneer to citu 
the charger, that ha may hear and see the cGarge sus- 
pended. In the present case, there is no conclusion in 
the bill of suspension, that the charge should be suspend- 
ed, — there is only a prayer for letters of suspension, which 
prayer was granted. Iu like naiiner, tha espede leiters 
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cootain no condttiion for •ofpennont and that defect it 
not supplied by the coramaiid to the messenger to cite 
the diarger to the action. It is a defect also whii*fa can« 
not be remedied as in the case of an ordinary surnmons." 

As the omisi^ion was one, ** in point of fornii 
proceeding apparently from a clerical error/' no 
expenses were found due. 

When the case was called, his Lordship com« 
plained that an irregularity had been committed 
on the part of the suspender, in not boxing a copy 
of the reasons of suspension, along with the let. 
ters and answers. On referring, however, to the 
late Act of Sederunt, it did not appear that it 
contains any enactment for boxing a copy of the 
reasons. This, his Lordship remarked, is a de- 
fect in the Act. 

Counsel for the Suspender, R. Bell & W. Bell— For 
the Chaiig^er, Rutherfurd & J. W. Hay. 

INNER-HOUSE— FIRST DIVISION. 

January 28, 1829. 
No. 65.— WiLUAM Young v. Lord CoaEH0fT8E*8 In- 

TERLOCUTOa. 

AcquiescfncCy Contingencjf, — This was an ac- 
tion raised (January 1826) at the instance of 
William Young, coal merchant, Glasgow, v» 
Monkland Canal Company, proceeding up- 
on the narrative — 1^, That the said Com- 
pany was established by IQ. Geo. III. c 105, 
for the purpose of making and maintaining a 
canal ana waggon way from the collieries in the 
parishes of Monkland to the ciiy of Glasgow. — 
2dy That by a section of the said act, the Com- 
pany were empowered to exact id. Sterllag per 
mile for every ton of merchandise and other ar- 
ticles whatsoever, conveyed upon or through 
the said canal. S</, That by act SO. Geo. III. 
cap. 73, the said Company were empowered, ta 
consideration of certain expenses to be incurred 
by them in lengthening and deepening the said 
canal, keeping it in repair, &c., to levy an addi-* 
iionai rate upon all articles passing through it, 
not exceeding Id. Sterling per mile, for every 
ton. 4^A, That the said Company, without com- 
plying with the conditions *iipon which the 
power to levy the additional rate was granted, 
had obliged the pursuer to pay 1^. per mile for 
every ton of articles conveyed by him through 
the said canal from 1805 until 1815 ; and, 2d, for 
every ton per mile from 1815 until the date of 
the action. — The summons concluded for count 
and reckoning between the parties, and for re- 
petition of such- sums as the said Company bad 
overcharged and unwarrantably exacted from 
the pursuer, on account of the said tonoage, 
during the above periods. 

In defence, the Company pleaded — !«#, The 
clause in the statute 1770, (by which the Com- 
pany waa incorporated) remiihng all actions for 
acta done in purauance of the said statute, or in 



execution of its powers, to be brought within 
six months afler the alleged damage has ceased, 
which must be held a bar to this action, brought 
seven years af^er the alleged exactions had stop- 
ped. 2tif, Tliat the pursuer is barred by ac- 
auiescence for 21 years. S(/, That the increased 
uties upon the tonnage complained of, were 
fructus bona Jide percepti et consumptiy levied by 
virtue of statutory powers, and expended under 
statutory directions ; and, isih. That the present 
defenders having only lately acquired an interest 
in the Company, ought not to have been cited, 
not being the representatives of the former mem. 
bcrs of the Company under whose management 
the exactions had been made. After the usual pro. 
cedure, the record was closed in February 1 8^8 ; 
and in July 1828, Lord Ordinary, Corehouse, 
pronounced the following interlocutor : — " The 
Lord Ordinary having resumed consideration of 
the closed record, and heard counsel for the par- 
ties, finds, That the pursuer is barred by ac* 
quiescence from insisting in the present action of 
repetition, assoifzies the defenders, and decerns ; 
finds the pursuer liable in expenses/ &c. The 
pursuer, m support of a reclaiming note against 
this interlocutor, contended. That it should be re- 
called, and the case remitted to the Lord Ordinary 
to obtain his judgment upon all the defences^ 
That it would be a serious inconvenience to the 
parties to be obliged to go to the House of 
Lords with a deliverance only upon one plea in 
the cause : and, that an action of a later date, 
upon the same grounds, and with the same d&« 
fenders, being now in dependence before an Or- 
dinary of the Second Division, it would insure 
consistency in the judgments to be pronounced 
if the two actions were conjoined. — The defend- 
ers objected to the conjunction and delay, in 
respect that the present cause was ripe for judg- 
ment, and they had no controul over the proce. 
dure in the other action. 

Lord GUUes thought the Lord Ordinary was 
not called upon to consider all the defences. If 
he thought the first one sound, and sustained it, 
there was no occasion to proceed further At 
the same time, it might be right to sist the pre- 
sent action, until the other, before the Second 
Division Ordinary, could be remitted. In such 
a case as this, it is not discretionar^jr but impe- 
rative on the other Division to remit. To give 
judgment at present, without the remit, would 
be to make ourselves stepping-stones to the 
House of Lords. 

Lord Craiffie thought the Court were not 
called upon here to run a race with the other 
action, the consequence of which mi^ht be con- 
flicting judgments upon the same species Jacti, by 
the different Divisionsi 

Lord Ba^ay thought it wai a hardship on 
the defenders to be stopped at this stage. The 
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pursuer ought to have exhausted the defences 
when the cause was before the Lord Ordinary. 

The Court superseded the case, in order to 
allow time for the other action, before the Se- 
cond Division, to be remitted to them ob contm* 
gentiam. 

Lord Ordinaty, Corehoase. — Counsel for Pureuer— 
Jeffrey, Solicitor-General. For Defender — ^Dean of Fa- 
culty jJardine. Agent for Pursuer — James Gemmell, 
S.S.C. ; for Defender, W. Patrick, W.S H. Clerk. 

INNER-HOUSE— SECOND DIVISION. 

January 28, 1829. 

No. 66. — Isabella Macmastee v. Thohas Brown. 

jy^hi — Proof of. — The pursuer of this action 
founded solely on an obligation to pay L.1(X), for 
receipt of which the defender had granted a writ- 
ten acknowledgment and obligation to repay ; but 
this was not written on a stamp. Part of the 
•urn, L.70» was stated to have been repaid ; and 
a receipt produced for that amount, written on 
stamped paper, but not on a. receipt stamp. The 
Lord Ordinary (13th March 1827) allowed the 
defender and his wife, and Alexander Giffbrd, 
the defender's former agent, to be judicially ex- 
amined, and granted commission to take their 
declarations. On advising the cause, (29th 
November 1827), his Lordship remarked, that 
there was no evidence produced to constitute 
any debt legally against the defender ; and that, 
therefore, the proof of the debt arose from his 
own admission. He confessed to have once 
owed L.100, and he produced a receipt for L.70. 
the remaining L.30, and the interest on the 
original capital, amounting to L.43, 58. Id. he 
had paid ; and the consequence must be, that 
he should be assoilzied, with expenses. His 
Lordship pronounced an interlocutor, assoilzie- 
ing the defender accordingly. 

The pursuer having lodged a reclaiming note 
against this judgment, 

The Lord Justice Clerk observed, that the 
case could not be decided as it stood ; and the 
Court were bound to reject Mr Giffbrd's evi- 
dence, except that part of it which was given in 
the character of a haver. 

Lord Glenlee was of opinion, that there was 
nothing to support this action but documents, 
which the Court were precluded, bj^ Act of 
Parliament, from looking at, not being duly 
stamped ; and that it was now too late to supply 
that omission. If such a case werq entertained, 
there would be great danger of violating the 
rule, that no debt can be proved resting owing, 
except by writ or oath of the defender. His 
Lordship, therefore, was of opinion, that the ac- 
tion should be dismissed^ 

Lord AUcfmay concurred, but thought that a 
declaration should be inserted in the interlocutor, 
that the examination of the wife or agent of a 



defenderi to establish a claim against such de- 
fender, was quite irregular. The^ could not be 
admitted as evidence even in a criminal process. 
It was both improper and illegal ; and the Court 
could not allow such proceedings to come before 
them, without expressing the strongest disap- 
probation. The point, as to the examination of 
an agent, had been settled in the case of Lums- 
den o. Balfour ; and the law of England and 
Scotland on this subject were the same, being 
founded on the great principle of equity. Even, 
if he were willing, an agent could not be per- 
mitted to give evidence- His Lordship was also 
of opinion, that parties called as havers ought 
not to be allowed to depone to the merits of the 
case ; and that the Court should express their 
disapprobation of such a proceeding. 

Lords Justice Clerk and PUmilly concurred in 
opinion, that the action should be dismissed.— 
But a statement having been made from the Bar, 
that the parties were poor, the Court pronounced 
a judgment, finding, that the whole proceedings 
subsequent to the summons and defences had 
been irregular, and must be withdrawn ; and re- 
mitted to the Lord Ordinary to dispose of the 
cause as he should think fit, reserving all ques- 
tions as to expenses hinc inde. 

Lord Ordinary, Cringletie. — Counsel for Poriuer, 
Jeffrey. For Defender, J. S. More; James Gemmeii 
& David Gray, Agents.— Mr Rolland, Clerk. 

No. 67.»Laino, Advocator, v, RoBEarsoif oa HAapsm 
AND Husband. 

Breach of Sequestration^^^The advocator waa 
employed to conduct the sale of household fur« 
niture belonging to Mr Dundas Crawford, situa- 
ted in a house in Howe Street. He employed 
John Chisholm, as auctioneer, to roup the fur« 
niture, which was done accordingly on 13th May 
1825. Some days before the sale took place, 
the advocator was applied to by Andrew Wat- 
son, who was introduced by a friend of the ad- 
vocator, named Dewar, for permission to bring 
to the roup certain articles of furniture, for the 
purpose of being void along with that belonging 
to Mr Crawford. Watson was a total stranger 
to the advocator ; but he brought the furniture 
to the house on the day of sale, and it was sold 
by Chisholm, the auctioneer. The prices were re- 
ceived by the clerk of the roup, and handed over 
to the advocator, after deducting the expenses 
of sale, and were paid by him to Watson. 

Watson was tenant of a house in Jamaica 
Street, belonging to the respondents, from 
Whitsunday 1824 to Whitsunday 1825, and his 
furniture had been sequestrated (7th Decem- 
ber 1824,) for the rent then current. The 
Martinmas rent had been paid; but, without 
paying the Whitsunday rent, Watson clandes- 
tinely carried his furniture to Mr Crawford's 
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house in Howe Street, where it was sold. The 
Magistrate^, without requiring any proof, de« 
cid^ against the advocator, and Chisholm, the 
auctioneer, for payment of the rent and ex- 
penses. The Lord Ordinary /SOth November 
1827,) advocated the cause, altered the inter- 
locutors complained of; ** and, in respect it has 
not been sufficiently instructed, that the advo- 
cator knew of Watson's sequestration, assoil- 
zies the advocator from Uie conclusions of the 
action." His Lordship also found the advocator 
entitled to expenses. 

A reclaiming note was presented for the re- 
spondents ; on advising which. 

Lord Glenlee observed, that there were no 
speciBc avermenU, from which the Court could 
conclude, that Laing was aware of the seques- 
tration : this fact could only be inferred. Laing 
never was in possession of the furniture. 

Lord PitmUly observed, that there was not 
only no nroof, but no averment, that Laing 
knew of tlie sequestration. He had actually ac* 
counted for the auction duty and the price. 

Lord All&voay considered this a very serious 
case. In rural subjects, it was not necessary 
to prove fraud and collusion in following the 
effects of a landlord ; but there was greater 
danger in town than in the country, especially 
about Whitsunday, when a tenant was seques- 
trated — a party taking away the goods was 
guilty of theft. What would hinder a removal 
of seouestrated goods froni one house to another 
for sale ? 

If Laing had acted bona Jide^ and thus were 
to relieve the goods from sequestration, then 
no such right as the landlord's hypothec existed 
in the law of Scotland. The Magistrates' judg- 
ment, in this case, followed out the opinion 
of all our lawyers. Laing received the goods 
from a person he did not previously knowa They 
never were in his possession ; but he took charge 
of the sale. He could not hold them up to auc- 
tion himself for the want of a licence, but they 
were sold under his authority. This was recognis- 
ed by the subsequent payment of the price to 
Laing. If the Court were to proceed upon pre- 
sumption, the person who undertook voluntarily 
to sell furniture so near to the term, took the 
whole risk upon himself. If they had been 
stolen goods, Laing would have been liable ; and 
if so, where was the difference between that 
case and the present ? His Lordship had doubts 
how far the interlocutor of the Lord Ordinary 
was well founded. 

Th$ Lord JuUice Clerk observed, that Laing 
could not be liable for stolen goods except as a 
resetter. The question here was — Whether 
Laing, who had been employed merely to see 
the forniture sold, had acted as to the seques- 
trated goods in such a manner as to infer liabi- 



lity ? There was, however, no averment from 
which it could be inferred, that Laing knew of 
their being sequestrated goods* He merely au- 
thorised the sflue, but did not receive the good»-« 
he got the price and handed it over to Watson* 
If knowledge of the sequestration could be 
brought home to Laing, it would have been a 
different question ; but ail his proceedings seem* 
ed to his Lordship reconcileable with perfect 
bona Jidet, His Lordship was, therefore, of 
opinion, that the interlocutor of the Lord Or« 
dmary could not b e disturbed. 

Lord Ordinary, Mackenzie.— Counsel for the Advoca- 
tor, Greenshields.— For Respondents, Carlyle.— -John 
Gray, W.S. and Robert Lockhart, S.S.C. AgenU. — 
Mr reigusson, Clerk. 



INNER-HOUSE— FIRST DIVISION. 

January 29, 1829. 
No. 68.**ScoTT v. Nafieb. 

Supplemeniary Action.^-^Mrs Glendonwyn or 
Scott, wife of William Scott, Esq., sometime 
of Parton, brought an action of reduction, 
(January 1826,) of certain deeds or obliga- 
tions granted by her in favour of Napier, which 
was directed against Napier alone, lor himself^ 
as manager of the late Galloway Banking 
Company. Napier pleaded, as a preliminary 
defence. That the deeds sought to be reduced 
had been obtained for behoof of the said Gallo- 
way Banking Company, of which he only acted 
as the manager, — and that, the partners of the 
said Company being dead, it was necessary to 
call their representatives. 

Lord Ordinary Eldin repelled this defence ; 
but upon a reclaiming note, the Court altered 
(February 1827) his interlocutor, and sustained 
the preliminary defence, to the effect of sisting 
the process, until the proper parties should be 
called, — ^but '• reserved the question of expenses 
relative to the present discussion^ until the issue of 
the cause" 

Upon this, the pursuer raised (October 1828) 
another action against Mr Napier, and the 
representatives of the other late partners of 
the said Banking Company. In this second 
action, the pursuer introduced three additional 
reasons of reduction which had been omitted ia 
the former ; but the conclusions in both were the 
same. Both actions came afterwards to depend 
before Lord Ordinary Newton, who, upon a mo- 
tion by the nursuer, to conjoin the actions, which 
was opposed by the defender, pronounced ( Ja« 
nuary 1829) this interlocutor: — ** The Lord 
Ordinary^ having heard parties on a motion for 
conjoining this process tuith a supplementary action 
since brought into Court / atul having compared 
the respective summonses in each, conjoins thepro* 
cesses. — His Lordship accompanied hit interlo- 
cutor with the followmg note:—- 
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** Had it Rppeiired to the I^rd Ordinary, that tiie new 
■ummoiis contained concluaionsjor grounds forconcluBionSy 
which couM not have been competently insisted in under 
the original action, he would have refused the motion, and 
would have thought that the latter ought to have been dis- 
missed; but he dees not think this the case. The deeds 
aought to be reduced, end the conclosions are the same 
in both aetioiis — the only diflference is, that the nar* 
raiive of facts is a little more 8per)6c in the second, 
and thht there are three additional reasons of re-, 
duction stated there. But a more speciSc detail of 
the facts might have been made under the first action 
in (he form of a condescendence ; and Ks to the new 
reasons of reduction, it appears, at least under the former 
praciice, by the common style of summonses of reduction, 
that it was competent to introduce new reasons not speci- 
fied there ; and, bv the new forms, the admission of con- 
descendences, and of notes of pleas of law, in addition to 
tbe summons, seems to authorize the stitement of addi- 
tlonal grounds in support of the conclusions! whether 
drawn from fact or law. A. 1.* 

The defender, Napier, presented a reclaiming 
note, and maintained. That the Lord Ordinary 
should either have dismissed one or other of the 
said actions, in respect of the discrepancy be« 
tween their respectivo media concliuiendi ; or, at 
least, before conjoining them, should have found 
the pursuer liable in all the previous expenses. 

Answered for the pursuer^-That both actions 
were substantially the same \ and, by the late 
Act of Sederunt, couKl be competently con- 
joined, notwithstanding the discrepancy alluded 
to; and that the Court could not at present 
airard expenses in the face of their own interlo- 
cutor of February J 827* 

The Court unanimously adhered. 

Lord Ordinary, Ne«rton. — Connsel for Parsuer^- 
Jameaon. For Defender, — Solicitor-General, Green- 
shields.— John Donaldson, W.S., Pursuer's Agent.— 
H. Rutherford, W.S., Defender's Agent.— P. Clerk. 

No. 69.— 7A« Earl ^Rothes and his ADMi2asTaAT(»- 

AT-LaW, tfl C09\j. Act. COUKTESS DoWAGEE of RoTBJtS, 

Provisions to Wives and Children* — The late 
George Lord Rothes held the estate of Rothes 
under a strict entail, which, after its prohi- 
bitory clauses, contains a declaration, that, 
^* notvoitkstanding the foresaid limitation and re- 
striction, it shafi be latoful to the said John Lord 
Leslie (the entailer's sonj^ and his foresaids, 
end remanent heirs of tailzie and provision^ above 
mentioned^ to provide their husbands, toives, bairns, 
and children, to com^yetent and convenient liforents, 
portions, and provisions, such as the satd estate 
may conveniently bear and allova, and as shall 
he agreed to by tvso of the nearest friends, — the 
one on the fathers side, and the other- on the 
mother's side, Sfc. ; and to grant wadsets, infefi' 
ments] bonds, and other securities requisite there* 
anent*' Besides this estate, the Earl had other 
ptoperty, both heritable and moveable, the for- 
mer m fee-simpit; but subject to burdens. His 



Lordship, in I811» in virtue of the powers con- 
ferred by the above clause, granted two bonds 
of provision— on« of L.l 2,400 to his tito daugh- 
ters by his second marriage, or the survivor of 
them — the other to his spouse, Countess Char, 
lotte, the present defender, for an annuity of 
L.I366, 13s. 4dM subject to a small deduction 
during the lifetime of two fbrmer Countesses 
dowagers. These bonds contained provisions 
rendering them burdens upon the Earl's unen- 
tailed, as well as his entailed estate, and upon all 
his heirs and successors whatsoever ; also an as- 
signation to the rents, maills, and duties of the 
said estates, in satisfaction of the said provisions ; 
and likewise contained a declaration, that the 
said provisions should be effectual against the 
entailed estate oTily, in so far as was consistent 
with the conditions ai tlie entail, and with the 
powers thereby vested in his Lordship. The 
Earl died in ISIT, survived by only one. of his 
daughters, (provided for in the bond,) named 
Elizabeth, and his spouse. Countess Charlotte, 
and the two Countesses dowagers above men* 
tioned. The two latter, however, died previous 
to 1821. The above bonds of provision were, 
not delivered until the ISarl's death \ and, subse- 
quently to the time they were executed, the 
Earl still further burdened his unentailed estate, . 
so as to render it scarcely available to the heir. 
After th^ Earl's death, in 1818, the late Coun- 
tess of Rothes /Earl George's daughter by a 
former marriage,^ and her husband brought two 
actions of reduction of the above bonds, which 
were intended to meet two actions of constitu- 
tion of maills and duties brought at the instance 
of the Countess Charlotte, and her daughter. 
Lady Elizabeth, for payment of (heir provision^ 
contained in the said bonds. The late Coun- 
tess died soon after raising the above actions of 
reduction, which were afterwards insisted in 
by the present pursuer, who succeeded her in 
the estate and titles in 1819.-^The whole four 
actions having come before Lord Ordinary, Al« 
loway, were conjoined. For the pursuer in the 
reduction, it was then maintained, That the 
bonds should be set aside, in respect that they 
were granted by Lord Rothes, without the con- 
sent required by the entail ; and that the provi- 
sions contained in them were not competent and 
convenient, nor such as the entailed estate could 
bear — The Lord Ordinary, after a full discus- 
sion of these pleas, pronounced (July 1820,) 
an interlocutor, " finding that the provisions 
called in question were granted with the consent 
of persons authorised by the entail, and that 
they seemed to have been fixed in a rational and 
proper mode, and therefore sustaining the de* 
fences in the actions of reduction : and in the 
process of maills and duties, decerning in term^ 
of the libel.** This interlocutor was recalled^ an(^ 
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altered by two successive judgments of the' 
First Divi&ion of the Court (February and June 
1821,) by which it was found, <• that the due 
consent of persons required by the entail, had 
not been rightly obtaided to these bonds ;'* and 
by another judgment (February 1824,) the 
Courtybun^ the defenders (Countess Charlotte 
and Lady Elizabeth, ) entitled to provisions com- 
petent and convenient, and such as the estate 
may conveniently allow, and sustained the bonds 
to that extent, to be payable proportionally out 
of the entailed and unentailed estates, accord- 
fBg to the rentals of the same. A remit was then 
made (December 1824,) to Lord Ordinary 
Eldin, to adjust the said rentals for 1810 and 
1816, and to report. A report, drawn up by 
Mr Ferrier, accountant, corresponding to this 
remit, was returned to the First Division, with 
objections by the parties ( Feb. 1826 ;) and in No« 
vember, cases were ordered upon the questions — 
Whether the competency and convenience of 
testamentary provisions to wives aud children 
is to be judged of according to the rents of the 
estate at the time the provisions were granted, 
or at the time of the granter's death? 2(/, 
Whether the accountant's report aa to the ad« 
justed rentals of 1810 and 1816 is well found* 
ed ?— and, Sd^ What shall be held to be com'* 
peteiit and convenient provisions in the present 
case? For the Earl of Rothes (pursuer,) it 
was argued, That the competency and conve* 
niency of the provisions to wives and children, in 
this case, ought to be judged by the state of 
rental at the time of the granter*s death— «U/, 
Because the deeds were undt;Hvcred and revo- 
cable until the granter's death, and were there- 
fore mortis causa deeds ; 2dy In respect that 
the unentailed estate, which was made liable for 
a proportion of the provisions, was constantly 
lessening in value, and, at the granter's death, 
could not contribute to the payment of the said 
provisions. Upon the second question, he main- 
tained, that the accountant had made only suit- 
able deductions in estimating the rental.-^ An- 
swered for the Countess Charlotte and Lady 
Elizabeth (defenders,) I'hat the competency and 
conveniency of bonds of provisions to wives and 
children is to be ascertained by the amount of 
the rental at the date of the said bonds : That 
this principle was recoe;ni8ed in the cases of 
Agnew, 1810, and Malcolm 1823, which were. 
cases of localities iu favour of widows. Wiih 
regard to the accountant's report as to the reo. 
tal« the defenders objected to the deductions 
made on account of the expenses incurred m rC" 
fairing and improving the estate^ and on account 
of bankrupt tenants^ salaries to factors, &c., also 
to the interest of the expenses on improvement 
of the estate, &c. 
The Lord Prwdeni obaervedi that it seemed 



clear the late Lord Hothes had stretched the 
rental to the utmost in the estimate of 1810 ; 
but, at the same time, there could be no doubt, 
if he had obeyed the conditions of the entail, 
and obtained the consent of the persons therein 
appointed to assist hini in assessing the provi- 
sions, that the Court would have been bound 
to give effect to the bonds. On the other hand, 
from not having complied with these conditions, 
if the bonds had been to third parties instead of 
to the defenders, they could not have been sus- 
tained to any extent, llie accountant has ^one 
too narrowly to work in many of his deductions. 
His Lordship thought the competency and con^ 
veniency of Che provisions to the wives and 
children must be determined here by the valuei 
of the rental at the granter's death. 

Lord Craigie entertained a different opinion 
with regard to the time at which the amount of 
provisions ought to be fixed. That period, be 
thought, must be in the lifetime of the granter. 
Thcgranter was bound, by the entail, to obtain the 
assistance and consent of two persons in assess- 
ing these provisions according to the value of 
the rental. How could tliat consent be obtained 
except in the lifetime of the grantor? Vihh 
regard to the accountant's report, he had, in his 
opinion, gone far beyond the mark in favour of 
the heir. 

Lord Gillies thought it had been a settled 
point in the law of Scotland, that the compe- 
tency and conveniency of mortis causa provisiona 
like the present could only be determined by the 
circumstances of the granter, at the time these 
provisions took effect. The cases of locality 
liferents cited by the defenders did not apply. 

The Court held, that the rental, at the time 
of the Earl's death, must be the one by which 
the competency and conveniencv of the provi« 
sions is to be estimated, and in tne circumstan- 
ces, allowed a provision of L.6000 to the daugh- 
ter. Lady Elizabeth, and an annuity of L.800 to 
the Countess — reserving to them any claims 
competent under their bonds against the rever- 
sion of the unentailed estate. 

Lords Ordinary, Alloway, Eldin, and Mcadbwhank.— 
Counsel for Pursuer — Jeffrej, Rutherford. For Defen- 
ders—Dean of Facoltf, Skene, Marshall. — 1 ait & 
Young, W.S. Pursuers' Agents.— Phio & Pitcairn, W.S. 
Defenders' Agents. — U. Clerk. 

INNER^ilOUSE.— SECOND DIVISION^ 
January 29> 1829. 

No. 70.— Sinclair o. SmcLAm. 
Feuriglti^ — ^The pursuer's father entered into a 
feu-contract with the late Daniel Campbell, Esq. 
of Shawfield, dated 18th September 1765, by 
which the former got a title to part of the lands 
of Bowmore, and became bound to pay L.2, lis. 
5d. of feu«duty. No sasioe followed on this 
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contract ; but the vassal entered into possession. 
Some years previous to 1794r» this vassal,' father 
of the pursuer, went to Ireland ; and after his 
death, his sony the nursuer, entered into a ver- 
bal arrangement with the defender, wherebj it 
was agreed, that the pursuer should go to reside 
with the defender t that the defender should 
disburse the sum necessary for erecting a dwel- 
ling-house on the property ; and that, in repay- 
ment of his advances and of the pursuer's board, 
the defender should, in the meantimfe, draw the 
rents, and obtain reimbursement, either by a 
conveyance of part of the feu, or by an heri- 
table securitv over it. The pursuer was served 
and retouredi as nearest and lawful heir of his 
father on the 5th of April 1B26. The defender 
obtained possession of the feu-contract, uplifted 
the rents, and erected some buildings on the 
feu. The pursuer ceased to reside with the de* 
fender, but gave him no authority to continue 
possession- The defender having failed to give 
an account of his intromissions^ an action of de^ 
clarator, count, reckoning and payment, exhi- 
bition and delivery was brought, m which the 
Lord Ordinary found, 21st June 1827» 

«< That the ptinuer, as heir served and retonred to bit 
father, the deceased John Sinclair, has right to the feu 
eDntract, granted by the deceased Daniel Campbell of 
Shawfield, to the said John Sinclair, and that the defen- 
der has shewn no title whatever to the subject contained 
in the said feu contract: Therefore, decerns in the de- 
chratory conclusions of the libel. Finds that, in the 
circumstances of this case, the defender is entitled to 
remuneration for the sums usefully expended in meliorat- 
ing the subject, and to repayment of the feu-duties paid 
by him to Shawfield, deducting such a sum as shall be 
thought reasonable, by way of rent, for^e subject, dur- 
ing the period of bis possession, and appoints the defender 
to give in a state of the claims he hss against the pursuer, 
b terms of this interlocutor." 

This order for production of a state of ac- 
counts by the defender was renewed i5th No- 
vember 1827 ; but it never was complied with. 
A separate action of accounting was, however, 
raised against the defender ; ana the Lord Ordi- 
nary* 15th December 18279 of new, decerned 
in terms of the declaratory conclusions of the 
libel. A reclaiming note having been presented 
for the defender against this last iute.rlocutory 
the Court unanimously adhered. 

Lord Ordinary, Medwyn.— Counsel for the Pursuer, 
W. Bell.— For the Defender, D. M'NeiU.— James Mai- 
C6lm and Andrew Clason, W.S., Agents.— Mr Fergus- 
son, Clerk. 

No. 71.— RoisaTSON v. Scoullxe & BaowKLSB. 

Damages.'^ A, pursuer brought an action before 
an Inferior Court concluding for interdict and 
damages. He was ordered to condescend upon 
his claim of damage ; and, in the course of his 
pleadingSi he claimed nothing but a special sum 
of L34«l, and expenses. lie judicially passed 
from the question of interdict. The case was 



brought by advocation to the Court of Sessioit, 
when the pursuer attempted to revive his origi- 
nal claim for damages generaUy. But the Lord 
Ordinary held that he was barred fi om so doing, 
in consequence of having passed from such claini 
in the Inferior Court. The pursuer reclaimed to^ 
the Second Division, when their Lordships ad- 
hered. A special interlocutor was pronounced 
accordingly. 

Lord Ordinary, Cringlelie.— Counsel for (be Pursuer— s 
Cockburn and Marshall — For Defender — Solicitor Ge- 
neral, Jameson, and A. At*NieU.— John Court, S.S.C^ 
aiid Wotherspoon and Mack, \¥.S.AgenU.— Mr Thomson/ 
Clerk. 



OVTER'^HOtlSE.—Jattudry 29, 1829. 
No. 72. 
A pursuer having enrolled his cause in the re- 
gulation roll, to obtain decree, in respect of no 
defences being lodged, the defender appeared, 
and represented, that, in consequence of tlie pro* 
cess having, by mistake, been borrowed by per- 
sons not parties to the present action, he had 
been pevented from lodging them in due time ; 
but that they were now prepared, and could 
be lodged quam primum. In these circumstances, 
the Lord Ordinary ordered the case back to the 
Ordinary Action Roil. 

Lord Ordinary, Corehouse.— ^c^ Graham Bell.— •- 
jtU' Whigham. 

No. 73. — M'DONALD V, Matresok. 

Expenf^e ofDVatory Defence to a Vague Sun^ 
rrtons* — ^The defender having objected to the pur*' 
suer's summons as being too vague, the pursuer 
was allowed to amend his libel, and tlie defender 
to see that amendment, and to amend his de« 
fences ; the defender was, at same time, found 
entitled to the expenses occasioned by the incor- 
rect form of the summons. These expenses 
having been reported on by the creditor, the 
pursuer objected to the report, — Ist^ Because 
It allowed the expense of the amended defences ; 
*-«nd, 2d, Because the amount sustained by 
the auditor (L.16 odds) was, in every point of 
view, too much for merely amending a defence, 
and ought to be modified. 

The Lord Ordinary considered, that the de- 
fender was only entitled to such expenses as 
were applicable to the informal and useless pro- 
cedure, and, therefore, not to the expense of the 
amended defences, but made avizandum, with a 
view to consider the other objection. 

Lord Ordinary, Corehouse. — Act. Marsh aU.— if /r. 
Shaw. 



1NNER.H0USE— FIRST DlVibiON. 
January 31, 1829. 

No. 74.— Ferries, Pet. v. Mubie, Betpond. 
Jet 48, Geo. III. cap. 151.— Mudie, the re- 
spondent, purchased (1812) the estate of Dick- 



Digitized by 



Google 



Ko. s.:i 



SCOTTISH JURIST. 



47 



montUw from the trustees ef Mr Lyell of 
Kinneff. A regular minute of sale was drawn 
out, in which the said trustees granted to the 
respondent warrandice of the ^' temds of both the 
sunny and shadow halves of said lands of Dick 
monUatOy both parsonage and ticarage, which were 
never known to be separated Jrom the stock*** In 
consequence of the death of two of the said 
trustees, Ferrier (petitioner) was elected a trus- 
tee, and discoverea^ that it was ultra vires of the 
trustees to convey, in the minute of sale, the 
teinds of the shadow half of the said lands." Be- 
fore this question was settled, the trustees (in- 
cluding the petitioner, ) charged the respondent, 
upon the said minute, to pay the whole price of 
the estate. This charge was suspended, and 
in the suspension, Lord Ordinary, Uillies» by 
two interlocutors (May 1816| and Jan. 1817,} 
found, inter alia^ 

** That in respect the teindt are erpready eonvyed bg the 
minute qf taUt at never teparated from the Hoek^ the char^ 
gert are bound in warrandice there^." 

This finding was allowed to become final, and 
was overlooked by the petitioner in an appeal, 
upon other branches of the same cause, to 
the House of Lords. More than twelve years 
afler these interlocutors were pronounced, and 
more than five afler the judgment of the House 
of Lords, the petitioner wished to reclaim 
against these interlocutors,—!^. By virtue of 
the above statute of Geo. III., allowing inter- 
locutors of Lords Ordinary become final per 
incurianty to be brought under review at any 
time before extract ; and, 9d, On account of res 
noviter veniens, in respect it had been subse- 

Suently found by Lord Ordinary Eldin (1824,) 
3at the respondent did not acquire by the 
minute of sale by which Mr LyelFs trustees 
conve3'ed to him the lands of Dickmontlaw, a 
nunfuant antea separata right in the teinds of 
the shadow half of the said lands. 

For the respondents it was maintained. That 
this was not a case of incuria contemplated 
by the above statute, as the attention of the 
petitioner had been called to the interlocu- 
tors on many subsequent occasions ; and parti • 
cularly in the case for the respondent in the 
House of Lords ; — and, 2d, That the petitioner 
was barred from using the plea of res noviter 
veniensy which was, in fact, objecting to a 
clause in the above minute,-^which minute, the 
petitioner had wholly admitted and homologated 
by charging the respondent upon it. 

The Court acquiesced in the respondent's 
f lews, and refused the petition with expenses. 

Lord Gilliei, Ordinarv.— ^ef. R. Bell—if/^. Keay. 
Petitioner's ARent, Robert Booff, S.S.C.. Respon. 
dent's Agents, Fotbtringbam and Lindsay.— H. ClerL 

Na 7&.— Ctfsito Bonorum Campbell t. His CasDiroas. 

Superannuation Pension-'^The pursuer in this 

•ue had been previously rofusod the benefit of 



the cessiof in consequence of his declining lo 
appropriate part of a pension of L. 75 per 
annum to the^ liquidation^ of his debts, the 
Court holding, that, although they could not 
oblige him to give up any part of the said 
pension to his creditors, they were stilPentitled 
to refuse him the benefit of the eessio until he 
chose to give up some part of it. A second 
application of this date (( January SI) was re- 
fused upon similar grounds. 

Jet. Graham BelL—ilft. J. Hamilton & Clsrk. 



INNER HOUSE.— SECOND DiVISiONT" 

January 31, 1829. 
Mo. 70. — Ross V. CBEorroBs; 
Cessio. — The pursuer granted disposition ow- 
nium bonorum, conveying all his rights generally 
to his creditors. Certain opposing creditors 
stated, by their Counsel, that they had under- 
stood that a right of reversion belonging to the 
pursuer was to have been specially conveyed by 
the disposition ; but that, if the Court thought 
that this right, though not specially mentioned 
in the conveyance, was carried by the general 
conveyance of all the pursuer s rights, it would 
be unnecessary to make farther opposition. 
The Court, holding the right in question to be 
carried by the general clause, granted the eessio. 
They» at| sametirae, refused to dispense with 
the minutcbook, which they said was never 
done. 
Counsel for Pursuer, Ivory— For Creditors, G. Moir. 



OUTER-HOUSE, Januari^ 31. 

No. 77...SK1NNEB O. WiLSOKS. 

Judicial Reference to Auditor. — ^n action 
was brought for payment of an agent's account. 
The defender appeared by his Counsel, when 
the action was called in the Printed Roll, and 
stated, that he meant to dispute — 1st, His gene- 
ral liability for certain parts of the claim ;^ 
and, 2(%, The justice of the several charges*; 
but that both parties were willing to vest the 
auditor with power to judge of the account al« 
together. 

The Lord Ordinary/, on the ground that this 
was of the nature of a judicial reference, refused 
to remit witliout a minute from the parties in 
the usual form, referring tbeir case accordingly. 

Lord Ordinary, Corehouse. — Jet. Baird* — Alt. P. Ro- 
bertson. — J. R Skinner, W.S., Pursuer's Agent.-— J. A. 
Robertson, Defender's Agent 



JURY COURT, 



January 29, 1829. 
No. 78i— RoDGsas v. HAavn. 
Verdict^Final^Vit pursuer brought an «€- 
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tfon, calling on the defender to remove an ob- 
8truction» which he had made to a road on the 
ground that it was a public road. The pur- 
suer obtained a verdict finding on the general 
issue, that the road was public. The Court 
of Session, in applying the verdict, ordained 
the defenders to remove the obstruction, 
and allowed an interim decree to that effect 
to be immediately extracted ; at the same 
time, they found the pursuer entitled to ex- 
penses, A motion was now made for the ex- 
penses incurred by the pursuer in this Court, 
which was resisted as premature, on the 
ground that, by the 42d clause of the Act 
of Sederunt, it was not competent to make 
the motion, till a Jinal judgment was pro- 
nounced, applying the verdict ; and that the 
Court of Session, having, since the date of 
the interlocutor above referred to, appointed 
surveyors to inspect and report on the road, 
with a view to ascertain its precise line and 
boundaries, (which was not denied,) there was 
as yet no Jinal judgment^ — as that ins{>ection had 
not yet been reported. 

The Court decided, that the verdict obtained 
by the pursuer, on the general issue, had been 
finally applied, and, therefore, repelled the ob- 
jection. 

jict, Je&ey.— -^/^. Cockboni. 



ee 



COURT OF JUSTICIARY. 



January 26, 1829. 
No. 7&.— WiLUAU Ha&'e, Advo. V. W11.9OK8, BnporuU 

From want of room, we delay giving a report 
of this at length until judgment shall be pro- 
nounced. We consider it right, however, to put 
our readers in possession oi the point which 
occurred in it. 

Hare r20th January,) presented a petition 
to the Sheriff, setting forth that he had been 
apprehended under a warrant of the Sheriff- 
substitute (ICth November 1828,) on the ap- 
plication of the Procurator-Fiscal of the County, 
and committed to jail on a charge of murder — 
that he was examined in relation to various acts 
of murder, alleged or suspected to have been com- 
mitted by William Burke and other persons^ in the 
course of which, he was assured bv the Pub- 
lic Prosecutor, that if he made a full disclosure 
of all he knew relative to the murders which 
formed the subiect of inquiry, no criminal 
proceedings would be instituted against himself; 
—that he, trusting to this assurance, gave a full 
disclosure as to the murders with regard to 
which he was examined, and among others, that 
of a person described as ' James Wilson,' or 
* Daft Jamie ;' — that, in consequence of the in- 
formation thus given, William Burke was in- 



dicted to stand trial, on a libel containing three 
charges of murder, as to all of which he (Hare) 
had been precognosced. One of these charges 
was for the alleged murder of ' Daft Jamie/ He 
(Hare) was included in the list of witnesses an- 
nexed to this indictment, and cited to attend as 
a witness for the prosecution, in relation to all 
the charges therein contained ;— that the libel 
was found relevant ; and the Public Prosecutor 
having proceecled to lead evidence as to one of 
the charges, he (Hare) was examined as a wit. 
ness, and gave evidence, relying upon the assur- 
ance of personal security promised him by the 
Public Prosecutor, in regard to any concern be 
may have had in any of the murders charged in 
the indictment ; — that, notwithstanding this as- 
surance of indemnity to the advocator, proceed.^ 
ings have been instituted at the instance of the 
mother and sister of the said James Wilson, or 
' Daft Jamie,' under which proceedings the ad« 
vocator had been examined before the Sheriff, 
as a party accused of his alleged murder. The 
petition prayed the Sheriff to recal the warrant 
upon which he was committed, and to grant 
warrant for his liberation, and also to put a stop 
to the precognition of witnesses, which was then 
in the course of being led ; and chat the same, 
so fur as it had already proceeded, should be de- 
livered to the Clerk of Court. 

After Counsel had been very fully heard, the 
Sheriff refused the petition, — 

•* Edinburgh 21 j^ Jan. 1829.->-The Sheriff having re- 
tuned the consideration of the petition for U Uliam Hare, 
and having: heard Counsel for William Hare and the res- 
pondents, Janet Wilson, senior and junior : In respect 
that there is do decision, finding that the right of the pri- 
vate party to prosecute, is barred by any guarantee or pro- 
mise of indemnity given by the Public Prosecutor, Refuses 
the desire of the petition; but in respect of the novelty 
of the case, auperaedes iurther proceedings in the precag- 
nUion hefore the Sheriff'^ at the instance of the respondents, 
till Frichiy night, at seven o'clock, in order that William 
Hare may have an opportunity of applying to the Court 
of Justiciary.** 

A bill of advocation, suspension and libera, 
tion, having (29d January) been presented, the 
point occurred — ^Whether the compact entered 
into, and the immunity promised by the Public 
Prosecutor, was a bar to any proceedings at the 
instance of the private party, against the advo- 
cator, in relation to any one of the murders 
contained in the indictment against Burke. The 
Court ordered informations to be lodged by the 
3 1 St January, and the case to be advised on 2d 
February. A full report shall be given of the 
opinions of the Judges in our next number. 

Counsel for the Advocator— -D. M'Neill, H. Bruce. 
—^For Respondents— Jeffrey, T^ H. Miller, Sandford. 
—J. M'Cracken and George Monro, Agents. 

SDUTBOaOR : 
PriDled ana VdUkhsd by M. Mfonusit, Uw Priatv. 
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COURT OF SESSION. 

INNER-HOUSE. 
FIRST DIVISION.— FeSrttflry 3, 1829. 

No. SO.'^The Eael o^Rotheb and his ASMiKlSTRAToa- 
in-Law, in Cot^. Act, Countess Dowager tf Rothes, 
&c. 

Counsel appeared oh both sides, for the pur- 
pose of ascertaining if the judgment formerly 
pronounced ( Vide ante, No. 69, J in this case, 
Wa*s intended to have a retrospective as well as 
ude/uluro application. The Court held, that 
their judgment did not refer to bygones. 

No. 81.— Eadie, Petitioner^ ». How, ne^tondeni. 

Cautioner not relieved by Omissions on the part 
of Commissioners of Bankruptcy* — M'Luckie, 
plastei^r in Glasgow, having been sequestrated 
in 1806, M'Kendrick was elected trustee on his 
estate. Upon M<Kendrick's resignation in 1812, 
A. Baird was elected trustee, and acted until 
1821, when he also was renloved. J. Watson, 
accountant in Glasgow, was then chosen trustee, 
and How (respondent) was accepted as his cau- 
tioner fbr L.1000. Watson received from the 
preceding trustee (Baird) L.160; and he after- 
wards sold heritable subjects amounting to 
L.800, both belonging to the bankrupt estate. 
In consequence of his failing to consign these 
proceeds, Watson was removed, (1825,) and 
Eadie was elected in his place, who immediate- 
ly applied to the Court to have the L.IOOO 
(which had been previously consigned by How, 
on his cautionary obh'gation,) transferred to his 
(the petitioner's) account. How resisted this 
application, and maintained, that he was dis* 
charged from hjs cautionai^ obligation, on the 
following grounds — Ist^ That the commission- 
era aqd creditors had totally neglected their du- 
ties under the stotute, and had failed to use the 
checks and remedies against maladministration 
on the ^art of the trustee, provided by the 
Bankrupt Act. The creditors and remanent 
comtnlssioncrs had not timeously called meet- 
ings for re-election of commissidners after the 
resignation or death of prior commissioners. 
The commissioners did not hold the necessary 



meetings for examining the acts of the trustee—* 
did not call for periodical states or valuations 
of the estate— did not get these states inserted 
in the sederunt-book — did not appoint the monies 
to be consigned in a Bank, nor did they open 
and audit a Bank account in the name of the 
sequestrated estate. Qd, That the tvtro sums foi: 
which Watson was said to be liable, viz. L.160 
and L.800, Could not be claimed from the re- 
spondent, as the creditors and commissioners 
had neglected to direct the trustee to consign 
these sums, after he had expressly acknowledge^ 
ed and reported that he had received them. The 
respondent further founded upon the case of 
Duncan «. Porterfield (Dec. 1826.) 

For the petitiorfer it was answered, Tliat the 
trustee (Watson) had at first been active and 
faithful, — that the commissioners had held eight 
meetings, and regularly entered their proceed- 
ings in the sederunt-book during the years 1822 
and 1823, — that the trustee reported (November 
1823) that he had recovered L.160, and had 
sold the heritable subjects for L.800, — that sub- 
sequently, he (the trustee) had grossly violated 
his duties — ^had made no entries in thesederunt* 
book-^had neglected to cull meetings for ap- 
pointing new commissioners — had received 
L.800, the proceeds of the heritable subjects^ 
but had neither reported the receipt of it to 
the commissioners, nor consigned the same in 
any Bank — that he had concealed and denied 
his intromissions, and had made false entries in 
the sederunt-book as to the proceeds of the he* 
ritable subjects, 

The Lord President considered it to be a 
fixed point, since the Case of M'Kenzie and 
Grieve, that the creditors were bound to act a 
strictly bonajide part wiih regard to the cau- 
tioner ; but that there had here been the gross- 
es^ negligence on the side of the creditors and 
commissioners. 

Lord Balgray thought this the most unlucky 
sequestration he had ever met with. The trus- 
tee had done every thing in his power to con« 
ceal the funds, and to keep the creditors and 
the commissioners in the dark. He had there- 
by been guilty of an improper act, for which his 
Cautioner was liable. The creditors had not, in 
his Lordship's opinion, forfeited their claims 
against the cautioner by their omissions. 
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Lord Gillies thought it would be unreasonable 
to expect that degree of vigilance from the cre- 
ditors for which the cautioner here contended. 
On many occasions they resided at a distance 
from the residence of the trustee, and could 
not possibly controul him. There certainly was 
great nej?ligence here — but not sufficient to dis- 
charge the cautioner. 

Lord Craigie concurred ; and the Court ac- 
cordingly found, that the cautioner was not li- 
berated in this case by the omissions of the 
commissioners. 

Aa, Cunningham.—^//. Desn of faculty, G. G. 
Bell, McNeill.— -Greig and Morton, Petitioner's Agents, . 
— Walter Uorsburgb, Respondent's Agent^H. Clerk. 

No. 82. — Phillip's Trustef.s v, Clegho&n, &c. Re* 
tpondents. 

Expenses in discussing claims in a Multiple- 
ppinding.-^^Mr Bell (respondent) as superior of 
several feus at Newington, granted, 1819» some 
of them to Cleghorn, a builder in Edinburgh. 
He also advanced sums of money to enable 
Cleghom to build upon the said feus, and pro* 
mised him a feu-disposition whenever these 
sums were repaid', rhiilips entered into an 
agreement with Cleghorn for one of the houses 
erecting upon these feus, upon the understand* 
ing that the former was to «pay certain sums as 
the house advanced ; and, on its being com- 
pleted, and the price paid, to obtain through 
Cleghorny a .feu-disposition from the superior 
(Bein. During the ercctioni Phillips altered 
the plan of th^ house, and incurred some extra 
expenses, — and having died in 1820, the respon« 
dents (trustees appointed for the children) pro* 
ceeded to finish the house according to the origi* 
nal bargain, and it was finished in 1821. At this 
time, Phillip's trustees had still a balance of the 
price to pay to Cleghorn, while Cleghorn was 
considerably indebted to Bell, and to other cre- 
ditors. These latter arrested, in the hands of 
the trustees, the sum due to Cleghorn ; and Mr 
Bell refused to grant the feu- disposition until 
the trustees paid to him what they owed 
Cleghorn, in liquidation of Cleghorn's debt to 
him. Upon this, the parties raised mutual ac- 
tions, — the trustees an action of multiplepoind* 
ing, and Bell, an action of declarator and re- 
moving, — ^which were conjoined. Both parties 
succeeded partially in their actions. The trus- 
tees succeeded in reducing Cleghorn's claim 
upwards of L.50, and in obliging Bell to limit 
his declaratory conclusions. In the multiple- 
poinding, L.129 of expenses was incurred by 
the trustees in discussing these claims of Cleg- 
horn and Bel). The trustees contended, that 
this sum should be deducted from the fund in 
medio. This was opposed by the claimants and 
Lord Ordinary, Me^dowbank, (1828) pro- 



nounced an interlocutor, finding the raisers of 
the multiplepoinding entitled to deduction from 
the fund in medio^ of the expenses of raising 
and bringing the action into Court, but finding 
no other expenses due to either party. Against 
this the trustees reclaimed, and contended, That 
the. wjiole expenses in the multiplepoindiiig 
were indispensably incurred, — the greater part in 
cutting down overcharges by the claimants, and. 
in opposing Bell's action of declarator, which 
action was itself unnecessary, seeing that all its 
purposes might have been accomplished in the 
multiplepoindragr 

Lord Balgray considered this a case in which 
there had been a great deal of unnecessary liti- 
gation. The declarator was an unnecessary ac- 
tion on the part of Mr Bell. The trustees had 
succeeded in mgst of their points, and had in- 
creased the fund in medio, by cutting dowp 
some material overcharges. They had, however^ 
failed on other points. He therefore thought it 
best, in such a case, to remit to the Auditor to 
report as to the necessary and profitable expen- 
diture in the multiplepoinding, and to find the 
raisers entitled to that only. 

Lord Craigie had a strong inclination to ad- 
here in this case, but had no objection to remit 
to the Auditor. He, at the same time, thought 
the action of declarator necessary ;— ^and, ia 
framing the conclusions of such actions, a cer* 
tain latitude must be allowed. 

The Lord President thought the declarator 
here was necessary. It was prior to the multi- 
plepoindiogy and the superior had a right to. 
force the vassal to take a title firom him. 

The Court recalled the Lord Ordinary's inter- 
locutor—allowed to the raisers L.40 of modi- 
fied expenses in the multiplepoinding, and re>- 
mitted quoad ultra. 

Lord Ordinary, Meadowbank.^-^cf. SoIicitor^Menl,. 
Vimr,-^Ak, J. A. Murrav, R. BelL— J. Msr{in, Agept 
for Phillip's TiusteeB.<^W. Bell, Respondent's Ag»at.<r* 
H. Clerk. 



Februarys, 1829. 

Ko. 83. — Taylor & Sons. 

Company Debt, — In this case, the Court inti- 
mated, that the party found liable io a sum of 
money to a company, one of the partners of 
which had died during the suit, was entitled, be- 
fore payment, to demand a discharge from the 
representatives of the deceased. 

Act. Wood,— ^(r. Hopkirk M<C«lhim & DslgKesbj. 

W.S. Pursuers* Agent8.-«A. Douglas, W;& Defendsc^s 
Agent.— S. Clerk. 

No. 84.— Brown v. Mrs Graham^ 
Married lVoman'--Liability ; of Stante Matrix 
monio for a LaiO'Agenfs ^ccokti^— -John Ewen, 
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(he de&dd«r'f Ikther, died (1821,) afler hav- 
ing conveyed the greater part of his properljjr, 
bdth heritable and moveable, to found an nospi. 
tal at Montrose. The settlement was reducible 
both ex capite Udu and as executed infraudem 
of the defender's mother's marriage contract, — 
At the time of Ewens death, and for many years 
previous, the defender's' husband lived in Ame- 
rica separate, though not judiciallu, from his wife? 
who resided in Scotland. In November 182h 
the defender's son and brother-in-law commen* 
ced a correspondence with the pursuer about 
instituting a reduction of the above settlement, 
which was immediately thereafter raised. In Au- 
gust 1822, the defender began a correspondence 
i^ith the pursuer, directly approving of what he 
had done, and urging him to proceed with the 
action. After the action was raised, the pursuer, 
with the defender's consent, was appointed her 
curator ad litem; and he obtained, in 1822, 
a power of attorney from thc'defender*s husband 
in America. The action went on, and was sue* 
cessful in the Court of Session ; but an appeal 
tras taken by Ewen*s trustees to the House of 
Lords, who altered the judgment of the Court of 
Session, «nd remitted. During the appeal, the 
defender's husband returned from America 
(ISSI*) and took a superintendence of the pro- 
ceedings himself. By the second judgment of 
the Conrt of Session* the settlement was redu- 
ced in favour of the defender, quoad the heritage ; 
but sustained as to the moveables. The latter 

?art of this judgment is at present under appeal, 
o recover the expense of these multiplied pro- 
ceedings, the pursuer brought the present ac- 
tion^ conehKling against the defender and her 
husband, for payment of L.952, 5s. 5^d. The 
husband allowed decree to go out against him ; 
but the wife lodged defences, and maintained, 
l«f, That the action was collusively brought by 
the pursuer and the defender's husband, to de- 
prive her of her heritable succession ; ^d^ That 
she being a married woman, and the expensed 
sued for incurred hi an action fbt her husband's 
belroof, the debt was his, and could not found any 
claim against her ; Sd^ That in the only part of 
the action which affected her rights, viz. the he- 
ritable succession, little or no expense hafd been 
incurred-A-and that the question as to the move- 
ables was beneficial to her husband alone ; 4f A, 
Thai she had not personally employed the pur. 
Slier. 

TheLordOrdinati/^iefore whom the case came, 
reported it to the First Division, who ordered 
eases ; upon advising which to-day, it was main- 
tained for ihepurmer, that the cause must be de- 
cided in the same way as if the curator ad litem 
had not been the agent, but had made disburse- 
ments to the agent. The curator in that case 
would have been entitled to his disbursements. 



The wife must be considered as her husband*8^ 
mandatory ; and m that view, like pther manda- 
tories, she musa be personally bound. The most 
important preliminary question was— Whether 
the Court recognised the validity of the wife*s in-, 
stance, in allowing the reduction to proceed ? If 
they did so, they must, at the same time, have 
recognised her interest, and her liability in the 
proceedings. For the defender it was urged» 
that there was here no judicial separation. The 
substantial benefit of the action must accrue to 
the husband. The pursuer did not trust to the 
wife's liability— ^for he got also a power of attor« 
ney from the husband. And even if the wife 
had been responsible, in her husband's absence,* 
the debt became his as soon as he returned ana 
took the management of the actioiY. 

Lord Gillies had entered the Court strongly 
prejudiced against the action : but he had lis- 
tened to arguments to day to shake his impres- 
sion; and although he did not -yet think the 
other way, he wished some time to reconsider a 
question of so much importance. One difficulty 
occurred to him, was, that suppose the husband 
had returned, and disapproved of the action, 
could he, in that case, be subjected in the ex. 
penses ? and if he could not, had the agent no 
recourse against the wife who had empIoyed*him ?^ 

The Lord President observed, that in the case 
of a curator appointed bylaw, he represents and 
binds the husband in his absence; but whenever the 
husband returns, the curatory ceases. And even 
if the husband should not approve of the proceed- 
ings which had been instituted in his absence, 
he would be liable, because the law holds that' 
besought to have been at home, and to have 
objected tempestive^ — more particularly in mat. 
ters which do not admit of delay. 

Lord Balgray also wished to reconsider the 
prhiciples upon which this case must be decided. 

Lord Craifrie thought that the difficulty stated 
by Lord Gillies, in case of the husband disap- 
proving of what had been done in his absence, 
could be removed by the wife's brii^ing a pro- 
cess of separation. 

The Court continued thd'case to be readvised. 

Act, Keay, Keir.— >^/^ Skene, Moir. — J. Brown, Puru 
tiker*8 Agent. — C. Gordon, Dcfendei's Agent — H.- 
Clerk. 

f)o. 8&-^Janet Gowans or Keith, v. PsTEa Kbith^ 
HEft Husband. 

Curator ad Litems — This was afn action of' 
aliment, ,at the instance of a wife against her 
husband. The Court observed, that no curator 
ad liteM hod been appointed, and they must, 
therefore, delay the case until that was done. 

yfrt. BoswelL— ^//. Wood.— John Young, S.S.C. 
PftitJoner'« Affcnt. — Hugh Wfttson, W.S. Defender** 
ALcnt.— P, Clerk- 
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Ko. 86.— Andrew Dick, v. Thomab M'Ilwhav, and 
Otuers. 

Minority — Decree of Irritancy. — J. Dick, the 
pursuer's father, purchased (1799) a piece of 
ground from Walter Armour and Robert Tassie, 
for L.501f, 15s. 6d , payable by instalnoents. — 
Dick paid L.lOO to account of the purchase, en- 
tered into possession, expended a considerable 
sum in improvements, and died ii> October 1 799, 
leaving his children in pupillarity. Afler Mr 
Dick's death, no more of the purchase money 
was paid, but several sunis as int^^rcst. Armour 
and Tassie came afterwards to Be represented by 
the late Robert Hill, W.S., whose representatives 
were defenders in (his action. In 1805, while tlie 
pursuer, still a pupil, was in full possession of 
the above subject in right of his father, Mr 
Hill rai«ed an action of declarator of irritancy 
against him, his mother, and the younger chil- 
dren, concluding to have the contract oft sale in 
favour of the pursuer's father declared null and 
void in respect of the non-ptiymentof the instal- 
ments, and to allow the raiser of the action to 
enter into possession of the subjects. The pur. 
suer was not regularly sisted in this iaction, nor 
although a pupil, was there a curator ad litem 
appointed to him : Decree of irritancy was pro- 
nounced 1805. During these proceedings, An- 
derson and Galloway (also defenders) obtained 
a decree in absence against the pursuer, in pre- 
cisely the same circumstances, for a debt of 
L.80,— on which, in like manner, they adjudged 
the above subject, in absence^ in 1804. By these 
decrees, the pursuer was ousted from the pro- 
perty; and the defenders, Hili> Anderson, and 
Galloway, took possession, and afterwards dis- 
poned the subject at a public sale to M'llwham 
(the other defender.) Of these decrees, the 
pursuer brought a reduction and declarator, 
which was met by a counter- declarator, at the 
instance of M' II wham, to have the property 
purged of all burdens and incumbrances. 

The Lord Ordinary (1827) found, in Dick's 
action of reduction, <' That the pursuer was en- 
titled to be reponed against the decree of irri- 
tancy, pronounced against him when a pupil, 
without tutors, and without a curator ad litem ; 
that the decree must be held to have been in ab< 
aence ; and that it was injurious to the pursuer ;"— 
he also found, that the pursuer ought not to be 
reponed against the decree of adjudication, at 
the instance of Galloway and Anderson, al* 
thougti pronounced in the same circumstances 
as the other decree, as the pursuer was not 
thereby injured, but was entitled to enter into 
a count and reckoning with the parties, in 
1828, the Coin-t recalled this interlocutor, and 
found tli^ pursuer, Andrew Dick, entitled to be 
reponed against the decree of irritancy, in the 
same wny as if the tame bad been #jr facie a 



decreet in absence; and that all the parties 
should be restored to the slate in which they 
stood at the time the decreet was pronounced. 

In «ipplying this judgment, the Lord Ordinary, 
Newton, ordered cases on the whole cause, and 
made avizandum to the I^irst Divisfon. 

On advising to-day, it was maintained for tfie 
defendei-s, that at the time of the decreet of 
irritancy, no valid title had passed to the seller. 
The pupil had no funds to implement the con* 
tract of sale, and thaf Hill, the pursuer, in the 
declarator of irritancy, had allowed five years to 
elapse without exacting payment. MUlwham 
was a bona fide purchaser at a public sale, and 
had a right to presume that he was a safe pur- 
chaser under the two decreets. 

Lord Bafgrai/ held, that M*llwham was not 
in a better situation than a perron buying 
ofi a wrong title. As to the pupil not being 
able to pay up the instalments, the Court was 
not entitled to assune that. How can it be 
known, if a tutor ad litem had been called, that 
he would not have bestirred himself to pay up 
the arrears ? 

Lord Craigie coticurred in the declarator of 
irritancy. The executors of the pursuer's father 
should have been called, to give them an oppor- 
tunity of retaining the property. In the subse- 
quent purchase by M^Ilwham, there was no 
warratidice, which just implied, that he must 
take his chance. The decree must be set aside, 
and an accounting entered into. 

Lord Gillies agreed as to rcponing against the 
decree. If it had been proved by judicial pro- 
ceedings that the pupil could not pay up the* 
instalments of the price, the case would have 
been very different ; but there is no such proof» 
and we cannot, in hoc statu, take it into conside- 
ration, whether he could pay or not. 

Lord President concurred, and the Court 
sustained the reasons of reduction — ordained 
the parties to enter into a count and reckoning,- 
— reserving the question of expenses. 

Lord Ordinary, Newton.— ^c/. Jeffrey, Ivory.— ^//. 
Solicitor. General, Ciinningbftme, Wood, M*Neill.— Camp« 
bell and M*DowbI1, Agents for A. Dick.— R. and A. 
Kennedy, Agents for M<II wham.— Hunter, Camplieil, and 
CathcHrr, AgenU for Hill's Representatives. — VVother^ 
spoon and Mnck, Agents for Galloway and Anderson.— 
S. and P. Clerks. 

February 6, 1829. 

No. BlJ.'^jidm. Watt v. Glen. 

Safe— De/ivery. — Watt brought an action 
against Glen before the Magistrates of Paisley, 
for the price of some wheat purchased from the 
pursuer. The defender resisted payment upon 
the ground, that the wheat furnished was not 
of the same quality as the sample upon which he 
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made the purdiaf^e. The Magistrates pronoun- 
red (1827,) an interlocutor assorlzieing the de- 
fender, wliich being advocated, Lord Ordinary, 
.Corehouse, pronounced (1828,) an interlucutpr, 
Jinding it proved, 

That the wheat was sold by sample ; that the bulk 
was inferior to the sample, and that the defender objec- 
ted to it the day it wns delivered at Hawkhead Mill, (the 
place appointed for delivery) .• also finding it proved and 
admitted, that the defender reiiised to give back the wheat, 
some days after, when required by the pursuer to ^ive up 
the bor^in; apd, therefore, remitting to the Mpgifitrates 
.to assoilzie the defender, and .finding expenses due to 
neither purty. 

Xhi^ interh)cutor was accompanied with a 
Jiote by his ]Lordship, intimating that the do- 
fender was not free from blame, and that it was 
his duty to return the wheat when required by 
the pursuer. Against this judgment, Watt re- 
claimed, contending, that since he had proved 
delivery of the wheat, bath In the defender's 
pwn sackSf and at the. place appointed by him, 
— and as the defender refused to return the 
wheat, and said that he would adhere to his 
bargain, he was entitled to have the cause ad« 
yocated, and a decerniture in terms of his libel. 

The defender denied due delivery of the 
wheat, but admitted that he had refused to de- 
liver it up when required by the pursuer. 

Lord Balgray thought the only question here 
was regarding the delivery, — and he thought 
it clear there was delivery. The wheat was re- 
;C^ved at ^he mill appointed by the purchaser ; 
And if that mill had been burned, would hot the 
loss of the wheat have fallen upon the pur- 
jchaser? The bu!k was evidently worse than the 
aamplCf but then the seller offered to t&kc back 
the whole ; and although the buyer at first ob< 
jccted to the quality, he afterwards said he 
.would adhere to his bargain. If a person re- 
ceives goods of an inferior quality to what he 
purchased, he is bound to inform the merchant 
instantly of the fact, and that he holds them for 
his the (merchant's) behoof. The interlocutor 
must be recalled. 

Thq Court concurred, and therefore recalled 
the interlocutor — advocated the cause, — ^and re- 
mitted to the Lord Ordinary to proceed further 
in the cause, reserving the defender's claim of 
damage. 

Lord Urdinnry, Corehouse. — Act, Cunninghame.— . 
Jilt. Skene, Cowan. — James Stutirt, Advocator's Agent. 
William Patrick, Hespondent*6 Agent. — S. Clerk. 

IKo. 8& — TaiNiry Ilouss of Leith & Othehs o. John 

PUXV & MaG^STAATES of El}I^*i}UBQU. 

Title and Interest to Pttr«*tf.— The property 
of the port, harbour^ and docks of Leith, was 
vested in the Magistrates of Edinburgh by cer- 
tain lloyal grants. The docks were constructed 



by the said Magistrates at the expense of 
L.265,000; and the revenues not being sufficient 
to pay the interest of that sum, which had been 
borrowed partly from Governmentj and partly 
on bonds from individuals, they applied to Go^ 
vernment for a loan, at a reduced race of interest, 
to pay off these bonds ; and, on the other hand, 
offered to give up a part of the said docks for a 
naval yard for the use of his Majesty^s navy. 
This arrangement was sanctioned by the act 
6. Geo. IV. cap. 103, which also proposed, that 
the Magistrates of Edinburgh, and the Com- 
missioners of his Maje6ty*s navy, should come 
into another arrangement, the former to extend 
tl^e eastern pier, and the latter to erect a west, 
ern pier to the said harbour. In order to carry 
these improvements into effect, the Magistrates 
of Edinburgh consented to the act 7. Geo. IV. 
cap. 105, ^lich put the harbour and docks of 
Leith under the management of 23 Com- 
missioners, of whom eight are appointed by the 
Magistrates, and three by the Commissioners of 
thjs Admiralty. The last act ftjrther recites^ 
thisit, — 

*« An ap-eement was about to b^ entered Into between 
the said Miigistriites and the Cumnnissioners of big Mhjcs- 
t/s navy, whereby the former were to bind themselvea f) 
lay out, within five years from the date thereof, L 28,000 
upon the extension of the eastern pier, and the iropruve- 
ihent of the entrance of the harbour," &c. 

This agreement was drawn out io June 1826. 
The only parties to' it were the Magistrates of 
Edinburgh and the Commissioners of the navy ; 
and the sum of L.28,000 was to be expended by 
the Magistrates on these improvements, by the 
advice of Chapman, engineer, and according to 
the above act, 6. Geo. IV, under the superin- 
tendence of the ^3 Dock Commissioners. The 
Dock Commissioners, in virtue of the powers 
thus conferred on them, contracted with iVIr 
Matbieson for the performance of these ijn- 
provements, and commenced extending the 
eastern pier. But the Magistrates of Edinburgh 
understanding that the Navy Board were not 
inclined to erect the western pier, which they 
"(the Magistrates) considered a necessary ac- 
companiment to their improvements, obtained 
an interdict against the Dock Commissioners 
proceeding with the eastern pier farther than 
600 feet. While matters stood thus, an action 
is brought against the Dock Commissioners and 
Magistrates, demanding full implement of the 
above agreement betweeu the Navy Board ^nd 
the said Magistrates ; and of the other provisions 
in the statutes above alluded to, at the instance 
of the fallowing pursuers, — U/, The Trinity 
House of Leith, in its corporate capacity. — 2r2^ 
The Corporation of Traflickers or Merchants ii 
Leith. — 3fl?, The Society of Shipowners in Leitii 
--4/A, The Magistrates of Leith.T-5fA, Fom 
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Dock Commissioners ; — ^and, 6tk, Four other in- 
idividuals in the character of heritors, mSrchants, 
^hipowoersi and underwriters io the town of 
^cjih. 

Separate defences were lodged for the Dock 
Commissioners and for the Magistrates ; in both 
p£ wliioh the title to pursue was disputed. Both 
sets of defenders further objected, th&t the four 
Dock Commissioners (pursuers) who had not 
appeared in that capacity in the original sum- 
mons, were not entitled to include themselves, 
ivithout the consent of the defenders^ in an 
amended summons. The Lord Ordinary, Core- 
house« made avizandum with these defences to 
the First Division, where it was maintained by 
the pursuers, that they were entitled to sue 
upon the amended summons, by established 
practice decided in the following and other cases : 
The SheriflT of Tevintdale v. Lord Cranston, 
frown's Synopsis, p. 1787 — Waddel v. Lawrie, 
^January 24, 1771 — Morrison v. Hunter and 
Ross, Shaw and Dunlop, vol. n. p. 68. 

Upon the title and interest to pursue, they 
^Iso maintained that the action was competent, 
io respect that some of them derived revenue — 
all o( tkem carried on trade in the port of Leith — 
all of tli^^ni were petitioners for the statute — 
most of them among the electors of the Dock 
Commissioners — and four of thera a part of that 
jbody itself. 

In support of their objection to the a. 
mended summons, the defenders adduced the 
cases of Jeffrey v, Biair, L Shaw, No. 404., and 
Magistrates of Edinburgh v. Budge and Com- 
pany, December 1824 ; and against the title to 
pursue, it was maintained for the Magistrates of 
jBdinburgh, 1st, That none of the six sets of pur« 
fiuers were corporate bodies in the sense to entitle 
them to sue, not one of them having ever re« 
ceived a Royal grant of corporation privileges, al- 
though some of them,viz.lf/, 2dy and 4fth were re« 
cognised as incorporations in acts of Parliament. 
Qdj That the agreement sought to be implemen* 
ted wak entered into between the Magistrates of 
Edinburgh and Navy Board, who have thus alone 
a title to pursue for implement. Sdy That the 
execution of the above acts of Parliament bad 
dcvolved^upon the Dock Commissioners, and not 
lipon the pursuers. 4M, That the agreement 
was discretionary, and its conditions only exigible 
ivithin the five years, the greater part of which 
is still unexpired. In addition to these pleas, the 
Dock ' Conimissioners further urge<l — that the 
^bove statutes did not confer upon the pursuers a 
right of interference — that, altnough they might 
^e able to shew, that they would be benefited by 
^he implement of the agreement, it was also 
pecessary for them to establish a right to pursue ; 
and that| at all events, it was impossible fbr-the 
fo'dTp to BUfitain the action, while the interdia 



against the Commissioners was io force. Thdse 
pleas were rented on the cases of Oswald, 17th 
February 1827-^Christie; w. Landale, 16th May 
1828 — Stein v. Graham Stirling, 15th November 
J 825 — and Kames' lUucidations, Art. SB. 

Lord Bahray said, the interdict had been 
granted to allow time for ascertaining, whether 
the work then proceeding in would be a damage 
or a gain to those interested ? He thought there 
was not a sufficient title to pursue here. If those 
four Commissioners (pursuers) were found en- 
titled to object, it would be creating a new set 
of Commissioners. . 

Lord Crai»ie concurred generally, althoueh 
he considered the recognition of some of Uie 
pursuers, as incorportions in acts of Parliament, 
was sufficient to entitle them to pursue in their 
corporate capacity ; but he did not conceive 
that they had a sufficient inierett to pursue ia 
this case. 

Lord Gillies was much of the same opinion^ 
the question here was not, have ^hey a right to 
pursue an action, but have they a right to pur* 
sue in this action i 

The Lord President thought the bare recoghi- 
tion of the pursuers or their ancestors, a^ incqr* 
poralions in acts of Parliament, did not neces* 
sarily invest them with corporate rights. Par* 
liament generally recognise parties in the cha- 
racters in^which they may choose to represent 
themselves. 

The Court accordingly sustained the defences 
stated to the pursuers* summons, and dismissed 
the same, and found the pursuers liable in ex* 
penses. 

Lord Ordinary, Corehoute.— -i^c^ Jeffrey, R. BeQ.— » 
jIU. Solicitor-Generul, L'Amy, Murshull. — John Phiri, 
S.S.C., Agent for Commissioners.— William Bell, W.S. 
Agent lor Trinity- House.— Macritebie, Bay ley, and Hen- 
derson, W.S., Agents for Magistrates of Edinburgh.-— 
Mr Hamilton, Clerk. 

No. 89.— Thomas Simpson, &c. PetUumen. 

Records^ Warrant to Transmit, — Tliis was a pe- 
tition for the defenders in an action of re- 
duction and declarator in which they were 
called upon to produce certain documents, and 
inter alia the grounds and warrants 6f an 
extracted decree, which were in th6 custody 
of the Lord Clerk Register, as Keeper of 
the Records. — The Lord Ordinary having 
granted warrant against the Keepers of the 
Records, or their Deputies, fbr transmitting 
from the General Record to the Clerk to (hia 
process, the whole grounds and warrants of the 
'extracted decree before mentioned, the De» 
puty Clerk Register pbjepted to the regularity, of 
the warraiit as proceedmg from a Lord Ordinary. 
The petitioners^ therefore, now applied to the 
Court for a warrant ; and their Lordships, after 



Digitized by 



Google 



No, 4.] 



SCOTTISH JURIST. 



oa 



consulting with the other Judges^ held that al- 
tln>ugh such warrants were sometimes pronounc- 
ed per incurlam by the Lords Ordinary, yet the 
Inner-house alone were competent to grant such 
warrant. The prayer of the petition was accord- 
ingly granted 

Lord Ordinary, Newton. —Counsel for the Petitioner, 
O. G. Bell.-J. Singer, W. S. Agcnt-D. Clerk. 

"' ■ ■ ' - ■ ■ ■ ■■■■'' ^ 

FIRST DIVISION^CBILL-CHAMBER.) 

February 7, 1829. 

Na 00.— JoKEB, Suapender. o, Gourlay, Charger. 

Parcle Proo/I— Jones purchased (1827) from 
Gourlay 40 reams of tea-paper for L.13, 16s. 9d. 
and granted his obligation for the amount. — 
Upon his refusing payment, a short time afleri 
Gourlay raised an action before theSheriff-depute 
of Edinburgh ; and while the action was going on, 
he also waited upon the sUspcfnder, and on receiv- 
ing L.10 to account, and a promise for the re- 
mainder, granted the suspender the following let« 
tcr ^^( 1 6th May 1828) — " Mr Jtmes^I hereby 
agree tQ take at this time the sum ofL. 10 to aeeauttt, 
and the remaining Z/.S, !&• upon the 2Sth Julu^ 
fMtdting the tottle amount to oeLAS^ I6s. due by 
you to me for Jbrlu reams of tea-paper delivered 
by you to me" — fSi^edJ^-^** Geo. Gourlay "^-^ 
Notwithstanding this letter, the action in the 
Sheriff Court proceeded; and on the 7th 
May and 6th August 1828> a judgment was 
pronounced in terms of the libel, with expenses, 
which were modified to L.3^ I2s. lOd. For this 
sum a charge was given by Gourlay, and a 
suspension having been brought upon the 
ground that the above letter was intended by 
both parties as a full discharge of the suspen- 
der's debt, and of the expenses incurred by the 
judicial proceedings^— -and that the charger, at 
the time of granting it, bad bonnd himself to 
proceed no farther in the action ; it was 
argued for the charger, that the letter of agree- 
ment had reference only to the price of tlie 
paper, and was limited to that point. 

The Lord Ordinary refused the bill of suspen- 
sion, but found no expenses due. In a note 
accompanying his interlocutor, his Lordship sta- 
ted, that he did not think the charger's fetter 
imported a dischaige of his claim for the ex- 
penses of process : although both parties were 
to blame, if they were to settle any thing extra, 
judicially, that they did not make a distinct and 
total settlement, for which reasons, he found no 
expenses due. The suspender having reclaimed 
against this interlocutor made offer of parole 
proof of what was the understanding of the par- 
ties with regard to the expenses. 

Lord Craigie thought, that as the letter was 
doubtful on the point, parole proof was com- 
petent. 



The Lord President thought parole proof in- 
competent, but if the suspender chose, he might 
still have a reference to the charger's oath. The 
Court adhered to the Lord Ordinary's interlocu- 
tor, with expenses. 

Lord Ordinary Newton. — /let, Boswell. — Alt, Ad. 
Anderson. — John Morrison, Charger's Agent. Roherc 
Cairns, S.S.C., Suspender's Agent.— Sir VVtilter Scott, 
Clerk. 

SECOND DiViSiOK— February 3, 1829. 

No. 91.-— Stewart v. Pollock or Blackwood and 

Husband. 
Jurisdiction. — The parties to this action 
were joint proprietors of a tenement of houses 
situated on the west side of Candlerigg Street, 
Glasgow, which was taken down in the year 
1823, by authority of the Dean of Guild Court, on 
account of its having become ruinous. The pur« 
suer was exclusive proprietor of that part of the 
ground storey which was situated on the north 
side of the close or passage leading from CaA- 
dlerigg Street through the tenement to a stair at 
the back or west side of it. He was also pra- 
prietor of certain dwelling-houses, comprehend- 
ing about two-thirds of each of the first and 
second floors or stories above the said under- 
most or ground storey. The defender was pro- 
prietor of the remaining parts of each of the firftt 
and second stories above the ground storey, beitig 
about one-third of each ; and was proprietor 
also of the whole of the garret storey, with a 
small coal cellar under the staircase of thetene, 
ment. The remainder of the ground storey, rf- 
tuate on the south side of the close, belonged to 
Alexander Waddel of Stonefield. Tlie pursuer 
and Alexander Waddel wished the defender to 
concur in a plan for building upon the area thus 
rendered vacant ; and proposed, that they siiobld 
build a sunk storey below the level of the former 
undermost or ground storey, to be used by them 
as shops, similar to what had been done in the 
adjoining buildings. To this proposal the de- 
fender refused to accede ; whereupon the pur- 
suer brought a process of declarator before 
the Court of Session, concluding, that be, ^s 
proprietor of that part of the undermost or 
ground storey of the tenement above mention* 
ed, was the exclusive proprietor, to that extent, 
of the solum or area on which the formjer^ /tene- 
ment stood, subject only to a servitude oneris 
ferendi in favour of the defender, to the extept 
of the property which belonged to him in the 
tenement ; and that he had therefore good and 
undoubted right to build a sunk storey on that 
part of the said area which belonged to bim,«« 
the walls of the building so to be erected being 
made suflScienily strong to support the incum- 
bent weight of the stories to be built over the 
same. 
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The defender objected to the competency of 
the action ; and pleaded, that the jurisdiction 
belonged, in the first instance, to the Dean of 
Guild. But this objection having been repelled 
by the Lord Ordinary, the defender then argued, 
that the title-deeds of the pursuer gave him no 
£uch exclusive right in the solum as he contend- 
ed for: but that they contained merely a right 
of Joint property \ and that he had no right to 
demand, that more habitable accommodation 
should be interjected between the defender's 
property and the ground, than existed in the 
tenement in its original state. The Lord Ordi- 
nary (18th December 18270 sustained these 
defences, and found the pursuer liable in ex- 
penses. 

Lord Glailee was of opinion, that it was doubt- 
ful, whether, under the present libel, the pur- 
suer was entitled to have concluded, that he was 
exclusive proprietor of the solum. If this point 
were settled, possibly he might be found en- 
titled to build the sunk storey referred to. But 
certainly he was not entitled to have it found, 
that being proprietor of the solum^ he was to be 
allowed to erect this sunk storey. The nature 
of the interest of a lower heritor was not that 
of exclusive right. AH the proprietors had a 
common interest. It was not a joint property ; 
for if this were the case, no one could paint his 
name on the walls without the concurrence of 
all the other proprietors. It was a joint interest 
sui generis. Therefore, as every thing in the 
libel was grounded on the finding, that the pur>- 
fiuer had an exclusive right to the solum^ the in- 
terlocutor of the Lord Ordinary was quite right. 

LordPUmiUy also thought that the interlocu- 
tor was right : and that all that seemed neces- 
sary was, to reserve to the parties a right to ap- 
ply to the Dean of Guild. Every thing in the 
libel hung on the claim to the solum. It was 
admitted in the papers, that the pursuer had no 
such right. His Lordship considered it impossi- 
ble to decern in terms of the declaratory conclu- 
sion, or any conclusion that depended on it. 
The Dean of Guild must decide between the 
parties. 

Lord Allowau was of the same opinion. His 
Lordship thought, that there might be a doubt 
as to the abstract question of jorifidiction. in 
arranging the plan with the Dean of Guild, 
there might be room for adjusting the rights o£ 
the parties. — His Lordshipt held that the pur- 
suer could have no exclusive right to the so- 
fum. That right must be used with a regard 
to the interests of all the proprietors. — If the 
Court were clear as to the first conclusion, it 
was unnecessary to go into the second ; but 
there should be a reservation in the interlocu- 
tor of a right to go to the Dean of Guild, to 



carry the rights of the parties into effect, ac- 
cording to the rules and practice of the burgh. 

The Lord Justice Clerk was of opinion, that 
the pursuer had no indivisible right to the «o- 
lum. If he were to attempt opening a coal-pit 
there, could the proprietors not prevent him ? 
If there had been a competition of feudal rights, 
the parties roust have come to the Supreme 
Court. But this point had been brought pre- 
maturely forward. — His Lordship concurred' in 
the opinions ^ven by the other Judges, that 
there should be a reservation of a right to ap- 
ply to the Dean of Guild, for carrying the rjghts 
uf^the parties into effect. 

Lord Ordinary, Mtickeiwie.— Counsel (vt Puraaer— • 

Dean of Faculty & Cunninghame — For the Defender 

Solicitor. General.— Thomas Darling, S.S.C., & A. p. 
Henderson, Agents. — Mr Fergusson, Cleik. 

No. 92.-— Ross V. Baibd. 

Servilude — The pursuer purchased an area qf 
ground at Calton Mouth or Glasgow, from the 
trustee and commissioners on the sequestrated 
estate of Robert Smellie. — Smellic*8 disposition 
contained the following clause :-^ 

" But it is also sperialiv declared, That the pnrchuer 
shall be bound attd obliged, and it shall be so declared in 
the conve^nce to be granted to him, to make an arched 
close of eight feet wide and ten feet high at the east end 
of his lot, for a cart entry to the following lot ^o. 8, as 
well as for the free Ish and entry to the preceding lots : 
Farther, the purchaser is to be expressly restricted, in all 
time coming, from erecting any building farther south than 
the liner of the back wait of the house which has the 
other half of the mean gable, and which composes the 
first five lots, except a dunghill and necessary house at iHo 
west extremity, which buildings are not to exceed eight 
feet in height; declaring still f.rther, that the remainder 
of the said ground, south from the said line of back wall, 
shall be mean property, for the preservation of light.** 

The defender purchased the adjoining pro- 
perty, being Lot No. ?» under the same articles 
of roup bv which the pursuer made his pur- 
chase ; and the bame restrictions were inserted 
in the defender's titles as those in the pursuer's. 

The present action was brought against the 
defender, in consequence of an alleged contra- 
vention of tlie above clause of restriction. TJie 
first step taken by the pursuer was«--^n applica- 
tion to the Sheriff of Lanarkshire for an ipter- 
dict, in which he craved that the defender should 
be ordered to remove a dunghill and necessary 
on a part of the common court, where he was 
prohibited by the titles from erecting them. 
The Sheriff, after inspecting the premises, lOth 
June 1825, pronounced the following interlocu- 
tor:— 

" In respect it appears, that the defender bad erected 
the dunghill and necessary-house at a wrong place, and 
not at the weat extremity of the said piece of ground, and 
described by his disposition ; in respect also, (hat he has 
erected the necessary-house in such a manner as to inclose 
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in it the door of tlie puriuer'u cellar or granary, 
and trovfi which door, light was afforded to these pre- 
rojses, therefore 6nd8, that the defender was not entitled 
to make these erections at the place, and in the manner 
which he has done, and decerns and ordttins him to re« 
mov the same at his ov^n expense.'* 

And to this intierlocutor, the Sheriff after- 
wards adhered, 25ih July 1825. This judg- 
ment was brought before the Court of Session 
by advocation ; and the process of advocation 
was conjoined with an action of declarator and 
datsages, that had been previously in dependence. 
The Lord Ordinary, 18th December 1827, pro- 
nounced the following interlocutor in the con- 
joined actions : — 

« Finds it expressly averred by the defender, and not 
denied by the pursuer, that at the time the defender ac- 
quired his property, the *pace marked CC on the plan, 
aud lying between the defender's stable and wall of the 
house to the north, was not vacant, but covered by build- 
ings, and, therefore, finds, that the western extremity of 
the ground in question cannot be held to be farther west 
than the space adjoining to the east wall of the stable ; 
But finds, in respect to the necessary and dunghill li- 
belled, that it appears emulous in the defender lo have 
built the same so as to shut up one of the doors of the 
pursuer's tenement; and, therefore, that the necessary 
roust be taken away, and the dunghill also, in so far as to 
leave free access to the said door, without prejudice to the 
formation of the same, in such situation as may not be 
liable to the same olijcction ; and decerns and declares 
accordingly : But, quoad ultra, sustains the defences, as- 
soilzies the defender, and decerns ; Finds expenses due to 
the pursuer subject to modification." 

And his Lordship added in a note to his in- 
terlocutor — 

« Tbis is not the ordinary case of a proprietor building 
any where he pleases to the edge of his property. The 
defender has right lo erect nothing else but a necessary 
and dunghill in the west end of this court; and, therefore, 
ought not to choose a position for these so itguiious to 
his neighbour, in whose favour the limitution was consti- 
tuted." 

The defender presented a reclaiming note 
against this interlocutor, on adviaing which, the 
Court adhered, — 

♦» With this variation only, that they found that the ne- 
cessary in question must be removed to »he northern ex^ 
tremity of the dunghill, in some convenient situation, as 
his Lordship may appoint b;^ remit to the Judge Ordinary 
for that purpose or otherwise as to his Lordship may 
seem fit ; and quoad uUrth refuse the desire of the re- 
claiming note." 

Lord Ordinaiy, Mackenzie. — Counsel for the Pnrsuer 
^Skene & W. Bell.— For the Defender— M. P. Brown. 
—John Whitehead & Thomas Darlings /.gents.--Mr 
Fergusson* Clerk. 

No. 93. — ^Tannoch v* Reed & KaV. 
Title to Pursue,-^By act of Parliament, pas- 
sed in the year 1810, Commissioners of Police 
were nominated for the town of Kilmarnock- 
[The act declares it to be competent to the Pro- 
curator Fiscal of the burgh, with concurrence 
of the Commissioners, '* or tor any one or more 



of the said Commissioners to bring actions, and 
execution shall pass at their instance respective- 
ly, for performance of the obligations, and for 
levying and recovering the penalties herein be- 
fore specified/' In June 1824>, a petition and 
complaint was presented to the Magistrates of 
Kilmarnock, entitled, •• The petition aiid* coih- 
plaint of the Commissioners of Police fur tfie 
town of Kilmarnock ;" and subscribed by James 
Reedy then a Commissioner of Police, and by 
David Kai/, a regular practitioner before the 
Magistrates, as procurator for the other Commis- 
sioners. Without entering upon the merits of the 
complaint itself, Tannoch objected to the com- 
petency of the application, in respect, that Com" 
missioners of Police have no title to pursue un- 
der that corporate name, without specifying the 
individual Commissioners who are pursuers. By 
a variety of interlocutors, dated in the year 
1826, the Magistrates disposed of the merits of 
the case, and repelled the objection to the title 
to pursue. Tannoch then brought an advoca- 
tion, founding— ^r**, Upon the preliminary ob- 
jection alluded to ; and also complaining of the 
interlocutor of the Magistrates, on the ground, 
that they had decided the case without giving 
the advocator an opportunity of stating his ar- 
gument upon the merits. The Lord Ordinary, 
21 St December 1S27» repelled the objection to 
the citation, and to the designation and title of 
the respondents, and ordered a proof before an- 
swer. A reclaiming note having been presented 
for the advocator, the Court entertained doubts 
of the regularity of the complaint in question, 
and ot the soundness of the Lord Ordinary^s 
judgment. The difficulty stated by their Lord« 
ships was — that although Commissioners of Po- 
lice, under that designation, have no persona 
standi injudicio ; still, as the complaint was not 
originally opposed on that ground, could the 
Court now entertain that objection ? Their 
Lordships allowed the advocator to lodge a mi- 
nute, stating his argument on the competency 
of the complaint against the judgment of the 
Inferior Court, and the respondents to lodge an 
answer thereto. 

Lord Ordinary, Mackenae.^Counsel for the Advocator, 
Cowan.— For the Respondents, J. A. Murray. — Oaird- 
ner & Robertson, W.S., and Hunter, Campbell & Cath- 
cart, W.S. Agents. — ^ir Fergusson, Clerk. 



February 5, 1829. 

No. Oi.— -CoNoiE 0. Stewart. 

Public Meeting — Subscription. — In the year 
1818^ the defender subscribed the sum of L.lOO 
towards the expense of making a tumpikerroad 
from the Yetts of Muckhart to Dunning in the 
(founty of Perth. The defender did not possess 
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the requisite qualification to entitle hicn to be a 
trustee on the toads in the county. The sum 
originally subscribed for making this road having 
been considerably deficient of the sum actually 
required, a meeting of the gentlemen interested 
in having the road completed wa? held at Perth, 
on the 27th of April 1819. This meeting was 
attended by the defender. At that meeting the 
committee expressed an opinion in the following 
terms ^— 

'* That this object ought not to be relinquished, hot 
proceeded in without delay, even although no fkrther aab- 
scriptiont should be procured from new subscribers ; at 
the same time, the committee beg leave to aoggeat to the 
Meeting, that the present aubacribers should agree to be- 
eome lK>and for the defidencj io proportion to their oii- 
ginaJ subscriptions." 

The defender was present at another meeting 
lield on ^e 13th of October 1819, at which the 
minutes of the former meeting were read over ; 
but the minute of the latter meeting did not 
iitate> that the recommendation of the committee 
at the former meeting was approved of. On 
the J 1th of February 1820, the defender was 
again present at a meeting* of those interested 
in die road in question, where the clerk was 
directed to make out a new subscription paper, 
" to be signed by all the gentlemen concerned, 
and contaming a clause, bearing, that in case of 
any deficiency for completing the road, the same 
should be made up by the subscribers, in propor- 
tion to their respective subscriptions, as recom' 
mended by the minute of date the 27th April 1819.'* 
This subscription paper, however, was not signed 
by the defender. Various other meetings were 
held, and a contract was entered into for making 
the road, and a proposal was carried through 
for obtaining a cash credit with a bank, should 
that be found necessary. The defender did 
not attend any of these meetings, and took 
no active part io the progress of the work. 
Afler the road was completed, it was disco- 
vered, that the amount subscribed was inade- 
quate to defray the expense. The subscri- 
bers, who subsequently agreed to make vtp the 
deficiency in proportion to their original sub- 
scriptions, were applied to ; and a similar de- 
mand having been made upon the defender, he 
resisted, on the ground, that although he was 
ready to pay bis original subscription of L 100, 
he was not liable for any thing more. In conse- 
quence of this refusal, the present action was 
raised, in name of the clerk to the trustees on the 
road In question. The record having been com- 
pleted in the ustial manner, and closed, the 
Lord Ordinary^ 21 st November 1827, pronoun- 
eed this interlocutor :-*- 

" In respect the defender has declared bis readiness to 

Fiy L.100 Sterling, and consigned the aailie with the 
enh Banking Comoaiiy, grants warrant to the pursuer 
to uplift that sum, with interest i and 711004 nftra, assoihaes 



the defender from the conclustons of the libel, and de- 
cema : finds the defender entitled to expenses^" 

A reclaiming note against this interlocutor 
was presented by the pursuer — at advibing of 
which. 

The Lord Justice Clerk observed, -that the 
Court oould not regard this as a case in which 
a record had not been closed, or pay any attes. 
tion to the loose averments in tlie condescen- 
dence. It must be treated with reference to the 
written evidence in process. His Lordship 
thought, that the pursuer had failed to make 
out his case against Mr Stewart. In the mi- 
nate, which laid the foundation of this obliga- 
tion, the recommendation might have gone Co 
any length in binding the subscribers. The 
mmate said, that having commenced with limi- 
ted subscriptions, the Committee found, tliat 
people were backward in subscribing. No re- 
commendation could be binding, unless the 
whole subscribers met and personally bound 
themselves. It was only a suggestion, and was 
never approved of. The approbation expressed 
at a subsequent meeting, merely referred to the 
work being proceeded with, in the hope of get- 
ting new subscriptions. Nothing was said about 
ai>proviagof the recommendation of the Com- 
mittee. The obligation to the Bank was limited 
to the original subscriptions. Unless the re- 
commendation had been followed out, by the 
defender signing a contract, there could be no 
foundation for an action. His Lordship founded 
his opinion on broad principles of law, and not 
upon acts of Parliament. 

Lorde Glenlee and Allffway concurred in this 
opinion. 

Lord PitmiUy stated, that the defender was 
not a trustee ; he therefore could only have ren- 
dered himself liable by an act of his own. 
Tlicre was nothing in the minutes which his 
Lordship could consider to amount to an obli- 
gation. 

The Court adhered to the Lord Ordinary's 
interlocutor, and refused the desire of the re- 
claiming note. 

Lord Ordinary, Cringletie. — Counsel for the Pursuer, 
Skene & CoTentr7.-~Fir the defender, Dean of Faculty 
and Forsyth. »Pbin & Pitcairn, W.S., and Aleiaudec 
M. Anderson, Agents.-»Mr Thomson. Clerk. 

No. d5>^DALB, Su^nder, v, UuMBAaTON Glass- 

Woacs Company, Sespondent*, 
Service-^Coniract of, — Robert Dale, the sus- 
pender was bred a glass-maker at the Dumbar- 
ton Works, where he served many years.. In 
1819 he entered into an engagement of service, 
for seven years, with Messrs Lucas and Com- 
pany, at Nailsea, near Bristol. By two letters, 
addressed to Matthew Allan, a principal work* 
man at thg Dumbarton Glass- Worksi written by 
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Dale's desire, 29th July and 28th August 1829, 
he signified his wish and purpose to return to 
Dumbarton. The last letter bore, that he bad 
given notice to the Manager of the Nailsea 
Company of his intention to quit their service, 
and mat he would sail on a fixed day for Dum- 
barton* 

At this period, an English workman, named 
films, had entered into an engagement of ser. 
vice at the Dumbarton Glass- Works. Sims, 
however, deserted hia service and went to Nail- 
aea ; but was afterwards apprehended, for. de- 
serting his. service, on a warrant obtained for 
that purpose. Dale was also convened before 
a Magistrate, and a warrant was taken out 
against him, to prevent his returning .to Dum* 
barton« An agreement was then entered into 
(25th October 1823) by the constable (who was 
aent by the respondents to apprehend Sims) and 
che Nailsea Company, with the concurrence of 
fiiims and Dale, the two workmen^-^hc purport 
of which was, that the NaiUea Company should 
come in place of the respondents towards Sims, 
and that the respondents should hold towards 
the suspender tha place and rights of the Nail- 
sea Company. In consequence of this agree- 
ment, Sims was released from his engagement 
Co the respondents, and the sut^pender received 
liis discharge from the Nailsea Company, along 
with "Las in money to pay the travelling ex- 
penses of his family to Dumbarton. The sus- 
pender remained in the service of the rcspon- 
idents till February 1825, and. then accepted an 
engagement with another Glass- Work Company 
at Leith* In consequence of this proceeding, 
the respondents presented a petition to the She- 
riff of Dumbartonshire (19th February 1825,) 
Draying tlie Sheriff to find, that the said Robert 

** Is bound and liable to serve the petitioners, the said 
Dambarton Glass- Work Company, until the expiration 
of the said James Sim's engagement with the petitioners; 
or at leait uutii the expi'rdtion of the term of hio, the said 
Robert Dale's, engogenyetit with the said Nuilsea Glnss- 
M ork Company, — to ordHin him to continue in the said 
•ervice, and to fulfil and discharge the duties thereof 
accordingly." 

The Sheriff allowed a proof ; and, on advising 
the whole cause, pronounced an interlocutor 
June 529, 1826, finding, that the suspender had 
agreed, in October 1828, to serve the respondents, 
for the period then unexpired of his term of ser- 
vice,with the Nailsea Company, being seven years 
fi'om 16th September 1819,— -that this agree- 
meat was entered into with the concurrence and 
at the desire of the su^nder, whose discharge 
was obtained by tha Nailsea Company, releasing 
Sims from their service; and that L.15 was paid 
by the respondents to the suspender, to defray his 
expenses to Scotland, — ^that the suspender, came 
to Dumbarton, entered into the respondent's 



service, in terms of his engagement, and con« 
tinned in it till the date of the application to the 
Sheriff, — that the said engagement was binding 
on him ; — and therefore ordained him instantly 
to return to the respondent's service, and to 
continue therein ami fulfil the duties thereof un* 
til the expiry of seven years from September 
J 819 ; and found the suspender liable in ex- 
penses. A charge of horning was given on the 
extract of this decree, against which a suspen- 
sion having been presented, the Lord Ordinary, 
ilth December 1827, adhered to the interloca- 
tor of the Sheriff, 

** With this addition, that the agreement between the 
SQspenders and chargers (respondents) took phuis in £19- 
lRfid,4i)r the law of whidv it appears, that an agreement 
for service daring note fesrs than one, may be completed 
by oral words, if followed by actual commeDoemeot of 
the service, aud therefore finds the letters orderly proceed- 
ed, and decerns ; finds the suspender liable in expenses.* 

The suspender having reclaimed against^thia 
interlocutor,— 

Lord Glerdee was of opinion, that there waa 
no question here about the law of England.-^ 
Dale had become a party to an agreement to 
serve out his own time at least with the respon- 
dents ; and, in a letter written at his own desire, 
he held but, that he was bound to the Nailsea 
Company, and declared his willingness to ex- 
change his service for Sims. Whatever might 
be the state of the original engagements, his 
Lordship thought, that the fact of the^exchange 
admitted of being proved. 

Lord Pitmilly considered the interlocutor of 
the Lord Ordinary to be well founded ; that 
Dale bad nothing to say, but objected to an 
informality in the summons. If Che Court look* 
ed to the proof, it established the agreement 
between the parties beyond a doubt : Dale did 
enter into this agreement, and received a com- 
pensation, and his travelling expenses : and yet 
ne now tried to get quit of this onerousjjagrde- 
ment. His Lordship thought, that [the sum* 
mons in the Inferior Court, although not very well 
expressed, was Ftill broad enough to support the 
judgment of the Sheriff. It would be too cri* 
tical to go strictly on the terms of a paper in 
an Inferior Court, to defeat the Justice of the 
case. 

L^rd AHotoai/ was of opinion, that this bargain 
must be fulfilled : but that the Company were 
bound to relieve Dale from the expenses. 

The Lord Justice Clerk stated, that looking 
to the substantifJ merits of the case, the sum- 
mons appeared to him to warrant the conclu* 
sion arrived at by the Sheriff* The transaction 
was entered into by Dale, who received an oner* 
ous consideration for iU 

The Court refused the desire of the reclaim- 
ing note, and adhered to th)9 Lord Ordinary's 
interlocutor. 



Digitized by 



Google 



PO 



SCOTTISH JURIST. 



CNo, 4. 



Lord Ordinary, MHrkenzie.—- Counsel for the Suspeo- 
der — Cunitigharoe. For the Respondents — Forsyth and 
Dixon. — William Alepn4er, W.S., an4 Daniel Fisher, 
S.S.C. Agents-^Mr'Ttiomson, Clerk. 



February 6, 18'29. 



■!P- 



No. 9($.— Galloway p. Hamilton & Others. 
Expenses. — Tin's was a quesjtion ofexp^nse?* 
depending altogether oq special circui^stanccs 
which involved no point of law, and arpse oqt of 
a competition between Messrs Cowan and Com* 
pany of Anderston, poinding creditors of MrsCur- 
rje, ii<n]seeper at Hamiltpn, and Hanii]ton,&c. the 
trustees of the late JohnCurrie^^vho liad pirevioiis- 
]y obtained a sequestration of Mrs Carrie's effects 
for rent due to them as her landlords, to which 
Mr Galloway was incideptal^j cited as factor fbr 
M|*.s Currie's trustees. A great deal of litigation 
took place between the parties, — and the Sheriff 
at last found Cowan and Company liable in ex« 
penses- The case was then brought into the 
Court of Session by advocation at their instance, 
when the Lord Ordinary altered the Sfheriffs' 
interlocutor, asspilzied the advocators, and found 
the respondents liable to them, in the expense 
incurred by them in the Court of Session, 
Against this interlpqutor, Mr Galloway and Ha- 
milton, &c., reclaimed, and the Court altered the 
Lord Ordinary's interlocutor, repelled the rea. 
sons of advocation, remitted the case to the 
Sheriff, and found the advocators liable in the 
expenses incurred in the Court of Session* 

Lord Ordinary, Cringletie.— Counsel— Dean of Fa^ 
culty, R, Jainesun, P. Shaw, and J. Wilson, Wother- 
spoon, Mack.^U. Gordon and A. Hdmil^on, Agents. 



No. 97.— Maols V, Maule. 

Decision in this case delayed, till new Judge 
takes his seat. 



OUTER-HOUSE. 

Februarys, J 82a 

Nok 08k— Miles v. FivLArsoir. 

Process* — In an action of damages, in which 
the summons was taken out to see, (when it ap- 
peared in the Calline List,) and returned with- 
out defences being lodged, the Lord Ordinary 
remitted the case to the Jury Court, holding de* 
fences unnecessary for the purpose of the re- 
mit. 

Lord Ordinary, Cringleiie.— Connsel for Piirsner^- 
Jeffrey, Russel, Cockbum.-^John Culien and Gihson- 
Prai^ & Watdlaw, W.S. Agents— D. Clerk. 



No. 99.— Pakario a. Tubneb, ^. 

Dilatory Defences to Action of ' Damages, — 
Dilatory defences were lodged kgainst an ac- 
tion of damages. The defender craved the Lord 
Ordinary to dispose of these defences without 
first sending the case te the Jury Court, as the 
case would just be sent back to the Court of 
Session for a determination of the point, and 
referred to the decision, Mure v. Railton, lOih 
February 1827. The Lord Ordinary considered 
the 28th section of the statute quite imperative, 
and remitted the case accordingly. 

Lord Ordinary, CringTctie. — Counsel for Defender— 
A. M'iNrell, Cockburn, Wbighsm—^o. OuUen and Jo. 
ift'Andrew, S:S.C. Agents—D. Clerk. 

No. 100.— Richmond v. Earl of Rinnoul. 

Advocation — Objection to Competency aw* 
der 4^/i Geo. IV. § 28. — Lord Kinnoul brought 
a process of sequestration against Richmond, his 
tenant^ for certaiq rents. Richmond lodged 
answers, stating, that during the years for the 
rents of whicl^ sequestration was craved, his 
crop$ had been so destroyed by rabbits, reared 
and bred by his landlord, that he, the tenant, had, 
had << beep deprived of the subject for which he 
agreed to pay rent, an^, consequently, that he 
could not be liable fbr these rents." The Sheriff 
ordered mutual condescendences, which having 
been revised, a proof was allowed* Richmond 
presented an advocation, in terms of the 40th 
Section of the Act of Parliament ; against which, 
it was pleaded, tKat th$ advocation was incom- 
petent, qn thp grounds, — 1^^, That the tenant 
had not stated^ that the loss arising from the de- 
struction of his crops by rabbits amounted to 
the sum of L-^O; and, 2^, That the defence 
against his sequestration was an illiquid claim 
for damage, which could not be pleaded in com- 
pensation against the liquid claim for rent : Dun 
V. Craig, 12lli November I82i. The Lord Or- 
dinaryheld, \st, That the true meaning of the 
tenant's defence was, that his losses by the 
game were commensurate to the rents demand- 
led, and, therefore, that the value of the matter 
in dispute was above L.40, as the rents exceeded 
that sum ; and as to the 2d objection, his Lordship 
held, that the alleged incompetency ought to 
have been pleaded in the outset of the case before 
the Sherirf: at all events, before obtempering 
the SherifTs order for mutual ^condescendences. 
His Lordship could only proceed with the case 
under the stature as it now stood. The objections 
to the competency were, therefore, repelled, and 
the landlord found liable in the expense of the 
discussion. 

Lord Ordinary, Cringletie.— >fi-f. Cockburn, Ivory.— 
Jilt, A. Murray.— Agents, Gilison-Cniigs & WRrula\r, 
W.S., and Robert Rutherford, W.S.— D. Cletk. 
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No. 101.— M*LkAY'8 ExBCUTOBS v. HASttLTOW. 

Orders made ai AvLandum.^The Lord Or- 
dinary having made avizandum with a view to 
close the record, appointed the panies to ^eTC- 
^ise their papers within a limited time. Ihe 
Lord Ordinary held, that this order on the par. 
tlea, though pronounced in his Lordship s Cham- 
bers, was as imperative oh the parties as if it had 
been pronounced in Court, intimation of the or- 
dcr having been regularly mad6 by the Clerk. 

Lord Ordinary, MBckenaie.— Jcfc Spears.— ^ft. Xait. 
.M. Clerk. 



defender made a partial production of the writj 
ings called for j when the^ Lord Ordinary, in 
place of granting any certification quoad ultrat 
held the production as sufficiently satisfied, ob- 
serving tbat it might have happened, in a verbal 
bargain like the present, that there were no 
writings to produce, in which case, it would 
have been enough to lodge an inventory simply 
giving an account of the transaction sought to 
be reduced, and stating the fact, that there 
were no writings to' produce. 

Lord Ordinary, Newton. -r-Couneel for Pursuer— P. 
Robertson, Ivory, Moir.-G. Tod, Junior, and Camp- 
bell & Mack, W.S. Agents.— B. Cleik. 



No. 102— Campbell v, Campbell. 
necord— Closing oj^before remit to Jury Court. 
—The pursuer in this case objected to close the 
record in the Court of Session, on the ground 
that the case was one which m«8^ ^^ "jf ' 
roitted to the Jury Court, where it mi^ht be 
necessary to re-revtse before preparing issue?. 
The defender ahswef ed, that be meairt to con- 
tend that the action should be dismissed in totot 
and should not be remitted to the Jury Court, 
aii all. And as he could not be heard upon this 
point, before closing the record, moved the Lord 
Ordinary to close it now, that he might have an 
• opportunity of a debate upon the question. 

Hifi Lordship ordered the record to be closed, 
ittd parties to debate. 

Lord Ordinary, Mackenzie— .^c^ Stodurt—i*/^. M. 
P. Brown.— R. Duiflop", W.S^ and Adam & Brown, 
W.S. Agents.— D. Clerk. 

No- lOa— Sturgeon v, Dickson. 

Ttecord addition to, after Avizandum toclose.-^ 
•the Lord Ordinary having made avizandum with 
a view to close the record, refused to allow one 
of thp parties, after concurring in the motion for 
doing so, to make an addhron to his case, al- 
though the case had not been transmitted for aU- 
vising. 

Lord Ordinary. Corehouse.—- 4c#. D. M'Neill. It. 
Marshall.— B. Clerk. 



February^, 1829. 

No. 104.— Robs v, Hutton. 
Reduction— satisfying Production in^Verbal 
Bargain.— The pursuer, as trustee on the estate 
of a bankrupt, having brought an action of re- 
duction of a sale and transfer of goods by the 
bankrupt when on the eve of bankruptcy, to the 
prejudice of his lawful creditors, called, for sa. 
tisfying the production, upon the defender to 
produce •* the pretended invoice, bill of parcels, 
or aale, or account of goods," &c. « and any 
receipt or acknowledgment for the price. The 



February 6, 1829. 

No. lOi— Maeshall & Son v. Wiluam Galloway. 

Process— Interdietors. — An action having 
been brought by Marshall and Son against Gal- 
loway, for payment of an account, he pleaded, 
as a prelrminary defence, that, in 1816, he had 
put hijnself under interdietors, who had managed 
his affairs ever since, and that the surviving in- 
terdictor had not been, called; but the Lord 
Ordinj^ry repelled the ^deferipe, in respect that 
interdictions apply only to heritable subjects— ^ 
and that the present action contained merely a 
conclusion for payment. His Lordship observed, 
that if a curator bonis was appointed, he might 
be sisted. 

Lord Corehoosc, Ordinary.— Counsel for Pursuer- 
John Cuningharoe. For Defender— Robert Robertson. 
—A. P. Henderson, and P. Wishart, W. S. Agenls. 



No. lOG. 
Jury Court— Remit io—ob contingenttdm.^-^ 
A tenant had been assoilzied from certain 
alleged oppressive proceedings before the She- 
riff, at the instance of his landlord ; and on 
the ground that he had thereby sustained 
damage, brought an action for reparation, which 
was in dependence in the Jury Court. The land- 
lord, to elide the grounds of the action, brought 
a reduction of the Sheriff's judgment, and now- 
moved the Lord Ordinary to remit it to the Jury 
Court, ob contingentiam of the tenant's action 
depending there. The Lord Ordinary refused to 
do so, holding, that whatever might be done ia 
the Jury Court to forward the object of the 
pursuer, by either remitting back the process 
which was there, to this Court, or sisting proce* 
dure there- till the reduction was disposed of, 
to remit a process to that Court ob contingent 
tiam, or for any other purpose than to find a 
verdict on fact, was foreign to its nature and con- 
stitution. 

Act. Js, Walker.— >*/^ Maidm«nt 
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February 7 p 1829. 
No. 107.^Eu>£B» &e. V. Allan/ 
' Process-^Ptotettation. — The gummona in th1» 
ease was duly called, seen, and returned, with 
defences. The pursuer thereafter having failed 
to enrol the caui^e, the defender put up protes- 
tation in the usual way for m>t etfrolling aMd' in 
sitting. But» instead of extracting his protes. 
fatioo^ he enrolled the cause in Sie ordinary 
action roll. At the calling, the pursuer craved 
ihe Lord Ordinary to delete it from the roll, on 
the ground, that no person but the pursued was 
entitled to enrd the case at this stage ; besides 
that the defender had already chosen his course 
by putting up protestation, which he was at li- 
berty to extFact> and thus take the action out of 
Court. ... 

The defender subniitted, that he was not 
bound to proceed by protestation, — that if he 
did so, all he could recover would be L. 10 Soots 
of protestation money, which would not pay the 
tenth part of his expenses ; and that there was 
no provisron ki the late judicature act, which 
prevented hkn from enrolh'ng the cause, and 
craving d!ecree of absolvitor, and for expenses. 
• The Lord Ordinary observed, that as the act 
was silent upon the subject, the former practice, 
under the act of sederunt 1671, must regulate 
the question. His Lordship, therefore, deleted 
the case from the rolh 

Counsel— Keay, Wigbam, Rattray.— Macritchies, Bav- 
hjy & Henderaori, Allan & Bruce, and D Turnbull, 
ilgeota. — Lord Ordinary, Cringletie— D. C erk. 

KO^ JOa— SUt W. POBSES Vi DUMDASI 

Proeess.'^In this case, the summons had been 
given out to seCi and returned, with defences, 
•nd enrolled in the ordinary action roll. The 
pursuer, when the case was called in that roll, 
stated, that he had nothing to add to the state- 
ment in his summons, and had no wish to lodge 
m condescendence, provided he were permitted, 
by a minute or note, to put upen record his 
denial of certain statements made in the de. 
fence8,-^that if he was not allowed to put in- 
■uch note or minute, he must crave leave to 
lodge a condescendence* 

The Lord Ordinary allowed the pursuer to 
lodge a minute in the above terms. 

Lord Ordinary, Grin^tie.— ^^ce. Anderson.— ^fle. Ja- 
ncfton.— .Cranstoun & Anderson, W. S. and Walker,. 
Richardson, and Meirille, Agents.— Af. Clerk. 

COUR T O F TBIND8, 

February 4, 1829. 
No. 109— The Earl op Fife and Others v. F. G. 
Campbell op Troup, Esq. and the Ministers of the 
Parish op Gamrie. 
Traksportaiion of a Church — In the year 



1896^ the Presbytery of Turriff pronounced a 
decree, ordaining a new church to be built for 
Ihe paHsh of Gamri6, in or near the site of the' 
present church, which had beccHnb ruinous, suf- ' 
ncient to contain 1000 persons; and a' new 
manse and offices to be built, and a piece of, 
ground inclosed for a garden^ at the expense, of 
Uie heritors^ A suspensieta of this decree, abd an 
action for transportation of the church to the. 
Hill of Draidland, was brought by the Earl of 
Fife' and others, principally on the ground, that 
the site proposed for the new church' was too far 
distant from the town of Macduff. A fler vari.- 
ous proceedings in thet e actions, a mutual mi- 
nute of agreement and ceiisent Wab entered into' 
between the heritors and ministers of Gamrie, 
a]^reeing that the church should be built a^ 
CorbieJeys, on the eonditions therein mentioned ; 
and a minute of approbation haying been lodged 
by the Presbytery of Turriff the Cojiirt approved, 
of the minutes, authorised the transportation ac. 
cordiDgly, and found the heritors liable to the 
ministers in the expenses incurred by them. 

Counsel for thePurtuert — J. Ivory.— For the Defen- 
der^^G. Robinson.-^U. Inglis & Donald, W.S. sod J. 
H* Robinson, Agents. 



JURY COURT. 

February 6, 18«d. 

No. 110.'— Blair v. Gordon.^ 

Process, excuse for not lodging Paper th Jttr^ 
Court received,^^A revised paper, which was due 
on the box*day, 4th September,^ appeared, from 
the marking of the Clerk on the back, not tor 
have been lodged till the 9th. It was stated for^ 
the agent, that, from unforeseen circumstances,- 
the paper was not ready before the closing of 
ibe office at four o'clock ; but that it had been 
sent in the evening to the house of the Clerk, 
who, however, happened to be from home, and. 
the day on which it bore to have been actually 
lodged was the first opportunity afforded for the 
purpose. The Court allowed the paper to be 
received. 

Jlet. Spesrs.— ili». A. M'ftielL 



court: OF JUSTICIARY^ 

February % 1829. 

Ho, III. — William Hare, Advocatjr, v. Wilsoks, 
Reipondtnis. 

S>cius CriminiS'^Hoxu far protected at instance 
of Private Party for Crimes contained in Indict^ 
went as to xuhici Prisoner toaj only precognoscedp- 
trial not having proceeded. 
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[The heta m this case we briefly stated id oor last 
number ; and in fulfilment of the promise which we then 
made, proceed to gf ve a report of the ulterior proceedings 
in regard to the ao^ect} 

The interlocutor pronounced by the Court on 
the 26th ultinio ww as follows:— 

« The r^rd Justice Clerk, and Lords Commissioners 
of Justiciary, having considered the bill of advocation, 
suspension, and liberation for William Hare, snd heard 
parlies' procurators at great length thereupon, appoint the 
said bill to be instantly intimated to hia Majesty's Advo- 
cate, and appoint his Lordship to make such answer 
thereto, as be shall think necessary, and therein to give 
such informatiOb to the Court as be shall deem proper, in 
regard to the aitnation in which ihePublicProaecotor stands 
in reference to the matters set forth in the said bill J Abd 
farther, ordain parties' procurators to give in informations 
upon the subject-matter of the said bill, and debate had 
thereupon this day ; both parties to print and lodge their re- 
apective informations with the Clerk of Court on or before 
Saturday at twelve o'clock, in order that the same may be 
reported and distributed to their Lordships." 

Informations containing a verjr full argument 
were given in by the private parties, and answers 
to the bill were lodged for the Lord Advocate. 
These answers bore, that a communication had 
been made to Hare, by the authority of his 
Lordship, that if he would disclose the facts re. 
lative to the case of Docherty, and to such other 
crimes of a similar nature committed by Burke, 
of which he was cognisant, he should not be 
brought to trial on account of his accession to 
any of these crimes. This assurance had no 
reference to one case more than another. It 
was intended for the purpose of receiving the 
whole information which Hare could give, in 
order that the respondent might put Burke and 
all others concerned on trial for" all the charges 
which might be brought forward. In giving this 
assurance, the respondent acted under the im. 
pression, and on the understanding, that when 
oifences were to be brought to light in the course 
of a criminal investigation, carried on at the 
public instance, trial at the instance of any pri- 
vate party was altogether excluded- In its na- 
ture, this assurance was thus of an unqualified 
description, and was calculated to lead the'^arty 
to believe that the possibility of future trial or 
punishment was thereby entirely removed. The 
assurance was so meant to be understood. 

The Judges having proceeded to deliver their 
opinions on the question before them, — 

Lord GUlles stated, that he was of opinion, 
that a private party had a clear title to institute 
a criminal process. How very lately was it the 
case, that, in prosecutions for forgery, these 
were always carried on at the instance of the 
banks i But it was unnecessary to confine their 
Lordships to the case of forgery only, for he 
was old enough to recollect a case of murder, in 
which he was engaged, where the prosecution 
was found cempetenti though the then Public 



Prosecutor reftised his concourse. The roost 
eminent counsel at the bar were employed 
against Captain Macdonald, the gentleman ac- 
cused, but no objection to the right of the 
J private party to prosecute, was so much as al- 
uded to. In the present case, the counsel for 
the suspenders admit, in the most ample man- 
ner, that a private party has a right to assyth- 
ment, and that he cannot, as to that, be in any 
way controlled by the Public Prosectitor. That 
admission went farther than was perhaps at first 
seen. Was it clear that that claim would not 
be affected by quashing the present proceedings f 
In looking over the books, he had only found 
three cases in which assythment had been found 
due. The first, was that of a party who had 
obtained a remission before trial ; tne second, 
that of a party found guilty of murder by a 
court-martial, and pardoned ; and the third, was 
an application for a gift of the estate of a noble- 
man who had been fugitated. Suppose then, 
that under present circumstances, the suspenders 
were to make such a claim, he would not say 
that it would be incompetent, but he knew 
no precedent. If there was a trial, and a con- 
viction, and a pardon to follow, the claim for 
assythment would lie, and if there was an ac- 
quittal, it would not. The trial should therefore 
proceed, as in the event of a conviction, upon 
an application being made to the proper quarter 
for a pardon, an application in which he himself 
would concur it could not fail of success. 

Lord PkmiUu was of a different opinion- 
He observed, that the plea of the respon. 
dents that the Public Prosecutor had no right 
to controul the private party, could not be 
absolutely maintained. Tuere were many cases 
in which he could do so ; the restriction of 
the libel was an instance. It was admitted, 
if a witness was upon trial, he could not be 
brought to the bar himself. Even Mr Jeffrey 
admitted that Hare could not be tried for the 
murder of the woman Docherty ; now, how 
were the relations of that woman prevented 
from prosecuting, but by the interference of the 
Public Prosecutor ? Was it not, then, vain to 
lay it down in broad words, that the right of a 
private part^ was not controlled by the public? 
His Lordship went on to instance a case which 
unfortunately oflen occurred in the criminal 
practice of the country — that of a party who 
might be accused of various charges (say of 
theft or robbery), which were included in one 
indictment; suppose that, in such a case, the 
Public Prosecutor found it necessary to admit 
an associate as a witness, but, on going through 
the trial, he found the first charge so clearly 
proven, that it was unnecessary farther to take 
up the time of the Court, and of the Jury, with 
going into the others, and therefore stopt sli^rt, 
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contented with the verdict, which ins.ured the 
full punishment of the law; could it be. possibly 
said that the private party, w|ro suffered injury, 
could then turn rount}, and plac0 (hp witness a£ 
the bar upon any of the other charge^ in regard 
to which evidence had not been led ? This was 
analogous to the case now before the Court ; 
and no man would say that such » proceeding 
was competent. His Lordship was, therefore,' 
of opinion, that the bill should be passed, and 
the proceedings quashed. 

Lord Meadamauk maintained, th^t at no 
period in the law of Scotland has a private pro- 
secutor ever enjoyed the power of sumg a crimi* 
nal, without being subject to controul by the 
Public Prosecutor and the Court, and beheld, 
that, when the King created the Lord Advocate 
Public Prosecutor, he also must be held^to have 
invested him with all the powers necessary for 
explicating the duties of his office. Among these 
the power of remission of offences, for the pur« 
pose of obtaining information essential to the 
public welfare, must have been transferred. 
There never had been a prosecution of a socius 
criminis, at any period, ^in the history of tfie 
Court, when* he had. obtained the promise of in. 
clemnity from the Lord Advocate, ancf given in- 
formation and evidence. His Lordship was, 
therefore, for passing the bill. 

Lord Mackenzie^ who was df the same opinion, 
observed that if it be admitted that the private 
prosecutor, in this instance, mOay proceed against 
Hare for the murder of Wilson, then may also 
the relations of Docherty, for doubtless she 
Las also relations who would be entitled, 
proceed against bim for her murder, and in 
this way, he might have been the next day con- 
victed, for the share he had in that transaction, 
to which he had spoken as King's evidence. 
His Lordship^s mind recoiled from such a sup- 
position, which could not be evaded, unless the 
protection guaranteed by the Public Prosecutor 
be rendered effectual against the private party. 
There was clearly a riorht in the private party to 
prosecute ; but, unless the private party came 
forward in time, the Public Prosecutor, by tak- 
ing up the case, comes in his place* . 

Lord AUomiy concurred in the opinion ex- 
pressed by Lord Gillies, and considered that 
the Lord Advocate, who had acted so wisely 
for the public interest on the one hand, was 
bound, in the event of. a conviction, to go to 
the Crown for a remission to Hare on the other, 
after tlie disclosure he had made, and the pledge 
be bad received. 



The Lord Juslke Clerk gave an opinion, at 
great length, in support of the bill ; and the 
majority of their Lordships being of that opi- 
nion, an interlocutor was pronouncefl, (ikfising 
the bill, ordaining Hare to be liberated; and 
the precognitions uken, with a view to his trials 
to be cancelled. 

■■ ■ . , ■ 1 , 1 

ACT O F SEDE RUNT, 

FkhmaryT, 1829. 

RESI'ECnNO THE ADtflS^dN OF PbOCV BATOBS 

IN THE Shewff Court of Leith. 

Thiff act narrates the ?. and 8* of Geo. IV. 
cap.' 112, empowerinjg the Sheriff-depute of the 
county of Edinburgh to appoint a Sberiff'-substi- 
tute for the town of Leith and vicinity ; that va- 
rious individuals had applied to Duncan Mathe^ 
son, £sq.^ who was appointed Sheriff*- substitute 
under the foresaid statute, to be adun'tted as 
procurators or solicitors before the Sheriff Court 
of his district: That these individuals, though' 
not duly qualiffed in terms of the act of sede- 
runt, 15th November 1825, to be admitted as 
procurators before any Sheriff Court in Scotland, 
had, for sometime past, acted as solicitors in the 
local courts of the town of Leith : That as their 
practice will now be superseded by the new 
Court; — therefor^/ the Sheriff suggested to the 
Court the expediency of his being allowed to 
a*dmit as procurators in the Sheriff CotKt of 
Leith, such persons as were practitioners in the 
Admiralty and Bailie Courts of Leith, at the 
time of passing the act of 7. and 8. of Geo. IV.* 
above mentioned. The Court modified the acts 
of sederunt of I5th November 1825, and 14th 
November 1 828, so far as to empower the She- 
riff of Leith to enrol the applicants as solicitors 
before the Sheriff Court of Leith, saving and 
excepting in all caue^cs arising in, or connected 
with the district which the Sheriff, in his com. 
mission to Mr Matheson, has added to that 
speci^d in the 2d section of the foresaid statute. 
And the Lords declared this act of sederunt to 
be without prejudice to the right of the. mem- 
bers of the said society to be admitted and 
enrolled as practitioners in the Sheriff Court of 
Leith, on such members making the application 
for that purpose in the Sheriff^ Court of Leith. 

■&■■.■ ■ 11" - ■ - g'T' ' 8' .' =:^:s^a3 

EDINBURGH : 

PrintM, PubUabed, tDd SoM bj M. Kwznw, Uw PilnCffr. 
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COURT OF SESSIONk 

INNErw-IIOUSE. 
FIRST DIVISION.— Feiruflry 10, 1829. 

No. 1 12.-- James & Frederick Lawsoxs, Su^nden, v. 
Patrick Murray, Esq, Chatger, 

Proof-^Reference to Oath. — Mr Murray gran- 
ted (1797) a lease of the farm of Brydiestoa, 
for 19 years, in favour of Alexander Lawson^ 
whom failing by decease, of his second and third 
sons (the suspenders.) The lease contained the 
following provision ( — 

** And with regard to ibe mill of Brydieston, niBchi- 
nenr thereor, milierV bouse, and other houses upon the 
oetner farm, lately occupied by the said Andrenr DhI- 
gairiis, as they have already been delivered over to the 
said Alexander Lawaon, by the appreciation of tradesmen 
iDutually chosen, and valued by them at the sum of L2S, 
16s. Sterling ; so the said Alexander Lawson, and the 
■aid Frederick and James Lawson, are hereby expressly 
taken bound to maintain and keep these subjects in repair 
during the tick ; and it is stipulated, that at the expiiy 
thereof, they shall be again appraised and valned by per- 
aona mutually chosen ; and it the valuation at the expiry 
shall fall short of the aforesaid valuation at the entry, the 
tenant shall be bound to pay the short-coming or defi- 
ciency to the proprietor ; and in case the valuation at the 
expiry shall exceed the aforesaid valuation at the tenant's 
entry, the tenant shall have a claim on the proprietor for 
such meliorations, as the same shall, in that manner, be 
ascertained.*' 

The suspenders subsequently acquired a con- 
veyance from their father of his right under this 
lease. When the lease expired in 1815, a valua- 
tion of the subjects recited in the above clause 
was duly made, in order to ascertain the mutual 
claims of the landl«'rd and tenants. In this va- 
luation were included the mill and machinery of 
Brydie&ton, to which the landlord objected, upon 
the plea, that they had been bisetied per incuriam 
by his agent in the original valuation, and were 
not intended or understood by the parties to be 
included. The suspenders, however, conceiving 
that these subjects were originally included, and 
that their claims under the second valuation, and 
a claim of damage against the landlord, for im- 
proper interference with the cultivation of the 
farm during the last year of the lease, more than 
extinguished the landlord's claims, refused accor- 
dingly to pay the last yearns rent; upon which the 



landlord recorded the tack, and charged them 
upon it. A suspension of the charge was brought 
by the tenants, upon the ground of their coun« 
ter-claims. They further pleaded, that the ori* 
ginal tack being a probative deed, furnished le- 
gal proof of the intention of the parties to in« 
elude the mill and machinery in the valua- 
tion, and that the charger having permitted them 
to possess during the lease, without impugning 
the provisions in it, was now barred from objec- 
ting. The charger offered to prove, by parole 
testimony, that the mill and machinery were not 
intended to be included in the original valuation. 
This mode of proof was allowed by Lord Ordi- 
nary, Alloway, but afterwards disallowed by the 
Court. Upon this, the charger proposed a re« 
ference to the suspenders' oath, and gave in two 
minutes of reference, which were refused as in- 
competent ; and, upon presenting a third minute, 
in the following terms, " itefers to the oath of 
the suspenders, whether the sum of L81, 9s. 8d. 
claimed on account of meliorations, is justly 
due," which was still objected to by the suspen- 
ders as incompetent : The Lord Ordinary ordered 
cases to the Inner-House, accompanying his 
interlocutor with the following 

" Note. — As this case has been repeatedly under the 
consideration of the Inner- House, it seems expedient that 
the terms of the reference should be adjusted there, with 
a view to save expense to the parties, and to afford an op- 
portunity of laying down a general rule of law on a point 
very imperfectly treated in the boukc A reference is not 
necessarily olije^tionable, because it involves a question of 
law, for law cannot always be separated from fact, before 
a proof, as long experience has shewn. But the party to 
whom a reference is made, seems entitled to insist that 
the separation shall be made, in so far as it ciin be clearly 
done, thrft he may not be called upon to give an opinion 
on what he is not supposed to understand. In the present 
case, the proper reference appears to be, what was the 
actual agreement of the parties with regard to the mill 
and houses upon the farm ? and whether that agreement 
is not erroneously stated in the written lease ?" 

Upon advising the cases of the parties, it was 
maintained for the charger, that, in addition to 
the general reference as to the debt on account 
of meliorations, there should also be a special re. 
ference as to whether the mill, &c. was included 
in the original valuation. The suspenders ob« 
jected to this addition, on the plea that the ge- 
neral reference, if competent, (which they de» 
nied,) would of itself exhaust the cause 
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Lord Gillies thought the reference proposed 
b^ the Lord Ordiaitry was competent and suffi- 
cient, and couU be made to include, under it, the 
special reference as to the mills, &c. 

The other Judges concurred, and accordingly 
remitted the cause to the Lord Ordinary to ad- 
just the terms of the reference to oath, agreeably 
to his own note thereupon, and to proceed fur- 
ther in the cause aa accordsi and reserved the 
question of expenses. 

Lord Offlinary, Corehouse.— ^c/. Dean of Faeultj, 
Pyper. AU, So|icltor.General Smytbe. — Macmillan it 
Grant, W.S., SuRpenders* Agents. James Danda6,C.S^ 
Ciiarger's Ageat U. Clerk. 

No. llSr — Pet, John Jameson V. Wight. 

Act qfSederuntpSth February \H06^Remitto 
Auditor. — The petitioner (Jameson) having 
been employed by Wight, as his agent, to con- 
duct an action of damages, presented the present 
petition, in terms of the act of sederunt* 6th 
February 1806, to have the accounts incurred 
l^y Wight to him, for the proceedings in the said 
action during the period of bis agency, remit- 
ted to the Auditor of Court to be taxed, and the 
amount as reported on decerned for* The peti- 
tion was opposed by Wight as incompetent, in 
respect that the accounts were incurred in an ac- 
tion which depended during the petitioner's whole 
BgenQy before the Jury Court, — that the re- 
mit C9uld only be made from that Court — and 
that t^e whole esipenses incurred in the action 
ijrere then before the Auditor on a remit from the 
Jury Court. 

Lord President considered the Jury Court 
a part of this Court. The petition prayed that 
the accounts should be remitted to the Auditor, 
according to the act of sederunt, to be taxed as 
between parti/ and agent. The application was 
perfectly competent. 

The Court concurred, and therefore remitted 
the account of expenses to the Auditor of Court, 
as craved, and to report thereon. 

jlct. Solicitor-General. — -rftt. Cuninghanoe. Party, 
Petitioner's Agent. Adttm & Brown, W.S., Respon- 
4ent*a Agema. U. Clerk. 

Wo. 114.— Low, Adv9cator, v. Paterson, Respondent. 

Contract. — Colonel Peterson (respondent), 
iicting for himseU and the other heritors of the 
parish of Longforgan, who had agreed to build 
a new manse and offices in the said parish, 
entered into a contract with Baird, mason in 
Errol, and others, to have the mason, wri«ht 
5ater, planter, and smith-work, performed for 
1.920. Baird employed, or recommended, sub- 
qontr^ctorft for these different kinds of work,— 
some of whomi doubtful of Baird as a security 



for their payment, thought it necessary to enter 
directly into an arrangement with the respon- 
dent (Peterson), to whom they presented their 
estimates, and got them approved of. Among 
these, the advocator (Low) contracted for the 
plaster. work, and received from the respondent 
L40 in part p^ment. Upon finishing the work, 
he demanded L20 more, alleging that he had 
contracted with the re^^ondeni^ to complete it 
for L60. This demand being refused, an action 
for the amount was raised by the advocator be- 
fore the Sheriff Court of Perth, in which the 
respondent pleaded in defence — 1^, That the 
advocator was merely a sub. contractor under 
Baird, who had agreed with tlie heritors to get 
the plaster-work done for L50 ; — 2dy That, sup- 
posing the advocator had a right to pursue 
the action, it was unfair to single out the re. 
spondent from among the heritors, and make 
him liable for the whole sum, when he had mere- 
ly acted as treasurer for the otljer heritors. — > 
The SheriiTsubatitute, after allowing both par- 
ties a proof, found (July 1826) tliat Baird was 
the person who contracted with the heritors for 
the whole work of the manse ; that Low must 
be held to have done tlie plaster-work by sub- 
contract with Baird, since 'he had failed to in« 
struct any bargain with the respondent ; and 
therefore sustained the defences, assoilzied the 
defender, and decerned, with L3, 14s. of ex« 
penses. To this interlocutor the Sheriff^depute 
adhered, (January 1827). An advocation of 
these judgments, at Low's instance, having come 
before the Lord Ordinary, his Lordship pro- 
nounced (July 1828) the following interlocu* 
tor:~ 

'\ Iff Jtt/y 182a— The Lord Ordinary having heard 
parties' procurators, and considered the closed record* 
fiodi^ That there is no evidence produced of any on« 
person whatsoever having conti acted with the heritors of 
Longfoigan for the erection of the manse for a given sum* 
be undertaking to execute the whole of the work, and to 
be responsible for the performance of the same ; hut finds, 
that it appears that the heritors had various estimates for 
portions of the work laid before them, and that for aught 
thut appears, they agreed with different iodividuals to 
execute the different parts of the work, according to 
tht'ir respective estimates, as )&id before them : Finds, that 
there being no specific contract bttwixt the advocator ana 
the heritors, or betwixt him and any oiher person, and 
that he having submitted an estimate to the heritors, and 
thereafter duly executed the work as therein specified, not 
only without challenge^ but, as fiir as appears i^om the 
partial pavments occasionally made,^ with the full know- 
ledge and approbation of the heritors, the legal infer- 
ence must be, that the amount of his remuneration was to 
be regulated by the swid estimate, — it neither being prov« 
ed nor alleged that any intimation was made to him to a 
contrary effect: Finds, that under the circumsUoces of 
the case, the respondent, George Paterson, has been pro- 
perly made the party in this action : Therefore advocatet 
the cause, recalls the interlocutor of the Sheriffii -Depute 
and Substitute complained of, and d§cemt against the re- 
Bpondent as libelled; finds him liable in the expei\se« in- 
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eurred both io this and the Inferior Court, of which al. 
lows an account to be given in ; and when lodged, remits 
tb the Auditor to tax the same, and report ; but reserves 
to the respondent his relief against the heritors of Longfor* 
gtu for the aums aforesaid, and to them their defences* 
as accords." 

Against thi« interlocutor, Paterson reclaimedy 
and contended, that it waa proved .by the evi- 
dence of the clergyman and schoolmaster of the 
parish, and of another witness ( Druramond }, 
that Uiere was a contract with Baird for the 
whole work; and that the presumption must 
follow, that Low was only a sub-contractor, 
employed by Baird, and trusting to him for 
payment. 

Lord Gillies thought it clear, that the advoca- 
tor had contracted with the heritors, although 
he may also have contracted with Baird. 

The Court refused the reclaiming note, and 
adhered to the Lord Ordinary's interlocutor. 

Lord Ordinary, Meadowbank.— ^fcf. Soiicitor-General, 
Meavea. - - ^//. Rutherford, George Duiidas, — George 
Gordon, S.S.C. Advocator's Agent. James Dundas, 
CS. Hespondeni's Agent,~B. Clerk. 

No. 11a— Lady Essex Ker's Trustees v. Lord 
Coebhouse's Interlocutor. 

Competition of Titles — Mr Sands, trustee of 
the late John, Duke of Roxburgh, raised an ac« 
lion of multiplepoinding (Nov. 1826) for the 
purpose of determining, among ocher things, 
whether the Duke*a legatees, or the surviving 
trustee of the Duke's sister, Lady Essex Ker, 
had a right to succeed to an heritable subject, 
called the five merk and forty shilling land of 
Samieston. The legatees founded their claim 
on the following deduction of titles : — 

The lands of Samieston were feus held of the 
entailed superiority, which was included in the 
titles of the entailed estate of Roxburgh, under 
the designation of the lands of Hownam, of which 
these feus form a part. 

In 1729, John Duke of Roxburgh executed, 
in favour of his son Robert, a disposition of the 
entailed estate, including the lands of Hownam, 
and consequently the superiority of Samieston ; 
which disposition contained procuratory of re- 
signation. 

In 1737, the said John Duke of Roxburgh 

iwhom for perspicuity we shall call First Duke 
ohn) purchased the dominium utile of the lands 
of Samieston, from Gladstone and Davidson, 
taking a disposition from them in favour of him- 
telf and his heirs of tailzie, as contained in the 
rights and infeftments of the estate of Roxburgh. 
The disposition contained a procuratory of resig- 
nation ad remanentiam^ to the effect that the 
property might be consolidated with the supe- 
^pnj^y, under the express provision and qualifi- - 
catjoa» that the property or dominium utile 



should not be subject to the fetters of the entailir 
Upon this procuratory, resignation ad rema" 
nentiam took place under that provision and 
qualification. 

In 1740, the First Duke John executed a 
conveyance of his estate in favour of his son 
Robert, and his heirs and assignees, and died 
soon thereafter, in 174L 

Upon his death, his son Duke Robert had 
the option of taking and holding the lands 
of Samieston, either under the procuratory of 
1729, (which, in consequence of the consolida- 
tion 1737, carried both the property and the 
entailed superiority of the lands), or under the 
conveyance of 1740, in favour of heirs and as- 
signees. He chose the former, by executing th^ 
procuratory of 1729, and making up titles under 
that procuratory. He some time afterwards 
executed a gensral conveyance of all lands and 
heritages belonging to him, without any special 
mention of the lands of Samieston ; and, m the 
year 1747, he also executed a disposition, con- 
taining procuratory of resignation of the whole 
lands which had formed the original entailed 
estate, including the lands of Hownam, in favour 
of his son Duke John (whom we shall call thQ 
Second Duke John.) On the death of his father 
Robert, the Second Duke John nrade up no title 
to the lands of Samieston under the general 
conveyance to heirs and assignees ; but executed 
the procuratory contained in the deed of i747» 
and thus made up a title to these lands as con- 
solidated with the superiority, in terms of the 
resignation ad remanentiam 1737: and upon 
those titles, the Second Duke John held these 
lands at his death. Shortly before his deatli, 
he conveyed by a trust-deed (1803), and a deed 
of instructions (l^O*,) the said lands and othcra 
to his trustee, the raiser of the multiplepoind- 
ing, for behoof of certain legatees, claimants in 
this action. 

The trustee of Ladies Essex and Mary Ker, op- 
posed the claim of the legatees upon the follow, 
ing grounds: Ist^ By virtue of a decree of reduc- 
tion (1806), by which the above deed of instruc- 
tions, in so far as it conveyed heritable subjects, to 
which Ladies Essex and Mary Ker were theheira 
alioqui successura^ was reduced and set aside. 
2d, In respect that the special disposition of the 
lands of Samieston, executed by John Duke of 
Roxburgh, to whom they Were dis|)oned in 
1740, effectually vacated the destination to the 
heirs of tailzie succeeding to the estate of Rox- 
burgh, and carried them to his sod Robert, and 
his heirs of line; and the general disposition by 
the said Robert which carried them to John last 
Duke of Roxburgh and his heirs of line. S^, 
That the said lands fell under the operation of 
the said decree of reduction, in so far as the 
claimants, the Ladies Mary and Essex Ker, were 
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the heirs of line of John Duke of Roxburgh, 
and, therefore, the heirs alioqui mcce^sura to 
these lands. 

T& this the legatees answered, that as the 
tttles^of the Second Duke John and his father 
Duke Robert were completed, not on services, 
but on procuratories of resignatitin, these titles 
vacated and extinguis^hcd any conveyances of 
the lands in favour of heirs and assignees, which 
juight have been executed by the said Dukes 
John and Robert. 

The Lord Ordinary, b/an interlocutor, (No- 
vember 1828) found, 

'• That the dominium ulUe oT the five merk and forty- 
Bhilliii); land of Saroieston, by virtue of the consolidation 
in 1737, fell under the destination, though they were ex- 
empted from the fetters of the entail : Findu, that John 
Duke of Roxhui^h, by resigning, in virtue of the proaira. 
tory 1747, and expeding a charter and infeftment on that 
resignation, renewed the tailzied investiture, and extia. 
gtiishe^, with regard to the lands, the desiifiuiibn to him- 
■flf and hU heirs whatsoever, contained in the general 
conveyances previously executed by bis father Duke 
Robert, and therefore, prefers the claimants Lady C. S. 
.fit HamiJton, &c. (the legatees of John Duke of Rox- 
burgh), and decerns in the preference accordingly.*' 

Against this interlocutor the trustee of Lady 
Essex Ker presented a reclaiming note. 

The Lord President observed, that it was 
clear Duke Robert intended to give his son 
Duke John the option of taking up the succession 
to these lands on either title, and he had chosen 
the limited one. 

The Court refused the prayer of the note, and 
adhered to the Lord Ordinary's interlocutor. 

Lord Ordinary, Corehouse.— /frt. Forsyth. Keay, J. A. 
MHConochie.— ^//. Solicitor- General. Thomson Paul, 
W.S., Agent for the Trustee of Lady E. Ker. Tod & 
Romanes, W.S., Agents for the Legatees of John Duke 
of Roxburgh. Mr Hamilton, Clerk. 

No. llGb^Pd/. John Reekie & Othebs p. James 
GxUDNEft & Others, 

Interim Magistrates to a Burgh. — In Janua- 
ry 1829, Lord Ordinary, Newton, pronounced 
an interlocutor reducing the election of the NT a- 
gistrates and Councillors of the burgh of Kil- 
Fenny for 1828, in an action which was brought 
o» account of certain irref^ularitics or deviations 
from Ihe practice of the burgh in the said elec- 
tion.. This interlocutor being acquiesced in, 
and the burgh being thu» left without pubh'c 
functionaries, the petitioners-, whose election 
was reduced by the said interlocutor, and who 
had (with the exception of Reekie, who suc- 
ceeded his father in 1828,) been in the magis- 
tracy since 1822, presented a petition to the 
First Division, in which they prayed the Court 
to exercise its nobile qfficiumy by appointing the 
petitioners managers of the said burgh. 

support of tiieir petition, the petitioners 



adduced the cases of the burgh of Montroser 
(June 1817,) the burgh of Aberdeen (March* 
1818,) and the burgh of Inverness (December 
1819,) where the Court had exercised their no* 
bile ojfficium in the manner craved. 

The petition was opposed by James Gardner 
and others, burgesses of the burgh, on the 
ground, that the petitioners were unfit for the 
management, from their habits and ttatits, and 
their dependence upon certain local influence 
The respondents, therefore, proposed other bur- 
gesses for the management, whom they alleged 
to be better qualified than the petitioners, from 
beini; unconnected with the litigations by whicb 
all the elections from 1822> downwards, had 
been redueed* 

Lord Balgray understood the rule which the 
Court followed^ when an election was sc; aside, 
which involved by its reduction the reductior^ 
of several previous or succeeding elections, and 
when a petition was presented for intcrim-ma* 
nagersj was, to go back and make the se1ectioi> 
from the last magistrates Ifga/lt/ elected. 

Lord Craigie considered that a good general 
rule ; but, in the peculiar circumstances of this 
case, his Lordship thought it would be better to 
remit to the Sheriff of the shire to suggest the 
most suitable individuals* 

Lord Gillies thought the Court must go back 
here to the magistrates of 1818. Every election 
since then was subject to challenge as much a» 
that of 1828, and might have been reduced. 

The Court accordingly appointed the peti- 
tioners to give in a condescendence of the names 
of the magistrates and treasurer at 1818. 

Jet, Hugh Bruce. -*^^. Ivory.- J. An^truther, W.S. 
Petitioners Agent — Ho<f. M*Keiizie, W.S. Retpon* 

deiit't Agent.— Mr Himilton, Cktk, 

No. l\7.—Pei. George Hay& Others. 
This was a petition under the act of sederunt* 
18th February 1730, which prayed for the ap- 
pointment of a curator to a person in a state of 
mental abberation, and for authority to the in- 
dividual whom the petitioners suggested to be 
curator, to make up feudal titles, in the person 
of the lunatic, to certain property which had 
fallen to him by succession. The Court ap- 
pointed the curator, but refused the petition 
quoad ultra;, holding, that it was both prema- 
ture to grant, and incompetent to the petition- 
ers to craye,.an authority which the curator alone 
could obtain, if he thought fit, in the due exer- 
cise of the duties of his office. * 
Jamea Knox, Agent. 

* A similar opinion was delivered on 13th Feb* 
ruarjr, on moving a petition for D. Emslie, for 
appoiDtm ent of a factor with special powers. 
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:No. I18.^P^r. John Bellenoen Ker, Esq. &c. o. 

GEOaCB NiCQL. 

Inhibiiion, restriction of, — Lady Essex Ker 
di^d jn 1818, leaving consii1ej*abIe debts and 
property both in England and Scotland. The 
trustees upon her estate having thrown her Eng« 
lish property into Chancery, her £ngli!>h credi- 
tors were advised to abandon their claims in 
Chancery, and to commence proceedings against 
the estates in Scotland for the recovery 'of their 
debts. They accordingly raised processes of 
constitution against the petitioners (heirs-por- 
tioners of Ladies Essex and Mary Ker), and 
obtained decreet, cogniiionis causa^ against the 
^aid petitioners, and upon these decreets exe- 
cuted and recorded inhibitions on their debts. 
Jn order to prevent the estate in Scotland from 
being carried off by adjudications which had 
been raised by two of these creditors, viz. Coutts 
and Company, and Marshall, the petitioners de* 
termined to discharge them ; and, for that pur- 
pose, sold two portions of the said estate, called 
Riccalton and Broom. In consequence, bow- 
.ever, of another creditor's (NicoFs) inhibition 
extending over the sa.id portions, thjpy (tlic peti- 
tioners) could not apply the price in the manner 
they desired, without having that inhibition re- 
jcalled. They, therefore, presented a petition to 
the Court, representing that Nicol's debt was 
under judicial investigation in the Court of 
Chancery, and could not at present be safely 
paid : That if his inhibition, in so far as appli- 
/cable to the lands spld, were discharged, there 
would still b3 as much of the estate remaining, 
affected by said inhibition, as would- more th^n 
pay his debt; and therefore praying that it 
might be recalled or restrictCii to that extent. 
The petition was opposed by Nicol's representa* 
tives, on the grounds, ibat until their debt, which 
was regularly constituted, both by bond and 
decree in the Court of Session, was discharged, 
the inhibition used in security of it, could not 
be suspended or restricted : that if the sai4 de- 
cree of constitution were good, the diligence was 
unchallengeable, and must receive direct and 
immediate effect. They farther (Jenied, that the 
remainder of the estate would be sufficient to 
pay their debt. It was further urged for the pe- 
titioner, that as Nicol's re)>resentatives were in 
England, they ought to await the decision upon 
their claim in the Court of Chancery. 

Lord Gillies said, the Court were in the daily 
practice of recalling and restricting inhibitions. 
An inhibition wa3 not a regular way of compell- 
ing payment : it was merely a security ; and if 
sufficient for payment of his debt, the creditor 
^lad no right to demand more. 



The Lord President considered the inhibition 
a mere step of diligence to keep the lands open 
for adjudication. Tlie power of the Court w^ 
undoubted to recal inhibition, either x>n satis- 
factory security being found for the debt, or 
when the creditor otherwise possessed ample se- 
curity, as was found in the case of Bremner, 
13th November 1821. 

The Court concurred, and accordingly re- 
stricted the inhibition in terms of the prayer of 
the petition. 

Act. Dean of Faculty, M. P. Browu.— -rf/*. Ruther- 
furd — A. Goldie, W.S. Petitioners* Agent.— J. Dun- 
d«8, C. S. KespondenfA Agent^Sir Walter Scot^ 
CJeik- 



No. i.l9.— Sib J. A. Cathcart p. JoHrr Cathcast 
Esq. 

Sequestration pendente ///e.-— The estate of 
Carleton was held, since 1717, under an jentail 
containing the usual prohibitory, irritant, and 
resolutive clauses. Sir Andrew Cathcait, who 
succeeded to it in HS^, being advised, that* 
from an omission in the prohibitory clause, he 
might contract debts, and make them effcatual 
against the estate ; an^ being apparently anxious 
to alter the or<^er of succession, appointed by 
the entail, allowed it *o he adjudged, at the 
Instance of Mr Kennedy, for an alleged debt qf 
L150,000. Mr Kennedy was regularly infeft 
upon a charter of adjudication, and afterward^ 
reconveyed the lands adjudged to Sir Andrew 
Cathcart, which conveyance proceeded upon the 
narrative, that Sir Andrew had paid L95,0QD 
as the price of ^he lands contained i^ the adju- 
dication. Upon this reconveyance. Sir Andrew 
was infeft, and got a charter of confirmation of 
his irifeftment. In 1827, he executed a new 
entail, altering entirely the former destination, 
calling Mr Cathcart of Geuoch as the first sub* 
stitute, failing the heirs of his own body, and 
postponing the petitioner, Sir J. A. Cathcart 
j[who was Sir Andrew's immediate heir) to a 
remote stage in the succession. Sir Andrew 
died in April 182^; and upon opening his repo- 
sitories, and discovering the nature of his set- 
tlements, it was intimated, on beba}f of the 
petitioner, Sir J. A. Cathcart, who was a minor, 
to the respondent, (Cathcart of Genoch,) that % 
^eduction would be brought of the adjudication, 
&c. by virtue of wbicj^ the destination in t^e 
original entail had been altered by Sir Andrew. 
This was followed up by a petition at the in- 
stance of the s^id Sir J. A. Cathcart, to have the 
estat^ sequestrated until the issue of the action 
of reduction, in respect that neither of the H- 
tigant^ had yet entered into possession ; — that 
the respondent had entered into an agrecmcpl 
for the joint management of the estatp \ i^^ 
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that, if possession was to be allowed to either, it 
must be to the heir of the original investiture. 

This petition was opposed by Mr Cathcart 
(respondent), upon the grounds — \ii, That his 
alle^d aHihor, the said Sir Andrew Cathcart, 
had been allowed to possess upon the adjudica- 
tion for five years undisturbed ; — 2dy That he 
clearly evinced the title by which he held the 
possession, by granting; a lease on the estate for 
S5 years (whereas* by the original entail, the 
duration of leases was limited to 19 years, 
except in cases of necessity ) ;—iand, S<2, That 
the respondent had a right to continue that 
possession, which could not be defeated by the 
arrangement he had gone into to accooimodate 
the petitioner in following out his claims. 

The Court ordered cases, in which the peti- 
tioner referred to Bankton, B. i. tit. IS, i 15: 
Ersktne, B. ii. tit, 12, § 55 ; M'Kay v. Heron, 
Kdkerran, p. 237 ; — anu the respondent to Bank- 
ton and Erskine, as before mentioned ; to Bu- 
chanan V. Gray and Hall, Mor. p. J 4-350 ; 
Douglas, Mor. p. 3967; Lord Dalhousie o. 
Lord and Lady Hawley, Mor. p. 5242 ; Mackay 
(7. Dalrymple, Mor. p. 14*341 ; and Earl of 
Byndford v. Dickson, Mor. p. 14348. 

Lords Balgraj/ and Craigie intimated, that 
they considered the adjudication an incompetent 
and illegal attempt to alter the lex feudi in re- 
gard to the estate, and 

The Court sequestrated the land and estate in 
terms of the prater of the petition, and of con- 
sent o^ both parties, appointed William John- 
iston, writer in Girvan, to be judicial factor 
thereon. 

Jet, Jameson. — JH, Skene. Hunter, Campbell, & 
CiithcNt, W.S., Petitioner's Agenru. John Donaldson, 
|rV.^ , Be^poiidem's Agent. Sir R. Dunda?, Clerk. 

No. 120.— iZec. Note, Macleod v. Macleod, 

Diligence^ Irregular Execution of— Remit to 
Jury Court ^-^Ihe pursuer. Captain Maclcod, 
took a lease for fourteen years, from Whitsunday 
|8il, of the lands of Gesto^ from the defender 

iMr Macleod of Macleod) at the yearly rent of 
•34-0, exclusive of some public burdens. In 
March 1816, the defender applied for, and sub- 
sequently obtained a warrant of sequestration of 
the pursuer*s farm-stocking, on account of alleged 
arrears of rent. The pursuer opposed this se- 
questration on the ground, that ne bad not got 
possession of all the lands let to him ; but the 
Sheriff repelled this defence, reserving, however, 
to the pursuer to establish his claims in a regular 
/action. The pursuer then brought an action 
(1817) concluding to have it found and de- 
clared, that he had not received from the de* 
fender all the land stipulated in his leasCi and 
fsif damagei <9 account of the said de^ciency. 



In consequence of some extra-judical arrange* 
ments, no judgment was given in this action til 1 
June 1824, when a verdict was returned in the 
Jury Court for the pursuer, finding that he had 
not got possession of the lands stipulated in his 
missive of lease, and assessing the damages 
therefor at L435. During the dependence of 
this action, from 1817 down to 1824, the de- 
fender continued to use, from time to time, legal 
diligence against the pursuer for alleged arrears 
of rent. He sold (May 1818), by virtue of the 
sequestration obtainea in 1816, the cattle on the 
farm. He applied for, and obtained a sequestra, 
tion (July 1817) of the sheep, horses in the 
plough, farming utensils, and remainder of the 
cattle not covered by the previous seauestration. 
He again sequestrated in 1819, and also in 1820 
and l»2i I and upon the last sequestration, again 
sold the pursuer*8 cattle, &c. Sequestrations 
were also obtained, and executed in 1824. On 
account of these proceedings, the pursuer raised 
an action of damages agamst the defender in 
1825, narrating, — \st, That these successive se. 
questrations had been obtained upon false 
grounds, no arrears of rent being due at the 
times they were granted. 2^, That they had 
been irregularly and illegally executed, and th« 
subjects attached by them had been sold with- 
out regular warrants of s^e. 3^, That their 
tendency^ in consequence of the constant in- 
terdict laid by them upon the pursuer's property, 
had been most injurious to his credit, and ruin* 
ous to his circumstances ; the action concluded 
accordingly for L5000 of damages and expenses. 
In defence against this action, the defends 
maintained, that the pursuer was barred, by the 
verdict obtained in the Jury Court in 1824, from . 
including in his action the proceedings under the 
sequestration of 1 8 16. 2rf, That, in regard to the 
subsequent sequestrations, they were regularly 
executed, and for arrears actually due; and Sdf 
That he was not liable in damages for exercising 
his right of hypothec. 4/A, That so long as the 
decrees of sequestration were unreducedi the 
pursuer's action was incompetent. 

The Lord Ordinary pronounced (I^ovember 
1828) an inflerlocutor, sustaining the first defence 
of res judicata i in regard to the sequestration of 
1816, but finding, 

" That with regurd to the other various subsequent 
processes of sequestration, applied for and obtained by the 
defender against the iiursuer, that the pursuer not hit vi tig 
brought any aetiun lor setting aside and reducing- the 
sanae, upon apy grounds of law which ma^ have been com- 
petent to him, does not bar or preclude him from insisting 
m the present process of damages, and therefore rebels 
that objection to the competency of the pursuer*s claim, 
fiut ^uoad ultra, silts procedure in this action, till thci 
question of count and reckoning betwixt the parties* pre- 
sently depending t>efore the Lord Ordinary, shall be dis- 
cussed, and brought, to a final determinaiion," 



Digitized by 



Google 



No. 6-] 



SCOTTISH JURIST, 



n 



Against this Interlocutor, both parties re* 
claimed ; — ^the pursuer, upon the ground that he 
was entitled to have the action remitted de piano 
to the Jury Court, without awaitting the issue 
of the count and reckoning ; and the defender, 
upon the ground that the Lord Ordinary had 
not sustained the objection to the competency of 
the actioDi — in respect that the pursuer had not 
reduced, but, on the contrary, had acquiesced 
in the Sheriff's decrees. 

The Lord President considered sequestration 
merely a step of diligence, which it was unne- 
cessary to reduce, any more than k would be to 
reduce a caption. The diligence might have 
been legal, but still, if oppressively executed, 
that was relevant to found an action of damages. 

Lord Balgray thought, that the diligence of 
sequestration was, at all times, one of a most 
dangerous and injurious tendency to the tenant, 
whose credit it generally destroyed over a whole 
district ; and, on that account, as much as for 
the landlord's own sake, ought to be cautiously 
and sparingly resorted to. 

The Court refused the prayer of the defend- 
er's note, and adhered, in so far as reclaimed 
against by him, to the Lord Ordinary's interlo- 
cutor. In regard to the pursuer's reclaiming 
note, praying for a remit de piano to the Jury 
Court, they thought, with the exception of Lord 
Craigie, (who wished the matter of accounting 
betwixt the parties to be first decided), that 
they were boi nd^ in accordance with the spirit 
of the act of Parliament, to remit ; and remit- 
ted accordingly. 

Lord Ordinary, Meadowbank.— ^c^ Dean of Faculty, 
Jameson. — Alt, Jeffrey, Marsbull. Pursuer's Agent, 
Coll M*Donalil, W.S. Defender's Agente, J. & C. 
Nairne, W.S. Sir W. Scoit, Clerk. 

— ^— ~ ' — ■ I ■ -I. ■ II ^ 

February 12, 1829. 

No. 121. — DcTNCAN Sinclair v. Wilson & Maclellan. 
Protest — Warrandice.^^Harrhon and the de- 
fenders (Wilson and Maclellan), were indorsers 
of a promissory-note whicli fell due at the Gree* 
nock Bank on 28th October 1820; and being 
dishonored, was protested at the instance of 
Thomson, the cashier of the said bank, the 
last indorsee. The bill was vitiated in the 
date, and the notary, who extended the pro. 
test, instead of filling up the proper date, filled 
up the « twenty-eighth day of Jvdy ;" so that 
the bill appeared, ex facie of the protest, to have 
been protested only three days after it was 
dated. After the protest was taken, Mr Thom- 
son applied to, and received payment from the 
defenders, Wilson and Maclellan, who there- 
upon recorded the protest, and got the usual 
registralion-decrcCi authorising diligence to pro- 
ceed in their names. They raised diligence ac- 
cordingly against Harrison, one of ike indorsers, 



and put a caption against him into the hands of 
a messenffer of the name of Angus Sinclair, for* 
whose faithful execution of liis duty the pur- 
suer was cautioner to the Lord Lyon. The 
messenger not leaving used due diligence in 
putting the caption into execution, the defenders 
brought an action against him and the .pursuer, 
his cautioner, for payment of the debt and 
expenses. No defences being stated, deoree In 
absence was pronounced against the ptirsuer in 
May 1821, both for the debt and the expenses. 
The decree for the expenses went out in the name 
of the defenders* agents, Messrs Macqueen and 
Mackiotosh ; and captions were also taken out, 
both at tlieir instance and at the instance of 
the other defenders. Upon these, tlie piilrsuer 
was apprehended (March ia22)Y and to avoid 
incarceration, gave an order upon his ctok- 
account for the sums contained in the decrees. 
Having some time after obtained from Mac- . 
queen and Mackintosh an assigntition, bearing 
tvarrandice Jrom fad and deed^ of the grounds 
of debt, thefpursuer succeeded in recovering, 
by ultimate diligence, the balance due upoa 
the note from Duncan Campbell, one of the 
parties in it. The latter, however, upon dis- 
covering the error in the protest, immediately 
raised an action of repetition and datnages 
against the pursuers, on account of the illegal 
diligence used against him, and obtained decree 
in his favour. Meantime, before this decree 
was pronounced, the pursuer brought an action 
against the defenders, Wilson and Maclellan, and 
Macqueen and Mackintosh, concluding for re- 
duction of the decree in absence. May 182J, 
with the diligence thereo«, and for repetitioa 
of the sums paid under that diligence, and for 
relief of the action at the instance of the said 
Duncan Campbell. The principal defence against 
this action was foundea on the limited nature 
of the warrandice of the grounds of debt as- 
signed by the defenders, and on the circum« 
stance, that the error in the protest which vi- . 
tiated the diligence, was not the fact or deed 
of the defenders, but of the notary. This de- 
fence was sustained by the Lord Ordinary^ 
who accompanied his interlocutor with the fol- 
lowing no/«:— 

** Note.— iHltf Lord Ordinety has found no expenses 
due, because be ttiinka the pursuer's is a hard case. Ha 
conceives that the messenger could not have been sub. 
jected in dannagea for neglect, bad it appeared that the do« 
cument of debt was vitiated or the diligence inept ; and 
when the defenders compelled the ptirsuer, as his cau- 
tioner, to pay up the full balance of the debt, with the 
expense of the diligence, they were bound to assign to him 
the debt and diligence, with absolute warrandice. When 
he incautiously, however, accepted of an assignation, 
bearing the limited warrandice from fact and deed, the 
Lord Ordinary is of opinion, that, in terms of the doctrine 
laid down by Mr Brskiiie, fi. ii. tit. 3, eecL ^, the 
implied obligation must be superseded by the expressed 
one. 
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The pursuer reclaimed against this interlocu- 
tor ; nnd the Lord Ordinary, upon the Court 
remitting to his Lordship to reconsider the 
cause, appointed cases, on advising which, 

Lord Bahrat/ thought it a case requiring 
mature consideration. The pursuer heie paid 
the debt for the messenger, and was therefore 
entitled to every relief the messenger had a 
right to. He was entitled to say to the defen- 
ders — *' I pay you the money upon condition 
that you assign me the debt.^' The debt must 
exist — must be in rerum natura — and the as- 
signer is, in that case, bound to warrant its ex- 
istence. Suppose this had been a forged bill, 
would the messenger have been required to exe- 
cute diligence upon it, or could his cautioner 
have been liable for his neglecting to do so ? 
On the contrary, the messenger might have been 
liable in damages if he had proceeded in such a 
case. 

Lord Craigie thought the warrandice here 
one from omissions as well as commissions. 
The messenger had evidently no duty to dis- 
charge, and consequently his cautioner could 
not be liable. 

The Court accordingly, in respect of the vi- 
tiation of the bill, and illegality of the protest, 
and diligence thereon, found the defenders joint- 
ly and severally liable in repetition to the pur- 
suer, ; and renntted to the Lord Ordinary to 
hear the parties on the question of relief, and 
found the pursuer entitled to his expenses. 

Lord Ordinary, Newton — Act. Jameson.— ^ft. Bu- 
chanan. Andrew Ciason, W.S., Pursuer's Agent — 
Hugh Mucqueen, W.S., Defende s' Agent. D. Cieik. 

Februnry 18, 1829. 



No. 122.— > Ward, &c. and Mandatoey, v. W illiam 
Matheso.n. 

Contract. — This was an action at the instance 
of the Edinburgh Portable Gas Company, for 
recovery of certain sums alleged to be due by 
the defender, as a partner of the said company. 
The defender had subscribed for 20 shares, at 
L.IO each, in a paper of proposals which was 
issued previous to the formation of the com. 
pany— had paid, previous to the comple- 
tion of the contract, one instalment on his 
shares, but had not signed the contract, nor 
attended any of the meetings of sub>criber!». 
He therefore opposed the action, upon the fol. 
lowing erounds: — That he had only signud the 
proposals, with a prospective intention of be- 
coming a partner of the company, provided 
it was formed upon the plan set forth in theso, 
proposals, subject to modificat on or altera- 
tion onlif by a general meeting of subscri. 
^ers. 2rf, That the first general meeting ap. 



pointed a committee of management, with 
power to frame a contr}«ct for the said com- 
pany, but did not empower the said committee to 
insert into that contract conditions inconsistent 
with, or opposed to the objects held out in the 
original proposals. Sd^ That nevertheless the 
said committee had drawn up a contract in 
direct violation of the original proposals : That 
the said contract empowered the company,— 
1st, To manufacture gas, — 2d, To manufacture 
gas from coal and other substances, — Sd, To 
enlarge the capital, and increase the number of 
subscribers, — (th, To sell their gas at any place 
within ten miles of Edinburgh, — 5th, Fixed the 
duration of the Company at 60 years, &c. ; 
whereas the original proposals, — 1st, Limited 
the Company to the sale of gas manufactured 
by others, — 2d, To the sale of oil gas, — 3d, Did 
not contemplate the enlargement of the capital, 
nor the increase of subscribers ; — nor, 4th, The 
sale of gas without the city of Edinburgh ; — 
nor, 5th, The continuance of the Company for 
60 years. The defender further pleaded, that he 
had never approved of nor signed this contract : 
that it had never been sanctioned by a general 
meeting ; and that, before it was drawn out, he 
had intimated to the Company the transference 
of his shares to Mr Tod, W.S. — which right of 
transference was secured to him in the original 
proposals, and that a resolution of the first 
meeting of the subscribers (before the contract 
was made) gave subscribers an option cither to 
sign the contract, or to forfeit their shares. 

The Lord Odinary (November lfc;2SJ found, 
that various provisions in the contract ot co;iart- 
nery, framed by the directors, materially differed 
from the proposals subscribed by the dofendcry 
and some of them inconsiiitent with these propo- 
sah — that the directory were not authorised by 
any general meeting to frame such a contract — 
that the contract so framed was not sanctioned 
by any general meeting, before the defender 
transferred his shares, and refused to subscribe 
— that the defender sold his shares to Mr Tod, 
and both were entitled to hold, from a letter of 
the secretary's, that the transference was ac- 
quiesced in, and that Mr Tod had an option 
either to subscribe the contract or forfeit his 
shares — that Tod adopted, as he was entitled, 
the last alternative : Therefore assoilzies the 
defender, and decerns, and finds the pursuers 
liable in expenses. — Upon a reclaiming note 
of the pursuers from this interlocutor, 

Lord Balgray thought the interlocutor of the 
Lord Ordinary a sound one. The defender's 
letter declining to pay the second instalment 
until the contract should be drawn out and 
signed, shewed that he considered the terms of 
that contract important ; and that he did not 
think his accession to the Company complete, 



Digitized by 



Google 



No. 50 



SCOTTISH JURIST. 



73 



AqcI, theiii was this contract, when drawn out, 
ionajide in terms of the original proposals and 
of the resolutions of the first meeting of sub- 
scribers ? His Lordship thought it was entirely 
different. 

The Lord President concurred, and thought 
that the only expenses the defender had bound 
himself for were those incurred by the Company 
in their preliminary arrangements. 

The Court, therefore, refused the reclaiming 
note, and adhered to the Lord Ordinary's inter- 
locutor. 

Lord Ordinary, Corehonse.— ^fr/. Deiii of Faculty, 
Ad. Anderson..*i^^. Jamefion, Manfaali. Gordon and 
Skelton, W. S., Pursaers' Agents ; William Waddell, 
W. a, DehndefB Agent D. Clerk. 

No. 12a.-.R0BERT BUENS, Jdvocoior, V, WlLUAM 
BoGLE, Retpondent, 

Runri^ Lands — ^The respondent, Bogle, in 
1824, raised an action before the SberifF-depute 
of Lanarkshire, on the act 1695, cap. 23, for the 
division of certain lands belonging to theadvoca* 
tor, Bums, alleged to be runrig. The action was 
opposed, on the grounds that the lands in question 
did not lie runrig in the sense of the statute ; but 
consisted of extensive fields, forming continu. 
ous purts of a considerable property, which 
could not be held to be runrig, anil broken 
down as such, merely because one or two small 
stripes, belonging to the respondent, run up the 
property to a certain extent ; and in particular 
that one field, Whiteraes Cross Acre Hole, al- 
leged to be runrig, consisted of a continuous 
stripe of 8 acres 3 roods 28 falls, which was 
only intersected by a road, and could in no sense 
be termed runrig, and that it was from its situ- 
ation particularly favourable for villas, and there* 
fore valuable to the advocator — The Sheriff al- 
lowed the advocator a proof, that any of the 
lands sought to be included in the division 
exceeded four acres, which he assumed as the 
criterion of extent as to runrig lands ; but he 
limited this proof by a finding, that wheresoever 
a road intersected a field, the parts of the field 
on each side of the road, though belonging to 
the same proprietor, were to be held runrig of 
one another. 

The Sheriff, by an interlocutor (1825), found 
the process of division, as of runrig lands, com- 
petent, and subsequently approved of a scheme 
of division, and declared tne grounds allocated 
accordingly. 

Of these judgments advocations were brought 
at the instance of both parties, before Lord 
Ordinary, Corehouse ; who by an interlocutor, 
(November 1828,) repelled the reasons of advo- 
cation m both actions, .and remitted simplicker 
to the Sheriff. This interlocutor being reclaim- 
id againsty 



Lard Balgray observed^ that the statute 1695* 
having been framed principally with a view to 
inclosing lands, and improving agriculture, the 
Court, in applying the statute, must be regulated 
by Uie same principle. Wherever it appeared 
that the extent of the runrig lands was so 
inconsiderable as not to justify the expense of 
inclosing, there the process of dif ision was com- 
petent. As to one of the fields included in the 
division, (Whiteraes Cross Acre Hole,) he fear- 
ed it was not in the situation contemplated by 
the statute. 

Lord Gillies thought the application of the 
statute here must be determined by expediency ; 
and he was not prepared to say that the division 
was expedient in this case. 

The Court accordingly recalled the Lord Ordi- 
nary's interlocutor, found that the field marked 
B. on the plan in process, (named Whiteraes 
Cross Acre Hole,) cannot be considered as run- 
rig land^, or subject to the proposed division ; 
therefore sustained the reasons of advocation, 
and remitted to the Sheriff to proceed of new 
on the principle of the above finding. 

Lord Ordinary, Corehouse. — Act. J. A. Murrav.— 
AU, Solicitor- General, Thomson.— Jas. Wemyss, W.S. 
Advocator's Agent W. & R. EUia, W.S. Respondent's 
Agents..-H. Clerk. 



No. 1^1— J. & O. Peargb & Manoato&t, r. David 
TxTBNEB h Others. 

Mandate. — In 1811, the defenders. Turner 
and Logan, and the late William Cowan, (now 
represented by the other defender, Henry 
Cowan, ) purchased each one-sixteenth share of 
die brig Hero of Ayr, and paid the price there- 
of. Messrs John Taylor and Sons, Ayr, and 
Messrs M'Harg and Wallace were also partners 
at the same time. For freiglit of the said ves- 
sel in a voyage to the Canary Islands, Messrs 
Hayes of Belfast, and Sanderson and Company 
in London, became indebted to the Comnan^ in 
a considerable sum,— for the recovery of which, 
the defenders. Turner and Logan, granted a 
mandate to one of their copartners,^in the foL 
lowing terms : — "* 

<* Mb Geo. TATLoa-*Sir,— We. the suh§enbing 
9wnen of the brig Hero, hereby authorise you to com- 
mence a law-suit agaiosc Mr Hayes of Belfast, or take 
any other measqres which may appear to you proper for 
the recovery of the freight due by them to us, on account 
of a voyage performed by the Hero, in the year 1814^ 
from Belfast to Lauzarotte, and from that place to Lon- 
don, and for such purpose, to employ any law agent, or 
other person as you may see 6t; and we engage to hold 
you free of any expense or loas incurred, &c.** 

(Signed) '< D. TuaNSB.-^ABixs Logam.** 

•' Jyr, \m December, 1810." 

^ Mr George Taylor accordingly raised on action 
in Ireland against Messrs Hayes of Belfast, and 
obtained a verdict against them for the debt ; 
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and Messrs Hayes agreed to draff a bill for the 
amount upon Sanderson and Cjoropany in Lon. 
don. In contemplation of this bill, and for the 
purpose of obtaining payment of it from San- 
derson and Co/npany, the defenders granted 
i September 18 19,) a second mandate to Mr 
aylor, of the following tenor : — 

** We, the undersigned owners of the brig Hero, here, 
by aothorise Mr G. Taylor to recover from Messrs S«n* 
derson and Company the amount of the bill drawn upon 
them by Halloway, Hayes, &c. Mr Taylor accounting, 
in terms of this letter, tu the undersigned. 

(Signed) " D. Turner, — James Logan,-^ 

For the Representattvea of the deceased William Cow- 
an, Junior, Grocer in Ayr, Henry Cowan." 

The bill drawn by Hayes was accordingly 
sent by George Taylor to his London corres- 
pondents/ who, upon Sanderson and Company 
refusing to accept it, handed it to the pursuers' 
-{ London solicitors,) in order to compel payment. 
The uursuers upon this instituted legal proceed- 
ings m the Courts in England ; and, for the ex- 
penses incurred in these proceedings, brought 
an action against the defenders, as- owners of the 
ship, for whose behoof they had sued. The 
defenders pleaded, that they were not liable, in 
respect, 1^, That they never directly authorised 
the legal proceedings ; 2(/, That they were not 
the registered owners of the vessel, nor had 
ever received any sort of title to the shares 
which they had purchased ; and, Sd, That, at all 
events, they were not liable ** singuli in solidum" 
but only in proportion to their interests or shares. 

For the pursuers, it was further maintained, 
that the defenders, besides their general liabi- 
lity upon the mandate, had homolgated the said 
legal proceedings, by voluntarily pajring the 
witnesses who had been cited in support of them. 
Lord Ordinary, Newton, reported the cause upon 
cases to the Court. 

The Court were clearly of opinion, that the 
defenders were re^^ponsible ; and, accordingly, 
repelled the defences, found the defenders 
liable in the expenses hitherto incurred by the 
pursuers, and remitted to the Lord Ordinary to 
proceed accordingly. 

Lord Ordinary, Newton.— ^cf. J. Hamilton.— >^/^. J. 
Wilson. — Bowie &. Campbell, W.S., Pursuers' Agents. 
William Mercer, W.S., Defenders' Agent.— Mr Pringle, 
Clerk. 

SECOND DIVISION — February 10, 1829. 

No. 125. — AmxN & Otheas v. Rkxd & Othebs. 
* Contract. — Prior to the year 1820, the Maglsu 
trates of Glasgow were vested, by act of Parlia- 
ment, with a power of assessing the inhabitanti» 
for the purpose of keeping the streets and com- 
mon sewers of the city in proper repair. A 
part of the Galloweate had been, about the year 
1813| allowed to fall into a very dirty and un- 



comfortable state, chiefly from the want of a 
common sewer. Several of the inhabitants, 
more immediately interested in this part of tha 
city, had frequently applied to the Magistrates 
to get this want supplied ; but the Magistrates, 
without denying or disputing the necessity of 
the measure itself, stated, in answer to this ap- 
plication, that they were unable* to advance the 
necessary funds, so as to carry into effect the 
required improvement. A formal deputation 
thereafter waited upon the Magistrates with the 
wish, Jirsty To get their permission to form a 
common sewer; and, secondly^ To ascertain 
whether the expenses would be repaid by the 
Magistrates, and if %0y at what time ? The 
Magistrates at once granted the permission, 
and agreed to repay the expense, if not in five 
years, at least as soon thereafter as the state of 
the trust funds would permit. A formal con- 
tract was signed on 28th and 29th June 181 S« 
by the Committee of Management of the Statute- 
labour trust, on the one part, and by the pur- 
suers and others (since deceased) proprietors of 
houses and shops on this line of street on the 
other part; whereby the latter obliged them- 
selves to make the sewer according to plans and 
specifications to be made out at the sight of 
certain persons named by the committee of trus- 
tees. On the other hand> the trustees obliged 
themselves— 

** To relay the causewaying after the sewer it com- 
pleted and the trench filled up,— 4iid that the ezpenie of 
the sewef^ digging the trench, &c., aa ascertained by pro- 
per vouchers, at the sight of the said superintendent, 
shall be paid fit)in the statute •labour conversion, when 
and as soon as the state of the trust-funds will permit^ 
but not sooner than the lapse of &y9 years firom the date 
of the completion of the seven.*' 

And the testing clause of the contract states, 
that the expense should 

*< Not commence to bear interest till five years after 
the date hereof.** 

The sewer was finished about September 
1813, being three months afler the date of tha 
contract ; and the expense was credited to the 
pursuers in the books of the trustees, amount- 
ing to LSQS, l2s. At the expiry of five years, 
as stipulated by the contract, application was 
made to the trustees for repayment of this ex- 
pense ; but they pleaded want of funds. 

A new act was pa^ssed in 1820, appointing 
new trustees, authorising additional assess- 
ments, and empowering the new trustees to 
borrow L8000 on the security of the rates, to 
be applied inter alia in paying up the debt pre- 
viously contracted, which the trustees were 
taken bound to do, by instalments of L200 
ayear at least. The new trustees being threat- 
ened with an action, at the pursuers' instaacet 
in 1825| authorised their superintendent to 
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offer a composition of 109. in the pound on the 
debt due to the pursuers, without any interest ; 
which proposal was immediately declined. It 
was further stated by the pursuers, that the 
trustees had applied their funds to other pur- 
poses than the payment of trust debts. 

An action was accordingly raised in the She- 
riff Court of Glasgow, against Joseph Rcid) 
writer in Glasgow, Clerk to the Parliamentary 
Trustees for Statute-labour (the respondent in 
the present action,) concluding for payment of 
the above sura of L393, l2s., wiih interest 
since 29th June 1818, being five years from the 
date of the contract. The defence maintained 
in the Inferior Court was, that ihe claim was 
similar to the postponed debts under Turnpike 
Ro&d Acts, where, for some local benefit, the 
proprietor of an estate is induced to advance the 
necessary outlay, trusting to repayment when 
the other debts of the trust are paid o(F, and the 
ordinary expenditure covered ; and, besides, 
that the trustees were not possessed of funds 
wherewith to dischari^e the claim. The Sheriff 
(Ulh February 1827^) found— 

** That l»y aaid contract, the sum sued for is declared 
to be payable when and as soon as the state of the trust 
funds will pennir, but no sooner: Finds, that the debt 
was thus, in its ]eg;d effect, postponed, till ihe funds of the 
6tatut&.labouT should admit of its dncharge, in a fair and 
proper administration of said funds, under the exercise of 
the powers conferred by the acts of i^arliament upon (he 
Statute-labour Trustees : Finds, that it has been pointedly 
stated by the defender, in his answers and revised answers, 
and not denied by the pursuers in their revised conde- 
scendence, that the sum sued for is eniered in the trust 
accounts, both before and since the change in the manage- 
ment of the trust in the year 1820, as a postponed claim, 
and not as an ordinary debt due by the trust, &c. : There- 
fore, finds, that there is no fund or balance in the 
bands of the trustees, vi'bich can warrant a decree in 
this action for the sum concluded for; sustains the 
defence, and dismisses the action. But, in respect it is 
set fotth by the pursuers, that the defender ought to be 
in funds sufficient for payment of the dfebt due by them, 
in terms of said agreement, reserves action at the pursuers' 
instance, in competent form, Hgain^t the defender calling 
him to account fur the management a?td application of the 
trust funds ; and to the defender, as Clerk to the Statute* 
labour Trustees, his defences as accords.** 

An advocation having been brought of this 
judgment of the Sheriff, the Lord Ordinary, ( 1.5ih 
December 1827,) repelled the reasons of advoca- 
tion, remitted the cause simpiiciter to the Sheriff, 
and found the advocators liable in expenses. — 
Upon advising a reclaiming note against this 
interlocutor, 

The Lord Justice Clerk observed, that, look- 
ing^ to the contract, wherry the expense of the 
sewer in question was only* to bear interest after 
five years from the date of the contract, it could 
not be construed as giving these trustees a power 
of postponing this debt at their pleasure. It did 
not signify what the trustees entered in their 
t>ook8 : these entriei must be taken in connec- 



tion with the terms of the contract. That, in 
his Lordship's opinion, the debt was exigible, 
whenever the funds of the trustees were in a state 
to yield payment, allowance being made for debts 
that were prefbrable- In the condescendence, it 
was stated, that there were sufficient funds: 
this averment was not answered or denied. If 
there was a regular set of books }rom which the 
balance might be ascertained, the regular course 
would have been to remit to an accountant. 
And aflcr striking the actual balance, could it 
be shewn that these trustees, contrary to the 
faith of their contract, had squandered the 
trust funds, they must pay this debt, and reco* 
ver it the best way they can. The reservation 
in the Sheriff's interlocutor, who takes it for 
granted that there was no balance, it was dif- 
ficult to understand. The only thing awanting 
was, to ascertain, by a remit to an accountant, 
from inspection of the books, how the balance 
actually stood. The trustees had no power to 
postpone this debt. 

Lord AUoxmu was of the same opinion. His 
Lordship could not conceive upon what prin- 
ciple a construction could be put on this con- 
tract by which this debt should not be demand- 
able till it should be the pleasure of the trustees 
to pay it. He had never before seen an action 
like this. It was brought against trustees ap- 
pointed for carrying into effect an object for the 
public benefit, and the only conclusion was for 
payment when it could be lawfully called for. 
The agreement was for a postponement of the 
term of payment. The money was laid out by 
private parties in the first place ; and it might 
be true that payment could not be asked till 
1818. But there was nothing in the contract 
preventing these parties from claiming interest 
after that date. No doubt, if there were pre- 
ferable debts at that period, the claim could on- 
ly be made suo ordine. The Court must fix the 
principle of the ranking, and the parties must 
be left to apply that principle. Such a finding 
would enable the parties to get payment of their 
debt in the course of time. It only required a 
judgment to fix the principle, and a remit to the 
Sheriff to proceed on that principle. If the. 
money has been improperly applied, all that 
would be ascertained. But whether or not^ that 
only brought the payment sooner or later. The 
pursuers might be delayed a little ; but they were 
sure of getting payment. If the trustees could 
not pay this debt, how could they offer a com- 
position upon a debt of L4000? This they 
were not entitled to do. They should have ap- 
plied the funds in discharging the trust debts in 
their order. 

Lord Glenlee concurred in this opinion. His 
Lordship remarked, that the trustees admittec| 
the debt, but pleaded a want of funds* 
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ZoTflT Pitmtllu was of the same opinion. His 
Lordship thought it impossihle to adhere to the 
Lord Ordinary^s interlocutor, which affirmed that 
of the Sheriff. His Lordship saw no ground for 
tne reservation in the Sheriff's interlocutor. It 
was both incompetent and unnecessary : it was 
incompetent, because the pursuers had no right 
to call the defenders to account for their ma« 
nagemeot ; and it was unnecessary, because the 
accounting, so far as competent, might be gone 
into under the present action. His Lordship ap- 
proved of the remit to the Lord Ordinary to as- 
certain the state of the funds. 

The Court recalled the interlocutor of the 
Lord Ordinary ; and, before answer, remitted to 
bis Lordship to allow an investigation into the 
state of the funds since the date of the contract, 
in reference to Article VIII. of the Condescend- 
etice, reserving all questions of expenses hinc inde. 
Lord Ordinaiy, Medwyn. Counsel for Punuert^ 
Skene. For Defenders— Keddie & Jeffrey. Macmiilan 
and Grant, W.S., and Campbell & Macdowall, Agentib— 
Mr Holland, Clerk. 

— '. ' " .' ■■,'■ ■ 

February II, 1829. 

No. Id6. — Kennedy v. Kennedys. 
Entail — Act 1695, tf.24. — Provisions io young* 
er Children.— In 1772, David Kennedy of Craig 
executed an entail '< to and in favour of myself ; 
whom failing, to David Kennedy, my only son/' 
&c., and died in 1782, upon which his son, with- 
out first serving heir? made up titles upon the 
procuratory and precept in the entail which had 
been left unexecuted } and then, in virtue of 
powers conferred bv the entail, burdened the 
property with certam provisions to his younger 
children. He afterwards possessed the estate 
for more than 40 vears ; but his own son having 
predeceased him m 1819, he was on his death 
succeeded by his grandson, David Dalton Ken. 
nedy, who, in order to get quit of the above pro • 
visions, made up titles by connecting himself 
with his great-grandfather, the entailer, thereby 
passing over his grandfather, who had granted 
these provisions, and then pursued two actions, 
Isty A reduction of his grandfathnr's titles; and 
adf A redugtion-improbation of the provisions : 
and the grounds upon which he proceeded were, 
ihai his grandfather's titles were inept and null, 
as he was first substitute, and not institute in the 
entail, and therefore required a service — that 
this objection was not removed by prescription, 
as his father had died in 1819, when he himself 
was minor, i. e. 37 years only after the date of 
these titles — that the provisions therefore pro. 
cecded a non habmle potettatem — that the act 
1695, c. 24i relative to mterjected heirs, did not 
apply to heirs of entail^-and that the provi. 
Bions were not onerous. 

Ihe Lord Ordinary (i5^ January 1828) de- 



cerned in the reduction, finding, that the titles 
had been ineptly made up.without a service, and 
that the prescription had been interrupted at 
the death of the pursuer's father; and in the re- 
duction-improbation found, that the provisions, 
if onerous, would, notwithstanding the entail, 
bind the pursuer ; but that, whether they were 
so or not, would depend *< on the granter having 
otherwise no sufficient means to provide reason- 
ably and suitably for his vounger children." 

Keclaiming notes were lodg^ for both parties, 
whereupon — 

Lord$ Glenlee and Attomay expressed their 
opinions, that the Ordinary was right in reduc- 
ing the titles, and in holding that the provisions 
could not be challenged by the pursuer, by re- 
ferring to the entail, when the entail expressly 
authorised them> but that these provisions were 
binding on the pursuer, whether the granter 
had other means of providing for his younger 
children or not. The other Judges concurred. 

An interlocutor was accordingly pronounced, 
adhering to. the judgment of the Lord Ordinary, 
in so far as it reduced the titles challenged, and, 
on the above grounds, asaoilaieing the defenders 
from the reduction-improbation idtogether, find, 
ing expenses due, Arc. 

Lord Ordinary, Newton. Counsel for Pursuew— 
Skene & A. McNeill. For Defenden— Jardine. Janiea 
Dunlop, W.S., Punuer'i Agent. Jo. Bell, W.S., De- 
fenders' Agent. F. Clerk. 

February 12, 1829. 

No. 127.— SiB Alexander KErra v. Commisbioiiers roa 
Stonehaven Habboub. 
Servitude, — Act of Parliament, — The sus- 
pender is proprietor of the lands and barony of 
Dunnottar, sin estate adjoining to the town of 
Stonehaven, The chargers are trustees appoint- 
ed by a local statute, passed in the year 1825, 
for improving the harbour of Stonehaven. By 
this act it is declared, 

** That it shall and may he lawful for the said com- 
missionern, or any person or persons sppointed by them 
for that purpose, and they ana such per»ou or persons are 
hereby empowered to open ouarries in any waste or com- 
mon in the said county of Kincardine, (not being farther 
distant than one mUe from the high water mark,} or within 
. high water mark on the sboKs of the said county, and to 
dig, gather, and take away therefrom stones, gravel, saod» 
clay, furze, heath, rubbish, or otl^ materials, necessary 
for constructing any of the works authorised by this 
act, without making any compensation for the same : 
And also to open quarries, and to dig, gather, and take 
away therefrom stones, grareJ, sand, clay, furse, heatb, 
rubbish, or other materiab, (limber excepted,) in and out 
of any grounds, whether inclosed or not, (not being the 
ground whereupon any house stands, nor a garden, orchard, 
planted walk, lawn, or avenue to any house,} or any 

g'ece or parcel of ground set spart or used as a nursery 
r treet previotts to the passing of ibis act, where 
the said msterials can most easily b« fbvnd, within two 
milfs oi the said bubour, for the construction of the said 
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works, miking recompenie for the damage thereby occa- 
soned in manner berein-after-mentioned.** 

Close to the harbour of Stonehavea, there ia 
a large cliff, knofm by the name of the Common 
Braes of Stonehaven ; and the substratum of 
this common is called the Redcraig Quarry, 
which is situate in the suspender's property. 
By contract, dated 12th April 162^, between 
William Earl Mareschal Lord Keith, tlie sus- 
pender's predecessor, and certain indiTiduals, 
feuars of Stoaehaven, his Lordship, in conside* 
ration of certain feu duties to be paid to him, 
obliged himself to grant infeflments to the 
feuars. The contract contains the following 
clause : — 

^ Wbilk persons and inbabifanta tbat shall happen Co 
be feuars in the said town in all time hereafter shall hav« 
properly belonging only to the said feoara and feuari 
thereof, the commonty and privilegeis aftermentioried, viz. 
In commonty and pasturage of all and haill the Braea of 
Stonehaven, as Wind Weather Shears betwixt the com- 
mon way that passes on the west side thereor to Montrose, 
«afitwith to the Bridg;e of Downie, with commonty of 
casting fuel, fea), and divot, and pasturage of all and haill 
the moir called the Smiddy Muir, as shall be marked and 
meathed.** 

The feuars were permitted occasionaHy to 
take stones for repairins^ their houses from Red* 
<!raig quarry, but never for sale. The com- 
missioners under the act of Parliament, found- 
ing on the clause above quoted, and on the 
contract 1624, claimed a right of supplying the 
works at the harbour under their management 
from this quarry, and that without allowing any 
compensation to the suspender, on the ground 
that it was situated on a waste or common, not 
fhrlher distant than one mile from the high 
water mark, and part of it was actually within 
high water mark; and that the chargers were 
not bound to acknowledge the suspender as 
proprietor of grounds that, from the above 
contract, and the possession which followed, 
appeared to belong to the town or feuars of 
Stonehaven. The suspender brought the pre- 
sent suspension and interdict to prohibit the 
chargers from entering «* U|)on and opening 
quarries in the suspender's said lands and ba- 
rony of Dunnottar, or any part thereof, more 
especially his said quarry of Redcraig, and 
from quarrying or carrying away stones or other 
materials therefrom, without making good to 
the said suspender and his tenants in the said 
lands and quarry all damage occasioned by their 
proposed operations, and paying for stones or 
materials used or taken by them therefrom;" 
and his reasons of suspension were, that the 
feuars of Stonehaven, by the grant of 1624>, ac- 
quired no more than a right of pasturage, and 
tbat there was no title ( Stonehaven being at most 
merely a burgh of regality or barony ) in virtue of 
which, tt prescriptive right of servitude over the 



quarry could be acqtiired : Farther, that whe* 
ther the feuars had acquired such right or not, 
it had never been transferred to the suspenders, 
who could only found on the statute ; and that, 
besides, whatever right the statute conferred to 
open quarries within high water mark, or upon 
any common or waste within high water mark, 
which was all the length it went, it could not 
authorise the chargers to interfere with a quait/ 
not in a waste, but already wrought, and fer 
which the suspender had been drawing rent. 

Tike Lord Ordinary (15th January 1828,) sus« 
pended the letters simplicUert and found the 
suspender entitled to expenses. His Lordship 
also added the following note to his interlecii- 
tor>~ 

** Note.— The feaars of Stonehaven appear to have no 
title to any thing bnt ihepathtragt of the Braes. This ia 
plain from the words of their contraot of fea, when stated 
with accaracy, (which baa been £oo much neglected.) And 
then there seems to be no doubt, that the suspender has 
title and possession snfGcient to exclude strangers, and 
the chargers seem to he strangers ; for the act of Parlia- 
ment appears not applicable to quarries existing as open 
quarries previous to its date.** 

The chargers presented a reclaiming note 
against this interlocutor, on advising which^ 

The Lord Justice Clerk expressed an opintoiv 
in which Lord Alloway concurred, that the 
feuars had nothing more than a right of paa* 
turage conferred on them by the grant of 1624; 
but that the Court had nothing to do with tiukt 
grant, although it had extended forther, as 
these feuars were no parties to this process^ 
and the present chargers had derived no right 
whatever from them. The chargers could oolj 
claim what was conferred by the act of Parlia- 
ment ; and he was of opinion, that the act, when 
strictly interpreted, (which was the interpreta- 
tion to be put upon it, and upon every act in- 
terfering with the right of private individuals), 
conferred no right whatever of the nature pre- 
tended by the chargers. He was .of opinion» 
however, that the question before them regard- 
ed only the Redcraig quarry ; and that an un- 
derstanding to thit effect should be expressed 
in this interlocutor. 

The other Judges havfaig concurred, the note 
was refused on the understanding expressed. 

Lord Ordinary, MHckenzie.— >For Saspenders, For- 
syth ; H. Davidson, W.S. Agent. For Chargers, Skens^ 
and H. J. Robertson; R. Fleming, W.S. Agent. 

No. 128.— Pollok's Representatives v. BuchahaW. 
Copartnery. — Buchanan and Pollok carried 
on business along with Dunlop, under the 
firm of Buchanan, Dunlop and Company. Ro- 
bert Pollok, who had at one time been their 
clerk, held an eighth share as a partner. This 
copartnery was dissolved in 1800; but Bu- 
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chanan resolved to continue the business, and 
tp furm a new partnership with Pollok. In 
carrying on the mercantile speculations upon 
which they had embarked, they had one esJta- 
blishment in London, and another in America, 
for the sale of English manufactures. The latter 
was managed b^ a Mr IVedivay, whose share 
was to be one-fifth of the American speculations 
only, and by Mr Allan PoHok, brother of Ro. 
bert Pollok, who was to receive one-eighth 
share of this branch of the business.-r-Robert 
Pollok died in America about the beginning of 
the year 1811 ; and the present action of po^int 
and reckoning was brought by his representa- 
tives, against Buchanan, to ascertain uie share 
which Robert Pollok had in the copartnery, 
and to obtain payment thereof. There was no 
dispute as to the respective shares of Mr Tred- 
waV or Allan Pollok. 

T^e respondent, Buchanan, pleaded that the 
share of the deceased Robert Pollok was fixed 
by correspondence between him and the respon- 
dent, although there was no written contract of 
copartnery. But the only point of general im- 
portance m the case was— how far it was com- 
petent, in the case of a deceased partner of a 
company, to admit presumptions as to the ex- 
tent of the share held by him, while there was 
any written evidence from which the extent of 
such share could be ascertained P — The point at 
issue was argued and decided on the terms of the 
letters which passed between Robert Pollok and 
the respondent on this subject, which it is neqes* 
sary to notice. 

In a letter dated SOth December 1800, the 
respondent wrote to Robert {'ollok^ 

'< As I have already said, your share of the business will 
be made agreeable to you. One-third of it, I presume, 
will be satisfactory to you ; but you may write me freely 
with your opinion." 

To this letter R. Pollok answered, on 8th 
March 1801 :— 

" I have already said, that your arrangements, in every 
part of our business, will be perfectly agreeable to m^. I 
therefore leave my share, aiid every thing else, entirety to 
yourself.** 

Again, on 22d July 1801, the respondent 
wrote to R. Pollok ;— 

^^ With regard to ;rour share of the business, it is my 
wish to render it satisfactoiy : I have already proposed 
one- third ; but if that does not conform to your jdeas, you 
will please to mention, as well as the arrangements 



for your brother, which 1 think should be a sh.ire of the 
profits of any of the concerns he manages. But thi 
will be fixed in a manner agreeable to you and him.*' 



R, Pollok answered this letter, on 19th Sep- 
tember 1801, in the following terms:— 

*« I very attentively regard the contents of your'n, under 
date $2d July, copy whereof is one of the inclo8ure«, and 
I assure you it gives me great satisfaction. With regard 
to my share in our business, i hef; leave to confirm what 
I bavs already said to you on thia subject, that your ar- 



rangements will, in every respect, meet my approbation, 
and to repeat my request* chat you would progress ia 
making the arrangements entirely to your satibfciction.** 

On the 27th of April 1802, the respondeat 
wr.ote to R. Pollok as follows i-rr- 

" With regard to our OWQ concern, I shall have ariiclea 
of copHrtnery drawn up as soon fis possible; however, it 
is perfectly understood your share is one-third.** 

In another letter, which was written to R. 
Pollok by the respondent, dated 7th February 
1810, there is the foUoi^^ing passage > — 

** As I am ignorant of your torops of sgreemenf, botli 
with your brother and Tredway, I beg you will do me the 
favo^r of sending me a copy of tl)eir agreem.L>nt ; and I 
presume it is perfectly understood bjr you, that, after 
paying them off, two>thirds of the remainder is mine, and 
one-third of it your*s ; also that you have one- third of the 
profit of the business here, and fhe remaining two-thirda 
yiine.** 

And, lastly, a state of accounts, with a letter, 
dated 27th March 1811, was sent by the respon- 
dent to R. Pollok, but he had died before it 
reached Ameiica. In that letter, the defender 
stated, that he Jiiid put to th^ credit of his owi| 
account-current two thirds of the stock account 
as at that date, and to Mr Pollok's credit the 
remaining third. — The receipt of this communi- 
cation was acknowledged by Allan Pollok, the 
surviving brother ; but he, haYing disputed the 
interpretation put by the defender upon the 
deed of copartnery enterjcd into with Robert 
PoUpk, brought the present action. When the 
case pame before the Lord Ordinary, his Lord, 
ship ordered cases, with the view of making avi- 
zandum to the Court : but, at the same time, his 
Lordship expressed his opinion in a note (l7tb 
January 1826,} from which the following is an 
extract : — 

** Robert Pollok had been a clerk to the company of 
which Mr Buch^inan waa a principal partner. He had 
been assumed as a pj^tnertp the ejLtent of a one-eighth 
share, which was all he held at the dissolution of that 
concern. Mr Buchunan proposed to treat him liberally 
in the new projected establishment ; and the Lord Ordi. 
nury has no doubt, that, keeping ib view Mr Follok'a 
former situation, Mr Buchanan did consider himself acting 
libe'rally, when he proposed to give him a thiid of the near 
business. Certain it is, that Mr Buchanan did propose 
the third; and the Lord Ordinary is satisfied that this 
third was accepted of by Robert Pollok, comprehending 
the whole business cond^icted by them, both in America 
and in England. And, if a loss instead of profit had arisen 
on their engagements, the Lord Ordinary must be per- 
mitted to say, that in his belief, the representative of that 
gentleman would have been quite indignant, if Mr Bu- 
chanan had called on him to bear one half of the loss. 
Indeed, it appears to be quite impossible that Mr Bu- 
chanan could have made such a demand ; and of course 
it is plain, that Mr Pollok's representative can only 
claim a third of the profits. That third, the Lord Ordi. 
nary conceives to be a third of the net produce, after de« 
ducting one-eif;hth as the admitted share of Allan PoU 
lok, and one-fifth of the profits of the trade conducted 
by Mr Tredway, these deductions being considered aa 
expenses or burdens on the profits divisible between Mi: 
Baohoniui and Robert Pullok." 
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The revised cases for the parties having come 
before the Inner House, the Court unanimously 
found, that the deceased Robert Pollok held 
onlj •ne-third share of the* net produce of the 
concern in which he was a partner with the 
respondent, David Carrick Buchanan, referred 
to in the pleadings, afler deducting one-eighth 
as the admitted shai^e of the deceased Allan 
Pollok, and one-fifth of the profits of the trade 
conducted by Mr Tredway : Found the defen- 
der entitled to the expenses of the discussion of 
this question • and with these findings, remitted 
to the Lord Ordinary, in the conjoined actions 
of count and reckoning between the parties, to 
proceed further therein as to his Lordship might 
•eem just? 

Lord Ordinary, Cringletie.— Couniel for Claimants—^ 
A. Wood. For Respondent— Greenabields^ Richard 
Cowan, W.S., & George Ouiriop, W.S., Agents. Mr 
Thoinson,«Clerk. 

February IS, 1829. 

No. 129.— RrrciiiB, Svapendety v\ LMfo, Ckargfir. 

Insurance — Reputed Owner, — The brigantine 
Ariel of Liverpool was purchased, in 1811, by 
John Ritchie, James Sharp, David Sim, John 
M< Walter, and John Lang the present charger. 
They were registered as part ownei^ of the ves- 
sel, 29th March ISll, in the following propor- 
tions, viz. John Ritchie held one-half, and each 
of the other four held one-eighth share. John 
Ritchie died on 3d June 1812, and, upon his 
death, an arrangement took place, by which 
Dugald Ritchie, the suspender, got right to 
the deceased's share of the vessel. Dugald 
Ritchie exercised all the rights of a pUrt 
owner, by drawing his proportion of the freights, 
and bearing his share of the occasional loss. 
From the time of John Ritchie's death, James 
Sharp, one of the part owners, held the situation 
of ship*s-husband. In this capacity, he receiv- 
ed the freights, and accounted with all having 
interest, paying to the suspender one-half He 
also, without any special authority, effected 
insurance upon the vessel. ,The su9pender af- 
terwards assumed the chief intromission with the 
vesseFs earnings and disbursements ; and ac. 
counted regularly for the proceeds of each voy- 
age to the other owners, stating bis own aliare 
as being one half. 

On 29th July 1814>, the suspender's second sur- 
viving son, Duncan, obtained a transference from 
James Sharp and David Sim of their respective 
eighth shares of the vessel % and, on the follow- 
ing day, conveyed one of them to the charger. 
When Sharp ceased to be a part owner, he, 
with consent of the other owners, delivered 
over the vessel to the charger as ship'a-hus- 
band ; and in particular, he explained to the 



charger his previous practice of insuring the 
suspender's half of the vessel. The accounts 
for the neict voyage, in 1813 and 1814, were 
sfoted with reference to the altered state of the 
ownership, the suspender's share being regularly 
stated as one half. The charger made the insur- 
anceir on these voyages, and claimed reimburse- 
mfent for the suspender's proportion. But the sus- 
pender maintained, that he m^ver authorised the 
charger to eflfect the insurances claimed ; that« 
at their date, he was not an owner of the vessel, 
and merely acted for his sons, to whom a share 
of it belonged. There was some dispute also 
between the parties as to the precise amount of 
insurance due by the owners ; but this wasr 
referred to an accountant, who reported upon it. 
An action having been instituted hy the 
charger before the Admiralty Court against the 
suspender, after a variety of proclENdure, the 
Joage-Admirai pronounced the following inter- 
locutor ' — 

** 22(2 November 1827.— The Judge- Admiral, having re- 
sumed eonsideration of the report of the aceoantant, with 
the objectioDi and answers, and heard Gouniel for the 
partiesy repels the defence that the insurances in question 
were made by the pursuer (charger), without any express 
auChoritj from the defender (suspender), in respect it is 
instructed, that Jtunes Sharp, the former ship's. husband/ 
was in the practice of efifectkig insurances or the wholo 
shares of the vessel, without special authority from the 
other owners : And in respect it is admitted on the pare 
of the defender, that on the death of Juhn Ritchie, the 
defender's son, the defender entered into the management 
of John's affairs, and drew his shares of the profits of the 
vessel durirt^ the period of the said insuntnces, appointv 
the defender to give in a condeseendence, and therein to 
stute what became of these profits, and whether he ap- 
plied them to his own behoof or accounted for them to 
his son's executors?^ 

And on 6ih March 1828, his Lordship de- 
cerned in terms of the accountant's report, and 
found the defender liable in expenses. This 
decree was extracted ; and a bill of suspension 
of a threatened charge having been presented, 
answers were lodged, on advising which, the 
Lord Ordinary on the Bills, 5th August I8289 
sisted execution, and ordered the bill and an^ 
swers to be printed, in order to be reported to 
the Court. On advising these papers. 

Lord Alloway considered this a very unplea- 
sant case in one respect, as it showed a party to 
be anxious of taking advantage of an argument 
in law, to get <|uit of a fair and honest obligation. 
Unless authority had been given to insure, the 
party had no claim to the insurance* His Lord- 
ship founded his opinion on the case of French 
and Blackhouse, decided in the Court of King's 
Bench, and referred to by the parties to this ac- 
tion. The judgment in that case shewed what 
was sound doctrine both in England and Scot- 
land. If an insurance had been made bv a 
party who was not entitled, or not authorised, to 
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insure ; cm* if it was doQe in such a way as that 
no recovery could- he made, that would have 
been a different case. But'it could not he naain« 
tained, that a party, though not a registered 
owner, was not liable to pay those whom lie in- 
duced to contract with bim on the fiiith of his 
being an owner. To infer liability in such a 
case, it was not necessary that he should be a 
registered owner. His Lordship had no doubt, 
that, whether the suspender acted as owner, or 
as administrator for Ritchie's children, if a loss 
arose in virtue of the insuraoce, a recovery 
night have been made. But the insurance was 
effected for behoof of all the parties that might 
be found to have an interest in the vessel* 
Suppose he had acted* for himsdf, would he not 
have beea entitled to* recover t The singularity 
of the present case was, that though John Ritchie 
died in 1812» the suspender wexit on. after hi<t 
death acting as sole proprietor ck>wn to the mo- 
ment when the disputes had commenced. There, 
was no infoimation before the Court to shew 
whether John Ritchie executed a settlement or. 
not ? The suspender was in possession seven 
years after his death. His Lordship would 
not say that it was a collusive transaction ; 
but it was inter conjunctosy and could have 
no effect in deciding the present question. — 
In the former action m the Admiralty Court, the 
suspender stated himself as owner ; therefore the 
pursuers of this action were not to blame for 
continuing to give him that character. It was 
also stated by the pursuers, and not denied, that 
be held himself out as owner. The remaining 
question was very simple. — ^Firstofall, Sharp 
was the ship's-husband • and in balancing ac- 
counts, he was regularly debited with one-half 
of any loss* Lang applied to him to advance 
the insurance, and notified that the Insurance 
was not paid. The balance was paid by D. 
Bitchie. His Lordship considered it unneces- 
sary to go over all the particulars, becauM a 
Single instance was sufficient. Lanff would have 
been liable if be had not effected the insurance. 
As the parties lived in the same town, and com- 
municated orally, there was no written evidence 
by letters upon the subject. His Lordship con* 
sideced the Admirals judgment right. 

Lord Gtenke was entirely of ti^e same opi- 
nion. 

The Lord Justice Clerk concurred, observing, 
that In a case of loss, Lang would have beea 
Hable if he had not insured the vessel. 

Lord Ordinsry, Medwyn. Counsel for Lang^Dean 
of Faculty and Huiaell. For Ritchie-^Solidtor.Geiieral 
& OUKes. R. Welsh, W.&, & Henry Gordon, W.SL, 
Agents Air Fergussoo, Clsrk. 

Na idO.— MssTON V, C&aioie] 
Mffoealdci^^Projperttfin^r^VJ illiafa Craigiesei 
nior gifted certai|;i rurniture to his son Alexander. 



Upon his death, this gift wfts found insufficient 
to exclude the /u« retictce and legitim. The«e 
were accordingiy satisfied^ in particular, the wi- 
dow drew her third share of moveables in money. 
She and Alexander then removed to anotlier 
house, which it was proved was stocked with the 
same furniture whicn had belonged to old Crai« 
gie. Upon the death of the widow, her executor 
carried off the furniture as in bonis defunctie. 
Alexander pursued him for restitution, and the 
Sheriff fi>und, that after the widow had drawn 
her jus relicUe^ the gift '* afforded quoad ultra 
with the possession which was. had, a good title 
to the said pursuer ;" and decerned accordingly 
in Alexander's favour, (n an advocation, Sie 
Ordinary remitted simpliciter with expenses, and 
the Court adhered. 

Lord Ordinary, Mackenzie. — For Advocator, Luma- 
den, H. Gordon, W.S.—- For Respondent, Buchanan and 
Dauney. W. Dothip, W.S—R. Clerk. 

February 14, 1829^ 
No* 131.~OrFic£RS or tub Boa&o of Ordnance v, 

UKBlTOaS& KlRK-SESilON OF.NoRTH LeiTH. 

Poors* Rates. — ^This case was formerly before 
the Court on 14lh January 1829, {ante No. 12.) ; 
and, since that advising, a minute was lodged by 
the Officers of the Board of Ordnance agreeing 
that the property in question should be assessed 
at L20. 

The Court decerned in terms of this minute, 
but found no expenses due. 

Countel and Agents ta supra. 

No. 138L*PbDIS f^ FiNLATSON. 

Relief, — Drysdale, a creditor of Thomas 
Finlayson, adjudged from him a certain lease. 
Thomas Finlayson, the original tenant, be- 
came bankrupt, and obtained the benefit of the 
cessio. Instead of taking possession of Thomas 
Finlayson^s farm, in virtue of his adjudication, 
Drysdale entered into a transaction with James 
Finlayson, whereby the latter agreed to buy up 
Drysdale*s right upon the following conditions: — 
That he should be liable to the landlord for rent, 
and for an annuity or surplus rent to Drysdsle of 
L80 ; and further, that he should bring forward the 
security of Mr James Pedie, W.S., and of two 
other cautioners for implement of his bargain. 
On these conditions, he was allowed to enter to 
the farm. — James Finlayson, however, failed to 
produce two of the cautjoners ; but there was a 
separate stioulation, thut,inthe meantime, Pedie 
should bina himself as sole cautioner ; and, ac« 
! cordingly, before he took possession, Pedie be« 
[ came bound. While in nossession, James Finlay- 
i son fell into arrear, and was put under seques- 
; tration, because he had not performed the con- 
ditions of the lease for which Pedie was liable to 
the landlord. 
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Drysdale raised an action against James Fln- 
layson and Pedie. Pedie had no defence to offer, 
either for himself or James Finlayson ; but he 
entered into an agreement with Drysdale to get 
a conreyanoe of hia right, that he might ope- 
rate his relief against James Finlayson* 

Pedie, having got such ap assignation, found- 
ed the pr^sopt action upon it. Towards the end 
of the pleadings in the Outer-House» an offer 
was made, that if Pedie would assign his secu- 
rity, the defender would reimburse him of his 
wliole outlay, and relijeve him from his caution- 
ary obligation. This ofier Pedie immediately 
accepted of ; but from the circumstances of the 
defender at the time, he considered it impossi- 
ble for him to be serious in (>roposing it.' 

As the defender failed to implement his bar* 
gain, the Lord Ordinary decerned in terms of 
the libel ; and the Couirt adhered, unless, within 
three weeks, the offer of a total relief should be 
implemented. 

Counsel for Fanner— Skene & Buchanan. For De* 
fender, Jameson & A. Wood. James Pedie, W.S., 
and James M*DoneII, W.a Agents. Mr RoUand, Clerk. 

No. 133l«— Mabqdm or QuEENSBsaaY v, Gibson and 
Otiieas. 

Glebe — Deitgnation q/T— In this case, a presby- 
tery assumed a power of designing a glebe to a 
clergyman out of the entailed estate of the sus- 
pender. In support of this power, it was ar- 
gued, that the presbytery had a right, as coming 
in place of the bishops, of ascertaining the li» 
roits of a glebe,from time to time, as they thought 
fit ; and reference was made to the acta 1 563, 
cap. 72, and \ff7% cap. 48. 

Lord Gleidee thought that such an act did 
not fall within the powers of a . presbytery ; 
and therefore proposed that the letters should 
be simt^cUer suspended. The presbytery al. 
leged tnat the piece of ground thus attempted 
to be taken from the suspender once formed 
part of the glebe. They might choose to call 
this a designation ; but his Lordship considered 
that it would be an extraordinary stretch of 
power thus to permit an eviction of ground by a 
presbytery. 

Lord PUmiUv was of opinion that the letters 
shoidd be simpuciler suspended, reserving to the 
parties to bring a proper action. A clergyman, 
m such cases, can oniy get redress by a regular 

Srocess of reduction or declarator ^ the prea* 
ytery have no power to give redress. The pre- 
sent action was quite incompetent 

The Lord Justice^ Clerk thought that the 
Court should not countenance such a suspension. 
The presbytery had no right to originate such 
proceedingSi which could not be viewted as a de- 
signation. 



Lord AUoxoav thought that the proceedinga 
were inept; and that «ie proposal or the clergy, 
man to repeat a declarator in this process, with 
consent of the^ other party, and sd to get quit 
of any objection in point of form, was very 
much against the clergyman himself. Presby- 
teries have executed an excambion of a glebe 
for another piece of land ; but that was a con- 
tract for the good of the benefice, to which the 
parties consented. And they have done many 
other things which have passed without chal 
lenge, for which, however, they had no authority, 
fiut it is full time that th^ should be stopt, for 
they have gone too far. Their powers, after the 
Reformation, were derived entirely from sta- 
tute. 

Counsel for the Suspender— The Oean of Faculty and 
Saridford. For the Chai^gers— J. A. Murray and Hen- 
derson — Walkeo Kichacdaoo, and MelvUle^ W. S. 
Agents. 



9»9P 



OUTER-HOUSE. 



February 11, 1829. 

No. 131— Scott v. M'Intosb. 

Process. — MulHplej)oind$ng* — The defender 
in an action of constitution having died, was 
represented by the present defender, as his exe- 
cutrix, qua relict, who brought a multiplepoin- 
ding, calling the pursuer, and all other parties 
interested in her husband's estate, to appear for 
their respective interests. The pursuer now 
brought an action of wakening and transference 
of the original process of constitution. In de«i 
fence, it waa contended that (his was unneces- 
sary, as the pursuer might have at once appear- 
ed as a claimant in the muldplepoinding. 

The Lord Ordinary repelled this defence, and 
found the defender liable in expenses. 

Lord Ordinary, Meadowbank. — ^c/. Wood. — Mt. 
Cockburn. — James Macdonell, and ^neas Macbean, 
Agents..* W. P. Clerk. 

Na 135.— DixoNS v. Campbell. 

Preliminary Defence, tohether Res Judicata 
«ucA.-— By a lease of coal mines, it was declar. 
ed that the tenant should be entitled to re- 
nounce upon the coal being exhausted, or not 
admitting of being wrought — the point to be 
settled by men of skill to be mutually ap- 
pointed. Upon an averment that this had 
taken place, an action was brought by the te- 
nant for voiding the lease ; which, after an in- 
spection by men of skill, was decided in 1821, 
in this Court, and afterwards in 1824, in the 
House of ;^Lords, by a judgment- finding the 
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tenant's case insufficient to sustain his action, 
"the present action was now brought, alleging 
other grounds for voiding the 1ease» in terms of 
the above clause, — to which a defence was 
stated, among others, that the iudgment in 
1824? formed res judicata upon the question. 
The pursuer maintained, that a plea of res Ju- 
dicata was a dilatory defence, and ought to 
be disposed of at this calling. 

The Lord Ordinary held, that it was not a di- 
latory but a peremptory defence, as to which, 
it was not necessary to pronounce any finding, 
under the statute or act of sederunt, at the fifst 
calling of the cause. 

Lord OrdioarjT, Meadowbank. — Act. Sandford. — AU, 
Walker.— Tod & Uomanea, and Je* lll'Iones, Agents*-* 
B. Clerk. 

February 18, 1829* 

Mo. 136.— WiNGATE & Co. V. Mabtin. 

Process.^ln this case an objection was stated 
to a paper being received, in respect that it fell to 
be lodged upon a holiday, but was not lodged un- 
til the day thereafter* It was therefore maintain- 
ed, that as the act of sederunt made no provision 
for such a case, it could not, in terms of the 
112th section, be received after the lapse of the 
day when it became due : that the only exception 
to this rule was that of papeis falling due on Sa- 
turday. 

The Lord Ordinary held, that this iias a ca- 
mis incogitatus, and that by analogy, the provi- 
Bion that papers falling due on a Saturday, might 
be received upon the Monday following, should 
be applied to papers falling due on a holiday. 
His Lordship therefore repelled the objection, 
and held the paper to have been duly lodged. 

Lord Ordinary, Corehouw. Act. Deas.— if/r. Pypcr. 

JURY COURT. 

February 10, 1829. 

No. 137.— M'Intosh V, Watt. 

Process, sisting — This was a motion at the 
instance of the pursuer of the reduction for« 
merly noticed (No. 106,) craving to have the 
action of damages, in which he was defender 
In this Court, sisted till that reduction should 
be disposed of in the Court of Session. The 
Court granted this motion, — observing, at the 
sametime, that it would be comjpetent to the 
pursuer to make such motion from time to 
time in this Court as mieht be necessary to 
expedite his case, should the defender occasion 
any unaecessary delay in proceeding with his re- 
duction in the Court of Session. 

Jkt. Blaidment— il^. Walker. 



HOUSE OF LORDS. 

[Since the meeting of Parliament upon the 5th instant, 
no Appeals from the Scottish Couits have been deter^ 
mined ; but aa it may be useful to put the Profession in 
possession of the Cases which stand upon the Roll of the 
House of Lords, we think it right to subjoin the following 
list, which comes down to the meeting of Parliament, and 
which may be relied upon as authentic;] 

AppdlantSi 
Leitch & another, 
Cunninshame^ 
Campbell, 
Trotter, 
Ben net, 
Spence, 
Allen, 
Malcolm, 
Gordon, 
Campbell, 
Spong, 
Ross, 
M I'hail, 
Ritchie, 
Spiers, 
Stewart, 

Her 101*8 Hospital, 
Farquharson, 
Forbes, 
Carmichael, 
Oray, 
Eraser, 

Sea insurance Company, 
Guthrie, 
Bruce, 
Munro, 
Campbell, 
Inglis, 

Munro, 

Officers of State, 

Smith, 

Kirk Patrick, 

Slirlinpr, 

Dawson, 

Maule, 

Stevenson, 

Sir J. Montgomery, 

Attchterlony, 

Brown, 

Justice, 

Provost of Edinburgh, 

Same, 

Wbiteheail, 

Brown, 

Meliish, 

Sir A. Cochran, 

M'Gavin, 

Same, 

Morrison, 

Thompson, 



Respondents, 
Smith. 
Veitch. 
Anderson. 
Trotter. 
M<Lachlan. 
Ross. 
Berry. 
Young. 
Brown. 
Brown. 
Spong. 
Lockhart. 
Glennie. 
Mackay< 
Spiers. 
Fullarfon. 
Dick«on. 
Bawton. 
Shaw. 
ei e Contra. 
M'Nair. 
Eraser. 
Gavin. 
Anderson* 
Bruce, 
M*LeUand. 
M'Farlaite. 
Walker. 
SflunHers. 

Commissioners of Wigton* 
Mitchell. 
Innes. 
13unn. 

Magistrates of Glasgow. 
Ramsay. 
Row and. 
M'Gill. 
Lyndoch. 
Bertram. 
Callender. 
McDonald. 
Bruce. 
Rowart. 
£win(^. 
Richardson. 
Ramsay. 
Stewart. 
Same. 
Mitchell. 
Forrester. 



Up to 5th February 182% 



EDINBURGH : 
Printed, Published, and Sold by M. ANDERSON, 
Law- Printer: 
Also sold by James Duncan, Bookseller, Glasgow^J. 
Porman, Bookseller, Stirling— C. Sidey and Son, Book- 
sellers, Perth— Thomas Miller, Bookseller, Dundee- A. 
Brown and Co., Booksellers, Aberdeen— Wm. M« Carter, 
Bookseller, Ayr— H. Crawford, Bookseller, Kilmarnock^ 
and J. Anderson, Bookseller, Dumfries* 
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COURT OF SESSION. 

INNER-HOUSE. 



FIRST DIVISION.— Frfriwry 17, 1829. 
Noi ISSw^Mbs Campbell or Bmwn, r. T. H. Browk 

AND CORATORS. 

Aliment— Terce.~ln 1812, the late Thomas 
Brown, proprietor of the lands of Johnston- 
bum, separated the property from the superio- 
rity of tnese lands, by executing a feu-right in 
iaTOur of the late Sir Andrew Lauder Dick, 
which feu-right was shortly afterwards recon- 
▼eyed to him. But, in the meantime, he ob- 
tained a Crown-charter on his resignation ; and 
having executed a disposition, containing the ex* 
ceiftion of the above feu-right previously granted 
to Sir L. Dicky in favour of lumself in Uferent, 
and his son Captain A. Brown, in fee, and hav- 
inK assigned the precept in the Crown-charter, 
infeftment followed in terms of the disposition. 

By this infeftment, the fee of the superiority 
only was vested in Captain Brown, the dominium 
utiie being still possessed by the father, in virtue 
of the reconveyance of the feu-right by Sir A. 
L. Dick. Captain Brown died in 1818, a few 
months after his father's death, without having 
made up any title to the property, leaving a 
widow and son in minority. Tne agent of the 
^Eunily mistaking tlie nature and effect of the 
above transactions, and supposing that Captain 
Brown had died vested in the dominium utite, as 
well as in the superiority of the lands, proceed- 
ed to have the widow kenned to her teroe ; in 
conformity with which, the judicial factors on 
the estate continued to pay her a third part of 
the free proceeds down to 1827. The mistake 
being then discovered, and it appearing that 
Captain Brown's titles never included the feu- 
ri^ht, or dominium utile of the estate, they de- 
cbned making any farther advances to the wi- 
dow on account of the terce. The widow then 
brought an action of aliment against her son, 
narrating in the summons, ^that the original 
proprietor, Thomas Brown, had intended to 
confer the fee of both the property and superio- 
rity of the land on his son Captain Brown, and 
to preserve the 'pursuer's 1<^^ rights, which 
bad been defeated by the above oversight of 



their men of business. The free rental of the 
property being estimated at upwards of £300, she 
concluded for £105 per annum. The defender 
did not dispute the lustice of the claim ; but, at 
advising the cause, the pursuer further insisted, 
that in consequence of the unexpected and ac- 
cidental circumstances which had brought her 
legal rights into question, she was entitled, in 
the decree of aliment, to have a clause of reser- 
vation introduced, which would still keep open 
to her, if she chose to try it, the question of 
title in reference to the terce. She contended 
that this was a case in which, although she could 
not maintain that there was either moral fraud 
or wilfiil omission on the part of her husband, in 
not taking up the property of the estate, there 
was still a legal or constructive fraud which 
would enable her to make good her right to the 
terce, notwithstanding the defect in tier title. 
She founded upon the case of Rose, (Fac CoU. 
January 26, 1790,) in which a widow had been 
found entitled to her terce, although her hus- 
band's seisin was reduced as inept. She main- 
tained, that in her case, as much as in the one 
above quoted, the husband had a radical riffht 
to the subjects. In both, they believed that they 
had made up good titles, and had been uninten- 
tionally deceived by their agents. 

For the defender and his curators it was an- 
swered, that the two cases materially differed ; 
— that in Rose's case, the husband had clearly 
evinced his intention of completing his title, but 
had mistaken the mode ; whereas, in the present 
case, the presumption as to intention was by 
no means strong, but rather the contrary, in 
so far as the husband had left the property un- 
der considerable burdens, which, if increased by 
the widow's terce, must have completely impo- 
verished the heir. 

The Court concurred in the defenders' views» 
and therefore found the pursuer entitled to the 
aliment craved of £105 per annum ; but refused 
to make any reservation in reference to her 
terce. 



Act. Cockburn.— ^/^. JamMon.— Stewart & Sprot, 

W.S. Pursuer*! Agents Tod & Hill, W.S. Defenders' 

Agentf.^Mr Bruce, Clerk. 

No. 139.— BoRTawicx v, Urquhart. 
In 1812, Mr Grant of Rothiemurchus granted 
a bond for £200 to Margaret Urquhart, Ute wife 
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of Alexander Grant, in which he bound himself, 
his heirs, &c. 

'* To repay iind deliver to the said Margaret Urqohart, 
for ber liferent, durfng all the days of her lifetime, and 
after her death, to the child or children to be procreated 
of her body, in fee, hut ezpreaaly secluding tb« jus nutriH 
and power of administration of fbe said Alexander Orant, 
ber h unhand.*' 

The bond also provided, 

" That no debt or deed of th« said Alexander Grant, 
her husband, or of any future busbaad, whom she may 
hereafter mariy, shall anywise affect or burden this present 
bond, or any part of the sum, principal, amiual rents, or 
peuahy therein contained : but that the same afaall remain 
to ber as an alimentary fund, free of any such debts or 
deeds ; and declaring that receipts, or discharges, or con- 
Teyances granted l)v herself alone, withoot her said hu8« 
band's consent shall be held valid and sufficient for db- 
ehargfng or conveying the snid principal Bniii,«niiiial feiiti, 
or penalty abore specified.'* 

This bond was consented to by Mai^Hret Ur- 
qnhart's (the charger's) hnsbaiid, from whom she 
toon after separated, llie interest upon it was 
re^idarly paid for some time, till Mr Grant of 
Rothiemnrchus -fell into embarrassments which 
ob%ed htm to execute a tmst-disposilion, in 
1824, in favour of Mr Borthwick (suspender,^ 
by which he assi^ed to the trustee ail his ei^ 
fects, both heritable and moveable, for behoof of 
his creditors. In 1826 the said Mrs Urquhart 
gave Mr Grant (the common debtor) a diarge 
of liommg upon the said bond, both for the prin- 
cipal Butn and interest contained in it, and after- 
wards executed a poinding of the crop, cattle, and 
stock en the Doune of Rothiemurchus, which 
were at the time in his natural possession. A 
suspension of this diligence was then brought 
by the trustee, on the f<mowing grounds : I. That 
the dilig^ce was in^t, as being directed against 
subjects vested in the trustee ror behoof of the 
creditors, and possessed by Grant (the common 
debtor) only hy their sufferance. — II. That the 
diligence was null, as proceeding at the instance 
of a married woman without the concurrence of 
her husband, and cotitrary to his will.— .-III. That 
the charger was barred from attaching the trust 
effects by her repeated verbal approoations of 
the trust-deed. 

Answered for the charger : I. That she had 
n€iver formally acceded to the trust. — II. That 
Mr Grant, and the suspender in his right, were 
barred, personali excepttone, by the terms of the 
bond, from objecttng to the instance. — III. That 
by the conception of the bond itself, as well as 
by the arrangement whitsh led to it, (to which 
the charger, her husband, and Mr Grant were 
parties,) the respondent was entitled to recover, 
by diligence in her own. name, the principal sum 
in the bond and interest upon it. — IV. That the 
husband's concurrence, although at first withheld 
in consequence of the common debtor's misrepre- 
sentations, was subsequently granted, whicii re- 



moved any objection to the original validity of the 
diligence.^ — ^V. That the efftete poinded were in the 
possession of Mr Grant, and fid npt belong to 
the trust* — And, VI. That a disposition of move- 
ables, retenta possessionem did not take the real 
right out of the disponer. 

In November 1828, the Lord Ordinary pr<^- 
nounced the following interlocutor : — 

*' The Lord Ordinary having considered the closed re- 
cord, &c. Finds, that the charger Margaret Urquhart*8 aes- 
eession to the trust-deed, eieciHed by Mr Grant of Ro- 
thiemurchus, and his son, is not averred and offered to be 
proved in a relevant manner: Finds, that the effecta 
poinded were in the natural poasessioo of Mr Grant at 
the date of the poinding, and that no sufficient evidence 
is offered that they were part of the trust-funds : Finds, 
that the poinding,, though executed in the oams of Mar- 
garet Urquhart siune, was validated by the consent of her 
husband, subsequently ipterposed, and that Mr Grant, 
and the auspender in his right, are barred 'pertonali exw 
cepHone, from pleading that the husband's consent was 
not given in due time, in reapect of Mr Grant's letter to 
him. No. I4h of Process ; therefore recala the uiterdict, 
find^ the letters orderly proceeded, and decerns ; finds the 
suspender liable in expenses, &c. 

(Signed) Oio. Cbanstoun.** 

The Court, upon a redfumang^nete al the in- 
stance of the suspender, unanimously adhered 
to the Lord Ordinary's interlocutor. 

Charger's Authorities.— (3.) Afaddittosh v. 
Home, 16th Mareh 1622, Mor. 6014 ; Murra/a 
Trustees o. Dalrymple, 5th February 1745. Mor. 
5842 ; Annan & Colhoun v. Chesseb, 4th March 
1774, Mor. 5844 ; Hepburne v. Blair's Creditors, 
Mor. 6047 ; (6) Thomson v. Chimside, Ist MvA 
1558. 

Lord Ordinary, Corebonse. — Act. Shaw.— i#ft. Soliei- 
tor-General, Thomson. Suspender's Atfent, Wnlter 
Cook, W.S. Charger's Agents, Hotchkis & Meiklejoho, 
W.8 Mr Hamilton, Clerk. 



February 19, 1829. 

No. ]40.^Bebteam, Advocator, v, Stebl, Itespondent, 

Semiplena Probation — ^An action was brought 
by Isobel Steel before the Sheriff of Berwick- 
shire, against Bertram, for aliment of twins, of 
whom she alleged Bertram to be the father. 
After some prooeedii^, a proof was led 
b!^fore the Sheriff, in reference to the alleged 
paternity and liability of the adrocator to ali- 
ment the said children. The proof in substance 
amounted to this : — ^That the respondent was a 
servant to the advocator's father, m4io was a 
person in the lower ranks of life : That there 
was but one apartment, in which th^ whi^e fa- 
mily slept; tne advocator occupied the same 
bed with his father, and the respondent a sepa- 
rate bed : That sometime previous to Martin- 
mas 1826, an aoouaintance naving met the ad- 
vocator upon the nigh road, and huti^^ heftrd that 
the respondent was with child, asked him whe- 
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ther or not the advocator would take the child 
when horn ? . to which he answered, that if he 
thonglitthe child waslus, then he would take it --* 
This conversation was sworn to only by one wit- 
ness. The only other witness deponed, That 
she recollected one day of going alongst with 
the respondent into t|ie work-shop of tne advo- 
cator's &ther, which is close to his dwelling- 
house : That the advocator was there before the 
witness entered : That after having entered, the 
advocator laid hold of the respondent in a very 
uncivil manner, above her coats, on the front of 
her body ; upon which the witness left the shop, 
and did not see the respondent afterwards: That 
the witness did not see the advocator's father at 
this time ; and before she left the shop, the ad- 
vocator had quitted hold of the respondent, hav- 
ing only laid hold of her in a slight manner. 
It was likewise stated, in the advocator's judi- 
cial declaration, tliat Ids father had been some- 
times from home during the night, and on such 
occasions, the advocator slept in his father's bed, 
as usual, and the respondent in her own bed. 
Upon advising the case, the Sheriff pronounced 
this interlocutor: — 

" The Sberiff-subsritute having resumed contideration 
of the process, with the prouf adduced. Finds that (he 
circnmstance of the pursuer and defender sleeping toge- 
ther occasionaUy in the same apartment, when no other 
person was in the bouse, is not sufficient, per se, to entitle, 
the puiauer to her oath in supplement ; but coupled with 
the facts which appear in the evidence of James Wait and 
Ann Fairgrieve his wife, more pmticularly of the latter, 
where even the presence of a third party did not prevent 
an indelicate exhibition on (he part of the defender, finds 
the pursuer entitled to her oath in supplement, that the 
defender is the fiitherof the children In question, and ap- 
^inta her to appear and depone.'* 

The advocator thereafter appealed to the 
Sheriff-depute against this interlocutor, to which 
his Lordship was pleased to adliere ; subjoining 
the following note : — 

** This case is not a strong one ; but taking into view 
the proof, with the explanation given by the appellant, the 
Depute concora in the view tak^n of it by the SherifT- 
aabstitute. He has no note of the cases referred to in 
the petition, No. 6. Every cane of this nature must be 
decided on its own circumstances. It is bis impression, 
that the second case mentioned was decided with refer- 
ence to the credibility, rather thnn to the Import of the 
deposition of a principal witness." 

The Sheriff having thus found, that there was 
a semiplena probation and allowed the pursuer to 
give her oatn in supplement ; Bertram present- 
ed a bill of advocation, which was passed, and 
the letters expede ; and upon discussing these 
expede^ letteits, before the Lord Ordinary, his 
Xiordship pronounced the following interlocutor : 

*<29^A JVjv, 1828.- -The Lord Ordinury having heard 
Coansel for the parties, repels the reasons of advocHtion, 
remits the cause nmpUciter to the Sheriff, and decerns ; 
^nds the respondent entitled to expenses, appoints an 
account thereof to be given in, and when lodged, remits 
to the Aoditor to Ux, and report." 



Against this judgment the advocator rec}aini>- 
ed ; and the Court, without hearing the Ckiunse) 
for the respondent, adhered to the I«ord Ordi- 
nary's irrterlocutor. 

Lord Bal^ray thought the interlocutor per- 
fectly right, and did not see how any other in- 
terlocutor could be pronounced. 

Lord Craigie entertained doubts as to th9 
soundness of the judgment of the Sheriff, which 
had been cohfirmed by the Lord Ordinary. If 
the evidence in this case should be held to 
amount to {i semiplena prohatioy his Lordship 
did not think that any hidividual in the circum- 
stances and rank of the advocator would be safe. 

Lord Gillies had no doubt at all abottt the 
matter, and was of opinion that tliere was a 
semiplena prolatioy and that the interlocutor 
reclaimed against was clearly right. It might; 
be somewhat difficult to define what was a semi" 
plena probatiOf or what was the exact degree of 
suspicion or presumption which amounted to a 
semiplena prooatio ; but his Lordship thought it 
roust amount to something, which, although it 
fell short of absolute proof, created a reason- 
able presumption of the fact alleged or founde4 
on. 

The Lord President concurred in opinion 
with Lord Gillies. 

Lord Ordinary, Corehouse.— ifcr. Maidment.— ^/^ 
Marshall.— James Burn, W. S. and R6bert Math^Wf 
S.S.C. Agents — Sir Walter Scott, Clerk. 

February 20, 1829. 

No. 141. — Misses Stewabt v. Myijus 8e Spouse, anoi 
Captain James Stewart. 
Interest to Appear, — This was a very pecu- 
liar case, and arose out of the following circum- 
stances : — The late John Stewart of Crossmount 
died without having made an adequate provision 
for his wife, Mrs Jane Menzies, on Stewiut, and 
the provisions to his daughters were not large. 
Mr Alexander Menzies of Bolfracks, father of 
Mrs Stewart, had, in 1809, conveyed a large 
sum to his five slaughters, subject, however, to 
a liferent in favour of the survivor of three of 
these ladies, who were unmarried. This right 
to Mrs Stewart's interest in this money, was 
proposed to be made over to Captain James 
Stewart, now of Crossmount, on condition that 
he would make provision for the present 
support of his mother and sisters. Accord- 
inglv he settled a handsome annuity upon his 
mother, and also granted a bond (24th Februaiy 
1814,) in favour of his three sisters, — tjie pur- 
suers, Margaret and Jean Stewart, and Mrs 
Menzies, ^the mother of the defender, Mrs My- 
lius,)— obliguig himself to pay each of them, at 
the distance of ten years, a very considerable 
sum of money; and the interest in the meautiiue. 
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Fn consideration of these provisions to her 
daughters and herself, Mrs Stewart conveyed 
and made* over* to Captain Stewart, (16th Sept. 
1817,) all her share and interest in the funds and 
property left by her father, Mr Alexander Men- 
zies, and to which she had right on jthe death of 
the survivor of her unmarried sisters, as well as 
the whole property and funds that might belong 
to herself at her death, conformably to her fa^ 
ther's settlement. 

Miss Ann Menkes, one of the daughters of 
Mr Menzies of Bolfracks, and liferentrix of his 
funds, still survives. But part of the money 
was, some years ago, voluntarily paid to Mrs 
Stewart, without the knowledge of Captain 
Stewart. Mrs Menzies, sister of the pursuers, 
had' five children by her marriage with Captain 
James Menzies ; and both her husband and h^- 
self having died^intestate, previous to 1825, each 
of their children became entitled to one-fifth 
share of the provision settled by the defender. 
Captain Stewart. It was alleged that Mrs 
Stewart had advanced £200 to Mrs Jane Anne 
Menzies or Mylius, one of these children, and 
taken an acknowledgment for the amount from 
her and her husband. 

It wto for payment" of this sum* that the pre- 
sent action was raised by the pursuers, upon an al- 
legation* that the document had been indorsed to 
them by their mother, previous to her death, and 
it concluded' against Mr and Mrs Mylins fbr the 
amount. They being furth of the kingdom, were 
cited edictally, and nonappearance was made for 
them as defenders. Captain Stewart, however, 
lodged defences in his own name, and pleads that 
he was entititled so to do, on the ground, that, al- 
though not called in the summons, ne had raised an 
action of reduction prior to this action coming into 
Court, for the purpose of setting aside the indorsa- 
tion by his mother of the bill by Mr and Mrs My- 
lius ; and concluding to have it found, that the sum 
contained therein was not due to the present 
pursuers, but to him. He contended, therefore, 
that as he had an interest to prevent the pursuers 
from getting payment, which, if once obtained, 
would defeat his action -of reduction, should he 
be successful therein, the present process ought 
to be sisted till the process of reduction was dis- 
posed of, or at least remitted to that process, 
with the view of being conjoined therewith. 
The Lord Ordinary pronounced this interlocu- 
tor : — 

*• 28th Xnvemher \S2B. — Havinfr heard counsel for 
the pursueri:, und also for James Stewart, Esquire, of 
CroMmonnt, who has put in defences agninst the ac- 
tion, though not called ns a party ; finds that the said 
jBDies Stewart hns no interest to appear and defend 
in the present action; finds the pursuers entitled to 
ihe expenses incurred hj them, in conseqnence of the 
defences lodged by him, and of the present appearance ; 
■kodifiet the saiac to tliree guineas, and decerns,- together 



with the expense of extract ; and, pioad the defendenr, 
Mrs Jane Anne Menzies or Mylius, and Rodney Mylius; 
her husband, who have been cited to the action, but for 
whom no compearance has been made, decerns against 
the/n in absence, conform to the conclusions of (he libel, 
with expenses. ** 

Captain Stewart having reclaimed to the Court, 
stated, in addition to what has been already men- 
tioned, that various arrestments Iiaving been use J 
of funds belonging to Mr and IVIrs Mylius in this 
coiuitry, a process of multiplepoinding had been 
raised m name of the arrestee, and that, if the in- 
terlocutor of the Lord Ordinary in this process 
were allowed to stand, it might have the effect of 
giving the pursuers a preference over the fund 
fn medio, even although, in the action of re- 
duction, Captain Stewart should ultimately suc- 
ceed. 

The Court unanimously adliered to the Lord 
Ordinary's interlocutor, and stated, that no de- 
cree in this action against the defenders, Mr and 
Mrs Mylius, could in the least affect the interest 
of Captain Stewart in any other process* 

Lord Ordinary, Corehou^e. — ^cL Jamieson, G. G: 
Bell.— i^//. Jeffrey, J. W. Dickson.— Wotherspoon and 
Mack, W. S. and James Crawford, \^ ,S. Agents.— 
Sir W. Seott, Clerk. 

No. 142. — Krb & XoitNs^oN V. Scott. 

St!guestrntion, — This was a petition for seques- 
tration ( 1827,) at the instance of Messrs Ker and 
Johnston, managers of the Leith Bank, against 
Archibald Scott, banker in Langholm, upon the 
groimd of several alleged acts of bankruptcy. 
The petitioners averred in the record : L That 
the respondent was incarcerated in June 1827, 
on a caption at their instance for a debt of 
£1500, in a bill drawn by Armstrong and ac- 
cepted by the respondents — IL That this debt 
being paid in July, the respondent wte liberated 
from jail, and another caption, at the instance of 
the petitioners, being issued against him on the 
day of his liberation, upon a oill for a debt of 
J. and J. Yeoman, he (the respondent) retired 
the same day to the sanctuary, in order to elude 
this diligence ; and the diligence about to be ex- 
pede upon another blE granted b^ him to Ck 
Henderson, and indorsed to the petitioners; 

The respondent objected, in the first place, to 
the title or the petitioners to make the appUca- 
tion, in respect tnat the Leith Bank, whicn they 
representea, had not complied with the provi- 
sions of the act 7 Geo. IV. cap. 67, which re- 
gulates the mode by which companies may sue 
and be sued. This objection not being substan*- 
tiated, the respondent then opposed the petition 
on these grounds : L That the debt of £1500 
had been extinguished by payment. — H. That 
Yeoman's bill had also been paia by one of the in- 
dorsers. — IIL That the caption on the latter bill 
was expede ajier^ and not before he (the ret|K>B^ 



Digitized by 



Google 



Ifo. 6.3 



SCOTTISH JURIST. 



M 



dent) retired to the Sanctuary* — IV. Tkat the 
tliree bills being under reduction at the respon- 
dent's instance, were contingent and litigious 
debts, and could not therefore be the grounds of 
sequestration.— -The record being closed, and the 
cause reported to the First Division, the Court 
appointed the petitioners to give in a minute 
stating the grounds upon which they aver that 
the respondent was a Dankrupt at the period of 
JCtie petition for sequestration oeing presented to 
the Court. They accoi*dingly lodged a minute, in 
which they averred several additional acts of 
bankruptcy not specified in the record ; but they 
rested their case principally upon the admitted 
fact, that the respondent after being liberated 
firom jail on payment of the principal sum in the 
said £1500 bill, had retired to the Sr.nctuary to 
protect himself from the diligence expede against 
liim for payment of interest on the said bill. 

The respondent objected, 1*^, to this new 
averment being introduced after the rec(»:d was 
closed ; and, 2</, that the legality of the bill, and 
diligence proceeding thereon, being sub judice 
in an appeal to the House of Lords duly inti- 
mated to the petitioners, it wss incompetent, in 
hoc statu, to found upon them as evidence of 
bankruptcy* — Upon the latter objection, it was 
averred for the petitioners, that if an appeal 
like the present, to the House of Lords, were 
allowed to stop sequestration, it would be in th^ 
power of every bankrupt to prevent this diligence 
oeing awarded against him for an indefinite time. 

The Court repelled both ol^ections, observing, 
that the provisions of the bankrupt statute 
were imperative, requiring the debtor who re- 
sists the seq<iestratiou, either instantly to pay 
the debt or produce i^Titten evidence that it lias 
been extinguished. They, therefore, sustained 
the title of the petitioners, and sequestrated as 
/craved. 

Pettioner'9 Authorities — Earl of Bo]>etoan v. Nisbet 
and InneKefl. 9th November 1760. M*Kellar v. Mnc- 
Marh, 1st M<irch 1791. BeWs Com. vol. 11. p. 958- 
622- — Respondent's Aiithoritieii — Bell'i Com, p. 314^ 
327, 328, 326. C>>o|)er 9. Joyle, I2ih February 1807. 
Lawson v. Gordon, 7(b July 1810. WiUon, &c. v. Kip- 
i>en, 7th Juue 1723. Coulter 0. Forrester, llih June 
182a 

jIcL Jameson, Adam Anderson.— .'If/. P. Robertson. 
— T. Bisset, nnd J. Morison, 8.S.C Peti* toners' Agents. 
T. Small, W.S. Respondent's Agent.— Sir R. Dundas, 
Clerk. 



February 21, 1829. 

No. H3.*ALBZAKDiaMoMRo,— S'ujr/Ttfncier, o. AtiZAUDsa 
C Rl CHTo M ,— Cha Tgei* 

Con^pensation. — C rich ton was tenant of the 
^alfour corn mill, in the river Leven, in Fife- 
^hire, and Munro proprietor of the Balfour 
and Balgonie spinning-milU, situated further up 



the said river. The supply of water for the corn 
mill being dependent on the «pinning-n)ilU, aji4 
the charger (Crichton) being occasionally in- 
convenienced thereby^ entered into an agreemenl 
with the suspender, whereby be accepted and 
granted, for himself, his heirs, successors, &c* 
an annuity, during his (the charger's) lease, of 
L159 '^ in lieu of all damages, or claim of da- 
mages, which he might, at any time during the 
period aforesaid, thinjc himself entitled to make 
against the said A. Munro; Jind he thereby 
agreed to take his chance of any disappoiotmeut 
in a sufficiency of water to his mill, in time com^ 
ing,** &c. This annuity was paid for some time ; 
but on Mrs Drummond succeeding Munro in 
the Upper Millsi it was discontinued for some 
years. For the arrears t)iu8 Incucred, Crichton 
charged the original proprietor, Munro, who 
presented a bill of suspension, on the ground 
that .the arrears were compensated by damage 
sustained by the suspender's successor, Mrs 
Drummond, in consequence of Xhe charger's iur 
terference with her supply. 

The Lord Ordioiu-y refused the bill, with exr- 
penses, and intimated, in a note, that the sup- 
ply of the complainer's mills could not be affect- 
ed by the charger's operations. Upon a reclaim^ 
ing note by the suspender, the Court did not 
consider that .the charger's liquid ground of. debt 
could be compensated by this vague counter 
claim of damage, and therefore adhered to the 
Lord Ordinar/s interlocutur. 

Lord Ordinary^ Newton. — Ja, P. Robertson.—.^. 
SoUcitor-Oener^l^ Adam Anderson.^-D. & R. Blackie, 
W.S. Agents for Suspender.— Archibald Swintoo, W.S. 
Charger's Agent. - Sir W. Scott, Clerk. 

No> >44.— WiLUAU DEyNT, Respondent, v. TusprBiLup 
Adam & Othesb, Suspenders, 

Cautioner^^ln 1825, the respondent (Denny,) 
obtained decree in the jPailie-Court of Clyde 
against John McDonald, sail-maker in Glasgow, 
for the expenses of a process in which they were 
opposite parties in the said Court. McDonald 
brought a suspension of this decree on 15th July 
1825, in whiA, en the 4th August following, the 
coraplainers (Adam and others) became his cau- 
tioners. On the 9th August, M'Donald raised a 
relative process of reduction, with the view of ob- 
viating any objections to the competency of the 
suspension. The two actions were afterwards, 
qf consent of the parties, conjoined ; and after dis- 
cussion, the letters were found orderly proceede4 
in the suspension, and in the reduction, the rea- 
sons were repelled, and expenses in bo^h found 
dup to tho rcspondenjt, is'hich were taxed at 
£49, Ss. 5d. ; M'Dooald and his cautioners (th^ 
complainers) being found jointly and severally 
liable for the same. McDonald oeiog unable t9 
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pay the sum contained in the decree, the respon- 
dent found it necessary to charge the complain- 
ers upon their hond of caution. The complatn- 
crs hrought a suspension of the charge, on the 
ground, that their bond of caution only render- 
^d them liable for the expenses of the Inferior 
Court process, and for the expenses of the sus- 
pension in the Court of Session, but not for the 
expenses in the reduction, which had been 
brought without their concurrence, with diffe- 
rent conclusions, and for a different object from 
the process of suspension ; that the process of 
reduction not being included in the terms of the 
bond, the expenses incurred in it, for which 
they were not liable, should have been separated, 
in the decree charged on, from the expenses of 
the suspension, which they were willing to pay. 
Answered for the respondent— rl*/, That the 
decree sought to be suspended, haying been pro- 
nounced in forOf could only be competently 
challenged in a reduction; and, 2tf, That the 
expenses contained in the decree were truly and 
isubst^ntially the expenses of the suspension, — ^the 
reduction being merely a step of that suspension, 
resorted to by McDonald himself, and not op- 
posed by his cautioners. The complainers, ac- 
quiescing in the first of these answers, brought 
a relative action of reduction of th« decree. 
The Lord Ordinary pronounced (December 
1828,) this interlocutor: — 

*' III respect the susp^ders (present complainers) haire 
liow brought a process of reduction of the decree charged, 
to the extent of the expenses ineurred in relation to the 
proceedings in h reduction, conjoined with the action of 
8U'«peiisien, referred to in the present letters of suspension, 
and which process of redaction is now in dependence; 
Sustains the rcai^oiis of suspeosion to the extent of L.6, 
admitted to be the amount of the expenses relative to said 
conjoined reduction ; suspends the letters so far accotd* 
ingiy, and guoad ultra* find? th« letters and charge order- 
ly proceeded, and decerns. Finds the charger liable to the 
pu<penders in expenses. — (Signed) Geo. Cbanstoun.'* 

This interlocutor being reclaimed against by 
tlie respondent, 

Lord Balgray thought, if the suspender had 
niismanagea the suspension, and adopted absurd 
proceedings there, the cautioners would never-^ 
ftheless have been liable for the expenses ; but 
they could not be liable for the second action. 
. Lord Craigie was of opinion, that if the reduc- 
tion had been brought for the benefit or security 
of Uie cautioners, the case would have been dif- 
ferent. 

.Tlie Court accordingly adhered to the Lord 
Ordinary's interlocutor, with expenses. 

Lord Ordinary, Corehou9e.^-ifcl. Keay.^^tt. Skene, 
JM*Neill. Respondent's Agent, Charles Fisher. Sus- 
bervden' Agent, John Cullen. — Sir W. Scott, Cleik. 



No. 145.— Winning ». his CaEDrroES. 
Cessio Bonorum. — It may be serviceable to 
practitioners before the Court of Session to ob- 
«erf e generaiHy, that where it apjpears from the 
certificate of incarceration, that the piu-suer of a 
process of cessio has not been the full term of 
30 days in jail (having, in the intermediate pe- 
riod been liberated under a sick bill,) it is incum- 
bent to show that he has remained within the 
jurisdiction of the Magistrates, in whose jail he 
was prisoner, and that he has not been otherwise 
liberated. This is generally done by appointing 
the pursueifto lodge a minute stating where he 
has resided during the whole 30 days, i^-ith re- 
lative certificates in support of his statement, 
and of continued indisposition, or that he has duly 
returned to jail on re-convalescence. Tliere have 
been various cases since the commencement of 
our publication in which this rule has been en- 
forced ; but we may refer to the cases of Rama^e 
and Winning whicn occurred in Court to-day^ 



SECOND DIVISION.— Fe^n^flry 17, 1829. 

No. 146 ^James OLAssFoan, Esq. or DouGALdrouN; v. 

THE Hon. Mrs Maria Hay Mackenzie or Cromae- 

TY, & John Hay Mackenzie. 

Forfeiture^Prescriplibn.^George, the first 
Earl of Cromarty, executed a deed of entail on 
24-th June 1714, whereby he granted procuia- 
tory for resigning his estate of Cromarty and 
others for new infeftment to be given (under the 
burden of a liferent of part of the estate pre- 
viously constituted by a separate deed in favour 
of his eldest son Lord Macleod) to himself in 
liferent, and to George, Master of Macleod, 
eldest lawful son of the said Lord Macleod, in 
fee, and to the heirs-male of his body ; whom 
failing, to Roderick Mnckenzie, second son of the 
said Lord Macleod, and the heirs-male of his 
body ; and, after various other substitutions, to 
the eldest daughter or heir-female of the body of 
George, Master of Macleod, without division, 
and the heirs-male of their bodies. This deed 
contained a prohibition to sell, contract debt, and 
alter the. order of succession thereby established ; 
*nd these prohibitions were fenced with irritant 
and resolutive clauses. 

After the entailer's death, George, Master of 
Macleod, made up titles under this entail by 
Crown charter, on which infeftment followed, and 
the deed of entail was afterwards recorded in the 
Register of Tailzies on 22d January 1723. 
George Master of Macleod had three sons, John 
Lord Jiacleod, William, and George; and, at 
the death of his father, he succeeded to the title 
of Earl of Cromarty. The E^rl and his son 
John having been concerned in the rebellion 
1745, their titles and honours were attainted, and 
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iheur estates were forfeited to the Crown in 1746. 
By the statute 20th Geo. II. cap. 41, the estates 
of all persons attainted of treason between the 
£4th of June 1745 and 24th Jnne 1748, were 
Tested in his Majesty : That statute contains va- 
rious reg^ulations concerning the management of 
the forfeited estates ; and, m particular, it pro- 
vides, by section 22, that all persons haying any 
right to such forfeited estates, whether by re* 
mainder or otherwise^ shall, in the form therein 
prescribed, and ^' within six months of the entry 
of the register" therein mentioned, ^iter a claim 
before the Court of Session ; and, in default of 
•ach daim being so entered, the right, whether 
of remainder or otherwise shall be null and void. 
On 25th September 1749, a claim was presented, 
within the six months prescribed by the statute, 
on behalf of George Mackenzie, an infant, de- 
scribed as ^^ second lawful san of the marriage 
betwixt George Earl of Cromarty and Isabella 
Countess of Cromarty." This claim was foonded 
on the entail 1714, and proceeded on the ground 
that George Earl of Cromarty, the attainted per- 
son, liad incurred a forfeiture of the estate, by 
eontracting debts, and allowing adjudications to 
proceed against it, and that he had forfeited his 
own ri|rfat only. To this claim the following me- 
morandum was annexed : — 

** Yoar Lordskipa will be in/bmied that the above 
d 1 



1 being entered by the elainoant, not only for hiin« 
self bat on behalf of the other hein of entail — ^the Ho- 
amiiable Roderick M'Kemsie, second aon of John Earl 
of Cromarty, and next heir after the daimant, who was 
o«t of the Kingdom, a Captain in his M^eaty*a Service at 
the date of the ekitmi ie to pro^ecate his right to the 
cetftte by bit attorney, and hat given notice thereof to his 
M«je9ty*B Advocate." 

Upon advising this daim, 17lJi December 
1751,. the Court found, that the lands and estate 
claimed were forfeited by the treason, conviction 
and attainder of Oeorae, late Earl of Cromarty, 
not only for his own life, but during the exist- 
ence of heirs-male «f his body, who might have 
succeeded to the lands and estate of Cromarty, 
IB case the said late Earl had not been attaintea ; 
and therefore they dismissed the claim of the 
said George Mackensie, tlie claimant, and found 
that they had no powers, in hoc statu^ to deter- 
mine whether the estate would remain forfeited 
in prejudice of the collateral substitutes in the 
eoiaiXy there being no claims entered by any of 
those substitutes. Against tlus judgment a pe- 
tition was presented vxt Greorge Mackenzie and 
Captain Roderick Mackenzie, the brother of .the 
attainted Earl, praying their Lordships to amend 
the interlocutor, and to add a reservation in fa- 
¥oar of Captain Roderick Mackenzie. The 
result of this application is thus reported by 
Lord Elchies : — 

*' At the l||earjng, compearance w«s also made for Cap* 
tsin M'Kenzie, m having riuht in remerinder, falling the 
Earl's issue, he being the Earl's broiher; and both uf 



them (the petitioners) insisted that, after the example of 
the House of Lords, we should determine how long the 
estates should remaio forfeited to the Crown, and when 
it would go to them. We dismissed George M'Kenzie, 
.simply ; and, as there had been no claim lodged for Cap. 
tain M'Kenzie, we found we could not judge of the rights 
of the remoter substitutes, for whom no claims had been 
presented in their names j^reservmg to them to be heard 
when the socoession ahonld open to them, though we alap 
thought that, e?eR then. Parliament alone could reliei^ 
them." 

In the year 1762, the Court sustained a claim 

S referred against the Cromarty estate, for th^ 
ebts of the attainted £arl, which amounted to 
£19,010, in respect that, by attainder of the late 
Earl of Cromarty, his estate, now vested in the 
Crown, is free and discharged of all limitation, 
ndfStihUionSf and remainders ; and that it wa^ 
not competent to the Crown to found upqa 
claosee prohibitory, irritant, and resolutive, 
which were intended for the benefit of Uie heiry 
of entail, and for them only* In 1764, the 
Court also sustained a claim presented for the 
Coimtess of Cromarty to the Court under hpir 
marriaffe contract, which provided tlu^ she • 
ahould DO entitled to a liferent of 50 ehald[ers in 
the event of there being no children of the mar* 
riage who should succeed to, and enjoy th^ 
estate ; and the Court, in respect that the issue 
of the Earl were excluded from the succes^ipa, 
sustained die claim. 

By the statute 25. Geo. II. chap. 41. the for^ 
feited estates therein named, and among othera, 
the estates of << George late Earl of Cromarty, 
were declared to be annexed to the Imperial 
Crown of this realm, and shall be, and remain 
for OTor unalienable from the same.*' This ac^ 
contained an exception in favour of such perai^Dia 
as riuill have entered or may enter claims beforp 
the Court of Session under the previous act fi^ 
20th Geo. II. But it appears that no cl<dms ^r^:' 
mainder to the estate of Cromarty were enter^ 
by the substUute heirs of entail. Jc^, Lord 
M*Leod, the eldest son of the attauited Earl, re- 
ceived a pardon, and by the 24th of Geo. IIL 
chap. 57. for restoring the forfeited estates, i^ 
was enacted,—* 

" That it shall and may be lawful to hia Majtsty, his 
heirs and successors^ to ^ive, grant, aed dispone to the Ho- 
nourable John M'Kenzie, commonly callea Lord M*Leod, 
eldest son of George late Earl of Cromarty, and hisheiirA 
and assignees, all and every ihe land^, lordships, &c whieh 
became forfeited to his said late Majesty, by the attnnder 
of the said George, late Earl of Cromarty, now deceased^ 
and which v^ere annexed to the Crown hy the ^rassaid 
act in the 25th year of the reign of his said late Majeatv, 
sul'ject always to, and chargeable with the sum of L. i^,OfO 
10s. 7d. to be paid into the Court of Excheqoo; 

By section 34th of this statute, the before 
mentioned act of 25. Geo. II. annexing the 
estates therein specified to the Crown was re- 
pelled ; and by section Sdth, the rights of aU 
parties was reserved. In virtue of this statute. 
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a cliarter was g^ranted to ^* Lord M^Leod, and 
his heirs and assignees" of the Cromarty estates, 
on 14th February 1785. Upon this charter 
Lord M^Leod was infeft on 24th February 
1786, and his infeftment was recorded on 29th 
March following. On the 3d May thereafter, 
he executed an entail excluding tne pursuers, 
and containing a destination otherways material- 
ly different from that in the entiul 1714, under 
which the pursuers claimed in right of the eldest 
daughter of the attainted Earl, a substitute in 
the entaiL 

In virtue of the entail 1786, the defenders 
now possessed the estates of Cromarty ; and the 
pursuers, as ^' the nearest lawful heirs of tailzie 
and proyision of the first Earl of Cromarty,'' 
under the entail 1714, instituted the present ac- 
tion for reduction of the entail executed in 1786. 
Defences were lodged objecting to the pursuers' 
title, and maintaimng the defenders* title to ex- 
clude, — and, after debate, cases were ordered by 
the Lord Ordinary. It was nuuntained by the 
defenders, Iff, That as no claim on behalf of 
the substitute heirs of entail was ever present- 
ed, and far less sustained, in terms of the 
22d section of the statute 20. Geo. II. ehap. 
41. the Cromarty estate was, in virtue of that 
statute, and of tne subsequent statute, 25. Geo. 
II. chap, 41. annexed to the Crown unalienably, 
and was completely freed and discharged from 
all limitations, substitutions, and remainders 
whatsoever : and, 2^, That independently of the 
statutes 20, and 25. Geo. II. the Crown charter, 
granted in 1785, and the infeftment taken there- 
on, in favour of Lord M'Leod and his heirs and 
assignsy in February 1786, with the admitted 
possession following thereon, till the date of the 
execution of the present summons, constitute a 
complete title to exclude the present action, the 
fiummons in which was not raised until up- 
wards of 40 years after the date of that infeft- 
ment. On advising the cases, the Lord Ordi- 
nary, on 15th January 1828, pronounced this 
interlocutor, accompanied with the following 
notes — 

" The Lord Ordinary, having considered the revited 
caset, pinds, that, aa no claino in termR of the 20. Geo. 
IL cap. 4l, va^ entered for any of iho»e subs itutos undir 
the entail 1714^ who werecallfd (o the succession, Tuiling 
the forfeiting Earl, and the lieir» m.ile of his body, — all 
right which may have been oihervvise competent to these 
•ttbatitutea haa been cut off by the cenifirution contained 
in the 22d sec. of that statute ; and tlmt the pursuer haa 
therefore no right under that entail to insift in the pre- 
sent prooeaa of reduction : Finds farther, and separate- 
]y, that the charter 1785 does, ex facie, convey to Lord ' 
M'Leod, and hia hem and assignees, an absolute and un- 
^oiited right to the lands disponed; and that this 
deed, and the sasine following upon It, constitute a valid 
prescriptive title: Finds, that the estate had been pos- 
sessed in virtue of this charter and infeftments, and the 
aubsequent titles founded on them, for above forty years 
^ffore the present iction^ which iippcart to be the fir»t 



challenge made by the heirs of tailzie, was iix^tituted ; and 
thai the defenders have therefore produced a title suf- 
ficient to exclude any right which the pursuer can found 
on the entail : Therefore, sustains the second and fourth 
preliminarjr defences, assoilizies the defenders, and de- 
cerns: Finds the pursuer liable in expenaes; allows an 
account thereof to be given in, and remits to the auditor 
to tax the same, and to report.— (Signed) Alex. Irving. 

** Note — The Lord Ordinary being satisfied that two 
of the defences are well foundea, thinks it unnecessary to 
give any opinion on the other objections stated to the 
purauers* title, aome of which are attended with great dif- 
ficulty, aa depending on the application of the English 
law of forfeiture, to the rights aiising fr.)m a Scots entail. 
In regard to the defences he has sustained, he thinlcs it 
clear that the S2d sec. of the vesting act, {20. Geo. II. 
cap. 41.) was intended, and is conceived in terms quite 
•ufficient to comprehend all rights, of whatever nature, af- 
fecting the estates, which were by the act vested in the 
Crown ; and that, where these were entailed, it was ren- 
dered essential to the preservation of the rights of the 
substitutes, that a claim should be entered for them in the 
Court of Session within the six months prescribed by the 
■cL It is true a claim was made for George M<Keuzie, 
the aecond son of the forfeiting person, but this waa dia. 
missed by the Court, who were satisfied, in consequence 
of the previous judgment of the House of Lords in the 
case of Park, that George M'Kenzie could have no right 
Captain M'Kenzie, a collateral substitute, to whom the 
same objection did not apply, did, no doubt, make ap* 
pearanoe in the proceedinga which followed upon thia 
claim ; but it appeara from the account which Lord 
Elchies gives of the decision, that the Court held it in* 
competent to enter into his caae, in respect that the claim 
was for George Mackensie alone, and that none bad been 
entered for the collateral substitutes. It seems probable, 
that the six months had been allowed to elapse, and that 
Captain Mackenzie, finding it too U/ie to enter a claim for 
himself, attempted, as the only thing possible, to connect 
himself with that which had been made for George Mac- 
kenzie : That the right of the aubstitutes, however, was 
extinguished by their failure to claim, seems to have been 
understood on all hands in all subsequent proceedings on 
the claima of the creUitorp, who were found entitled to 
pavment, notwithstanding of the entail ; which would, if 
aubsisting, have precluded their claims, on the ground, 
thst as the right of the whole substitutes waa cut off, the 
Crown took the estate aa if ic had been held in fee-simple 
of the forfeiting person. It does not appear to the Lord 
Ordinarv that any inference can be fairly drawn from the 
terms of the judgment in the case of Park, in support of 
the right of the substitutes under the entail in question. 

'* As to the ti(le to exclude, the pursuer endeavours tb 
evade the effect of the charter 1785, by assuming, that it 
does not convey the abaolute property of the land«, but 
merely such right to them as the Crown might happtii to 
have. But there seems to bo no sufficient ground for 
such assumption. The Charter does not convey such 
righr as the Crcwn may have. It conveys the lands and 
bHronies, both property and superiority, m the most un- 
limited terms to the granter, his heirs and assignees. It 
is no doubt said, as a farther description of the lands, that 
they had been forfeited by the attainder of the En r I of 
Cromarty; but this does not nece^Siirily prove that the 
Crown's right was not absolute j and such words, of 
course, can never be held to qualify and limit the abso* 
lute nature of the grant. Neither can the reference nhich 
is made to the 24th Geo. 111. cap. 57, have such an 
effect, for the charter assumes, that this act doea give 
power to make the grant in the terma which are used ; 
and although this should not have actually been the casci 
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it is not competent, after the long prescription has ran, to 
qoestion the powers of the granter, where the defect does 
Bot appear from the deed itself. The late decision of the 
Court, in the case of the Duke of Bacdcuch v. Sir WiU 
Ijam Cunninghame, 30th Nofember 182^ seems precise- 
ly in point ; as the ohjec'ion to the prescriptire title un. 
•nccessfally made there, was, that the charter refened to 
a statute as constituting the right of the granter ; while 
it is clear, from the statute itself, that it could confer no 
such right. 

*< It is maintained, farther, by the pursuer, that as the 
entail was extinguished by the forfeiture, so long ss there 
existed heirs-male of the body of the forfeiting Earl, and 
only revived upon their fuilure, the substitutes were not 
valentes agere till the death of Lord M*Leod in 1789, 
since which time the negative prescription has not been 
completed. But suppo^ing the right of tbfr substitutes to 
be still in existence, the Lord Ordinary does not see how 
it can be held to have been extinguiihed for any period. 
The saving cluuse in the vesting act plainly supposes that 
it is to remain unaffected by the forfeiture. It is by the 
Bubaistence of such a right alone that that of the Crown 
oould be limited ; but if limited, it was incompetent to 
grant the lands to Lord M'Leed in fee-simple, in preju- 
dice of the right of the heirs of taibie. The substitutes 
roust therefore have been from the first tit tUulo to chaU 
lenge such a conveyance ; and the negative prescription 
must, equally with the positive» have run from the 29tb of 
March 1786, the date of lecording the iofeftment taken on 
the charter.*' 

Against this interlocutor the pursuer redaim- 
ed, on advising which, 

The Lord Justice-Clerk recapitulated the facts 
of the case, and adopted the views entertained 
by the Lord Ordinary in the note before quoted. 
His Lordship was of opinion, that the act 24>. 
Creo« III. empowered the King to grant the 
charter in any terms he pleased. The charter 
was passed without any qualification. Prescrip- 
tion was not pleaded on tire deed 1786. The 
question before the Court was this — Was there 
not a prescriptive right in the defender ? His 
Lordship could not conceive how any reference 
to acts of Parliament or decisions could affect 
the charter, if it had been granted in unquali- 
fied terms. The grant was in favour of heirs 
and assignees, arid the infeftment was in the 
same terms. Any narrative of the former his- 
tory of this estate must be disregarded, upon 
the principles which guided the Court in the 
case of Marchmont, — a decision which was car- 
ried to the House of Lords, and there affirmed ; 
because there was, in the deed founded upon by 
the parties, a conveyance of the estate in un- 
qualified terms, the Court paid no regard to the 
narrative clause of it, which could not afiect the 
dispositive clause. His Lordship, therefore, 
thought, that if ever there was a good prescrip- 
tive right, there was such a right in the present 
case, the 40 years having run on the charter and 
sasine. His Lordship observed, that there was a 
great deal of argument in the papers as to a sup- 
posed difference of opinion among the Judges m 
the case of Forbes of Callender. In the House 
•f Lords, the validity of the title was doubted; 



and the case was remitted back to the Court of 
Session. Five of the consulted Judges, how- 
ever, concurred in the opinion that had been 
delivered before the case went to the House of 
Lords. On one branch' of the case, viz. the 
coal, the Judges were aAl agreed, that there was 
not sufficient evidence of possession. But the 
ultimate decision was in favour of the prescrip- 
tive title, although the objection was much 
stronger than what occurs in the present case. 
Upon that decision, his Lordship was of the same 
opinion with the Lord Ordinary, upon both the 
grounds stated in his interlocutor, that, in vir- 
tue of the unlimited charter in 1785, the title of 
the defender wa» impregnable. 

Lord GlenUe observed, that the opinions of 
the Lord Ordinary and Lord Justice-Clerk had 
been expressed in the strongest terms. The 
pursuer's argiunent on the first branch of the 
case, supposing it to be well founded, did not 
afl^»t the title to the estate itself. TTiat argu- 
ment was limited to those claims which affected 
the liferent interest. Upon this first branch, the 
exclusion of interest, his Lordship was not quite 
satisfied. But his Lordship did not think it ne- 
cessary to go into the question of prescriptive 
title, as he completely concurred with the opi- 
nions of the Lord Ordinary and Lord Justice- 
Clerk; 

Lord PttmUly conceived, that there were no 
reasons for doubting that the Lord Ordinary's 
judgment was well founded on both grounds. 
His Lordship concurred in the opinions already 
given so completely, that he would not now en- 
ter into particulars. His Lordship observed, 
that there were here two defences mdependent 
of each other. Upon the first defence, his 
Lordship only remarked, that it was ineffectuid. 
But, upon the second, there could be no doubt. 
Both in the case of Livingston and in the pre- 
sent one, his Lordship thought, that it would be 
dangerous for the landed rights of this country, 
and would inflict a blow on the law itself, if the 
Court were now to entertain any doubt of the 
validity of a title resting on a clear charter and 
seisin, followed by forty years' possession. Upon 
that groimd, his Lordsllip had not the slightest 
doubt, but acquiesced entirely with the Lord 
Ordinary. 

Lord Aliotoay entertained the same opinion 
on both grounds. The points decided by the 
Lord Ordinary, though quite sepai'ate, were 
both important. The plea of prescription here 
founded upon, might apply to every landed pro- 
prietor in Scotland. It would be wrong, after 
the fiill discussion of this case, to take ii general 
range over the same ground. Upon the charter 
1785, followed by seisin, which vested in Lord 
M*Leod a right to this estate, under a burden of 
£19,000, he was entitled to prescribe. Hi« 

B 
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Lordsliip agreed with Lord Gleidee, that it was 
unnecessary to go ^ther, as ^lat principle was 
sufficient to decide the case. It was of no im- 
portance whether the charter was in terms of 
the statute passed in the year preceding its date 
or not. If there was a difference, it was the 
duty of the party interested t6 hring a challenge 
at the time. If he allowed prescriution to take 
place, the act 1617 renders the title stable and 
unchallengeable. This act places proprietors in 
this country in a better situation than any other 
proprietors in Europe. It operates against the 
King as well as agamst the subject. Since the 
date of that act, any person having a charter 
and seisin, followed by forty years' possession^ 
is secure against either King or subject. There 
have been recent cases of prescription running 
against acts of Parliament, — the annexation acts. 
A grant of church lands even was not secured 
by an act of Parliament against prescription. 
Many of the best estates in Scotland were hdd 
in the face of acts of Piurliament. In the case of 
Forbes, the .Court of Exchequer granted a char- 
ter contrary to the powers with which they were 
vested. Although there was a difference of opi- 
nion on that occasion, a great majority of tne 
Court said, that notwithstanding of the charter 
being contrary to the statute, the possession 
which followed upon it secured the title : That 
being the case, no instance could be conceived 
stronger than the present, where prescription 
gave a complete title. His Lordship alluded to 
the cases of Hope Vere and Marcmnont. His 
liOrdship did not mean to speak to the first view 
of this c^e stated by the Lord Ordinary. His 
Lordi»Uip thought it impossible to entertain a 
doubt on that subject, as it had been decided in 
different instances, where the Court have pro- 
nounced judgment, viz. 1751 and 1762, giving 
effect to this vesting act. If his Lordship saw 
any reason to doubt the principles of the Lord 
Ordinary's judgment on that subject, he would 
have done so. What claim could the creditors 
have had to be ranked upon the estate, if the en- 
tail 1814 had been effectual ? That entail excluded 
the power of contracting debt. The Court was 
of opinion, that the right of the heirs was cut 
off. The Countess of Cromarty had right to an 
annuity of 50 chalders ; and so latelyas 1762, 
the Court gave effect to that claim. The Court 
could not have pronoimced that judgment, unless 
the estate had been totallv vested in the Crown. 
Following Mr FuUertons argument, the nega- 
tive prescription had been prevented by different 
judiciid proceedings. It was held, that though 
there was a prescriptive title, the same conclu- 
sion would be inevitable on anotlier ground. No 
«laim was made within 80 years. The heirs of 
. Lord Macleod joined in granting a right to make 
the entail effectual. They did nothing to get it 



set aside. His Lordship thought it right in the 
Lord Ordinary to avoid giving an opinion oh 
the third point agitated in this case ; and thit 
being the case, it would be improper for the 
Court to touch upon it. 

The Court adhered to the Lord Ordinary's in- 
terlocutor, and refused the pursuer's reclaming 
note. 

Lord Ordinary, Nc%Yton. Countel for the Pursuer- 
Robert Forsyth. Counsel for Defender — Francis Jeffrey, 
J, Walker, J. G. Hopkirk, W.S.. Pursuer's Agent. 
Walker, Richardson* & Melrille,W.S. .Defender's Agents. 
Mr Fei^gusoti, Clerk. 

Ko. 147. — PATEasoK p. Magisthates or Montrose. 

As9e$$ment — Stipend, — Prior to the year 1690, 
there was only one minister in Montrose. But, 
in consequence of an increase in the population, 
it became necessary to get a " helper or second 
minister." From the state of the funds of the 
burgh at the time, however, it waa found neces- 
sary to apply to Parliament, for authority to as- 
sess the inhabitants to such an extent as might 
be requisite to secure the additional minister in 
an adequate stipend. A petition was aocordiagiy 
presented by the magistrates and inhabitants to 
Parliament, subsuming, that 

" The place being so populous, that one minister is not 
able to ufidergo the charge, and the petitioners being wilU 
ing to lay a fond for a helper or second minister's atipeod, 
they desired that an annuity might be loid on and paid Ue 
the baill inhabitants, tennants, and possessors of any housfs 
within the said burgh, at fyve per cent, of free rent ; and 
that the kirk of Montross being a mensall krrke, and the 
foresaid fond voluntarily condescended to by all the said 
inbnbitants ;** 

Therefore the petition craved, that Parlia- 
ment would be pleased to 

** Appoint and enact, that the aforesaid fond of fyve 
per cent, of free rent of all houses in Montross, and that 
the tennants, inhnbitants, and possessors thereof may ba 
ordained to pay the same to the Magistrates and Towr- 
Council of Montross yearly, and that for the end foresaid ; 
and to authorise the said Magistrates and Town> Council 
to call their second minister, as the said petition fully 
bears.*' 

And Parliament decerned according to the 
tenor of the petition. 

The assessment levied under this statute, for 
the first 40 or 50 years after its date, did not 
yield £50 per annum. During this period, how- 
ever, a fixed stipend of £50 was paid to the mi- 
nister, the deficiency of the statutory assessment 
being supplied from the common good of the 
burgh. As the burgh increased, the Magistrates 
did not levy the whole of the statutory assess- 
ment, a limited and fixed stipend having ap- 
peared to them a reasonable provision to the mi- 
nister. 

The present action was raised in conseauence 
of a dispute between the Magistrates and the mi- 
nister, as to the tioie nature and extent of their 
respective rights under the statute. The mini- 
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tter contended, that he was entitled, not merely 
to the whole proceeds of the modified assess- 
mmt, as it was actually levied, but that he had a 
right to insist that the iidl statutory rate of 5 
per cent, should be enforced. The Magistrates, 
on the other hand, contended, that the fund de- 
riFed from the assessment belonged to the com- 
mnnity ; that the minister had no further interest 
in it, man as he was thereby secured in a proper 
uid suitable stipend ; and that, therefore, it was 
not incnmbent on the community to assess them- 
selves at the fuU statutory rate of 5 per cent., 
provided a lower rate was sufficient to secure the 
minister in such suitable stipend. 

Revised condescendences and answers, with 
aote« of pleas in law, having been lodged by die 
parties, the Lord Ordinary expressed his views 
HI a note, dated 12th May 1827, from which the 
following extract is made : — 

** The tax may, (iherefore,) b« laid on all bouies existing 
at th€ date of the net, or ^on others come in their places, 
whether there be sbopa in them or not, or /or whatever 
purposes they are inhabited, tenanted, or posseased. 
Whether that tax may be levied on every house built since 
the act, or to he built in time to come. Is a different 
question. But it appears to the Lord Ordinary, that this 
doubt may be, and is probably removed by the practice, 
which is the best interpreter of laws. The doubt that the 
Lord Ordinary entertains of the pursuers plea if. that the 
atatote was not passed in favour of the minister, who^ at its 
date, did not exist. It was passed in favour of the Magi- 
itrafea and people of the town, that they might be able to 
provide for a mini«rter in a suitable mannfr. The tax 
ia not, and never was levied by the minister, but is and 
alwuya was, levied hv the Magistrates, who have uniformly 
allotted a suitable stipend to the minister, even though the 
tax, in some instances, did not enable them to pay it" 

The record having heen thereafter closed, the 
Lord Ordinary ordered mutual cases, with which 
his Lordship, Slst January 1828, made great 
avizandum to the Court. At advising these 
cases, the following opinions were delivered : 

Lord Glenlee was not sure, whether the se- 
cond minister could he prevented from asking 
too much, supposing the sum actually drawn and 
paid to him to he sufficient. On the other hand, 
his Lordship douhted whether the minister could 
force the Magistrates to levy more, supposing 
the amount dra\m to he too small. His Lor£ 
ship ohserved, that the material ohject contem- 
plated hy the act of Parliament, was, to give to 
the town of Montrose a power and right to 
choose a second minister. This appointment 
could not be made ^-ithout the Alagistrates 
being liable to the new minister for a reasonable 
stipend. The act, therefore, gives them autho- 
rity to assess the inhabitants ; but there is no- 
thing in the act which implies, that the Magis- 
trates were not bound to make up a reasona\>le 
stipend from other sources, if the produce of 
the assessment was insufficient ; nor, if it was 
too great, that they were bound to levy the 
whole, and pay it to the minister. It was an in- 



herent condition of the grant, that the assess- 
ment should bo levied to the extent of yielding 
a reasonable stipend. But, whatever might be 
the extent of the sum actually levied, his Lord- 
ship thought, that the whole must go to the 
minister, even although this should exceed a 
reasonable stipend. TTiis provision of the act 
was in the sapie situation with a mortification to 
a second minister, which the Magistrates had 
the power of raising and paying to the minister. 
The Magistrates could not withhold the sum ac- 
tually levied. But his Lordship thought, that 
they were only bound to levy as much as would 
provide a reasonable stipend. 

Lord Pitmilit/ stated, that as the parties seem- 
ed- to differ so mu^, both on the iacts and the 
law of the case, he had prepared a detailed opi- 
nion, which it was not necessary for him to de- 
liver fuUv, in consequence of the turn the dis- 
cussion Imd taken. It was not necessary to 
speak to all the points agitated in these papers. 
His Lordsliip was clearly of opinion, that the 
illustrations of Borrowstownness and Edin- 
burgh did not iqpply to this case. With Regard 
to the act 1690, there was no difference between 
the parties as to its meaning. (His Lordship 
read the enacting dause.) And, as to the sub- 
jects over which it extended, there could be no 
doubt that it was meant to include all the houses 
in Montrose ; and, as interpreted by usage, it 
also included the shops. But his Lordship also 
thought, that the assessment could be applied 
only to the second minister. If a third minister 
shouid afterwards be required, the Magistrates 
naust go again to Parlianaent. The next ques- 
tion was, — Were the Ma^strates bound to levy 
the whole assessment, and to apply the whole to 
this second minister? His Lordship thought, 
that whatever they did collect, must be given to 
him. But respecting the minister s title to de- 
mand, that the Magistrates shall levy the whole, 
the Court must attend to what has been the 
practice. For a long period, the assessment 
yielded less than sufficient to provide a reason- 
able stipend. Attending to what preceded the 
passing of the act, could it be said, that the act 
obliged them to levy more than the stipend paid 
to the first minister, for the purpose of putting 
this large sum into the pocket of the second mi- 
nister ? It appears, that, down to 1814, the 
whole 5 per cent, had been levied. The Magis- 
trates had not, in any instance, drawn tliis an- 
nuity as a sum, whatever it amounted to. This 
would have been necessary to establish a right 
in the minister, if they had levied 5 per cent . 
and actuallv paid it over to him. But, in evorv 
one case, there has been a fixed stipend i>aid. 
No doubt, the stipend has home reference to 
the assessment, and has been re^ilated by it. 
The question at present was,— could the Magis- 
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trates be called upon to levy the whole 5 per cent, 
and pay it over to the minister ? — ^his Lordship 
could not hesitate in concurring with Lord 
Glenlee, that there was no obligation on the 
Magistrates to do so. If what they did collect 
yielded a suitable stipend, that was all the mi- 
nister had a title to demand. No part of what 
the Magistrates levied could be applied to the 
general purposes of the burgh. 

Lord Aliomay concurred in the opinions al- 
ready given. The object of the act was to raise 
a fund for a provision to a second minister. 
The Magistrates were entitled to raise an as- 
sessment of 5 per cent., if so much should be 
required to yield a reasonable stipend, and they 
could apply it to no other purpose. It was no 
doubt true, that from 1690 to 1770, they ac- 
tually paid more from the funds of the burgh 
than this assessment produced ; but they were 
bound to provide a smtable aliment, if not from 
the assessment, by an addition from some other 
fund. It was not the intention of the act to 
give an exorbitant stipend to a second minister, 
and to burden the inhabitants for it. But bis 
Lordship thought, that whatever was levied 
must be given to the minister. The case of 
B« ness being that of a mortification, did not 
apply to the present case. But his Lordship 
stated, that the minister had no claim for ar- 
rears, or prior to the date of his action. 

The Lord Justice-Clerk considered this to be a 
nice case, and not unattended if^-ith difficulty. 
He did not enter into all the views entertained 
by the other Judges, but had come ultimately 
to the same conclusion. In the case of a defal- 
cation of this fund, have the Magistrates any 
right to raise a fund for providing a stipend to 
this minister ? His Lordship regarded the act 
as a covenant with the Magistrates, giving to 
them the patronage and choice of a second mi- 
nister, on condition of their providing an ade- 
quate stipend for him ; and, for tliis purpose, 
they are empowered to levy an assessment of 
5 per cent, upon all the houses in Montrose. 
The prosperity of the burgh might decline ; and, 
if the fund should thus become insufficient, could 
the minister claim any assistance ? The act 
applied to houses and shops, and the minister 
could claim nothing else from the Magistrates 
under the act than this assessment. 

As to levying the assessment, his Lordship 
was struck with the notion, that if the fund 
were to be enlarged, there would be room to 
consider that point, if the excess should be ex- 
orbitant. But his Lordship's difficulty was, that 
according to any evidence before the Court, there 
had been no exorbitance in the total levy of 5 
per cent. What had happened since 1814 ? It 
was averred, that the whole assessment did not 
exceed £315. It then became a nice question; 



whether, having so clear an act of Parliament, 
and no egregious excess stated, the Court were 
bound to declare that the Magistrates were 
boond to let down the assessment, and that the 
minister was to have no claim to any addition 7 
The worst aspect of the case for the minister is, 
that this assessment of 5 per cent, is the fund 
out of which he is entitled to have an adequate 
stipend : and when reasonable, he will be en- 
titled to an augmentation out of this fund. 
£315 is now offered to be paid to him, and all 
he asks is £342. But the difference is so trifl- 
ing as hardly to be worth contending for in 
Court. The second minister may have a lai^r 
stipend than the first minister : but he has nei- 
ther manse nor glebe. Now, the Legislature 
have declared, that £25 for each is a fair allow- 
ance. His Lordship, therefore, did not consi- 
der the minister's present demand to be unrea- 
sonable. The claun could not go further back 
than the date of citation to this action. 

The Court appointed the pursuer to lodge a 
minute, stating tne amount of stipend for which 
he insists, and to which he is willing to restrict 
his claim under this action, qtiam primum ; and 
the defenders to lodge answers thereto, within 
eight days after the same shall be lodged. 

Lord Ordinary, Cringletip.— Coanftel for the Magi- 
strates — Jeffrey, Rutberfurd, Ivory. For Dr Patccson— 
Dean of Faculty, H. J. Robertson. — Murray & Inglit, 
W.S. and Gibson-Craigs & Wardlaw, W.S. Agents- 
Mr Fergusson, Clerk. 

No. 148.*K£NN£Dy v. CoasoN's Taustees. 

Tack — Assignatioji of, — By a tack dated the 
I7th and 28th days of July 1810, Crawford Tait, 
W.S. as Commissioner for his Grace William 
Duke of Queensberry, let to Adam Curson, his 
heirs and assignees and sub-tenants, All and 
Whole, the said William Duke of Queensberry *s 
lands of Cashogle, with the houses, yards, and 
pertinents thereof, as then possessed by the said 
Adam Corson, for the space of 19 years. The 
rent stipulated was L98, besides other conside- 
rations. On the 8th of May 1816, Corson, in 
cunsideration of cash advances and cautionary 
obligations come under for him by Robert Ken- 
nedy of Dalquhat, assigned his lease in favour 
of Kennedy, under the provision that he should 
be entitled to redeem the lease, by making 
certain annual payments in discharge of the 
debts and cautionary obligations in question; 
failing hts doing so, it was provided, that the 
said Robert Kennedy should have it in his 
power to expose the lease to sale; and after sa- 
tisfying himself out of the price, to account for 
the residue to Corson. This deed was intimated 
to the factor of the landlord under form of in- 
strument, but no entry in regard to it was made 
in the rental-book, nor did any possession fol^ 
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/ore. Corson thereafter, on the 10th October 
1816, executed a trust in favour of John For- 
syth of Tolcross, and others, as trustees for be- 
hoof of his creditors, by which he assigned in 
their favour the above lease or tack of the farm 
of Cashogle. Up to this period Corson had been 
in possession in terms of the lease, and the 
assignation to said trustees was intimated to 
the landlord. The trustees thereafter took 
possession, by letting the premises to sub-te- 
nants. The present action was now brought 
at the instance of Kennedy, in order to have 
it declared, that his right was preferable to 
tliat of the trustees. Lord Reston, Ordinary, 
on the 14th June 1820, found accordingly. 
Lord Cringletie thereafter adhered ; but, upon 
the 24th January 1828, on advising a represen- 
tation, with cases for the parties, together with 
an amendment of the libel, concluding that the 
pursuer should at least be preferred as a real 
creditor, his Lordship pronounced the following 
interlocutor : — 

^2ilh January 182a— The Lord Ordinary having 
advised this Casei with another for the pursuer, and 
whole process — Recalls the interlocutor complained of ; 
assoilzies the defenders from the whole conclusions of 
the original action^ and as afterwards amended, finds them 
entitled to expenses And remits to the Auditor of Court 
to Ux the same, and decerns." 

To which interlocutor his Lordship subjoined 
the followLog note : — 

** The Lord Ordinary has ai^ain attentively advis- 
ed this case. la the present state of manufdc- 
tures which, in many instances, are carried on in build- 
ings erected on ground held by lease, and by means o^ 
inacbinery, the combined value of which may exceed ten 
times over the value of the fee-simple of the whole estate, 
of which the subject of the lease is a part— when it is con. 
sidered that few, or perhaps none but the lessees, are 
competent to conduct the process of the manufacture ex- 
ecuted in these buildings, to hold as a tenet of law that 
the lessees cannot assign their lease in security of money 
borrowed to carry on the manufacture, unless the assignee 
shall enter into actual possession of the subjects, is, in 
other words to say, that by law there can be no assigna- 
tion of such a lease ; since it is much the same to say 
that there can be none, as that there may be one which 
rannot be made effectu^U And, beyond all doubt, it is 
a tenet which is adverse to the public interest of the 
coufitry. Feeling this to a strong degree, the Lord Or- 
dinary pronounced that interlocutor in the case of Brock, 
which was altered by the Second Division, and appealed 
to the House of Lords, — and it is to be regretted that an 
' unlucky point of form interposed to prevent a judgment, 
whereby, in similar circumstances, the law might have 
been settled. 

** But on due consideration, both of the law and the 
facts of this cue, the Lor<l Ordinary is humbly of opinion 
that it is not similar to that of Brock, nor of any other 
reported cause. In that of Brock (he assignation to the 
subject of the lease was immediate ; the assignees bad 
right to take instant possession ; they did so by granting 
a sublease to their cedents, in which the rent was left 
blank, as it was understood that the rent was to be the 
interest of the money lent. They intimated their assignment 
to Mr John&tooe of Alva, the kmdlord — were actually 



entered as tenants in bis rentaI-book->aiid rent wu there- 
in also entered as paid fir them in these words :— ' Denovan 
< Frintfield Company, for Printfield and Gunnershaw mills 

* Assignees, William Burridge Cabdell, Esq. cashier, and 

* Robert Brown, Esq. accountant for Glasgow Banking 
•Company,) L.18a' 

"In the present ease, the assignment to the pursuer, 
Kennedy, was not for the purpose of giving him posses- 
sion at all, except in the event of certain instilments of 
money not being paid at a distant period from the date 
of the assignation of the lease. Possession, therefore* 
could not be given nor assumed, because it was never in- 
tended to be given, except conditionally ; and as a con- 
sequence of this, no right to possess such a subtack was 
given to the cedent by the assignee. The former's right 
to possess was his lease, and continued to be soi till he 
became bankrupt, when he conveyed both his lease and 
stocking and possession to the defenders, *who assumed 
possession, and subset the subject to a subtenant^ with 
the consent of the pursuer. 

" It is true that the pursuer intimated bis assignment 
to the factor for the landlord. But such intimation did 
not alter the nature of the assignation itself. That factor 
could not enter the pursuer's name as tenant to the Duke 
of Buccleuch ; for, by the assignation, the pursuer was not 
entitled (except under conditions which might never 
exist) to assume possession. It appears to the Lord Or* 
dinary, that the rights arising from the granting of an 
original lease, and the assignation of one already granted, 
depend on the same principles. If a landlord give on 
lease to A. B., declaring his entry to be at Lammas, and 
a second lease of the same subject to C. D., with entry 
at Whiuunday preceding, and the tenant under this se- 
cond lease obtains possession, he is, beyond all doubt, pre- 
ferable to him under the first. Now, to the Lord Or- 
dinary this appears to govern this case. Corson assign- 
ed to the pursuer his lease by a deed, dated 8th' May 
1816, in which it was declared that the pursuer might 
enter to possession, if the cedent did not pay L.100 oa 
the Ist of September yearly. When the first payment 
was to be made doea not appear ; nor whether that sum 
was paid on the 1st of September in that year. Probably 
it was ; for certain it is, that the pursuer did not take 
possession, directly or indirectly, or symbolically ; and in 
October of same year Corson became insolvent, and con- 
veyed bis lease to the defenders, as alreadv mentioned, 
who took actual possession, and sublet the farm. In the 
case of Brock, the Lord Ordinary was of opinion that the 
assignees had taken possession, though it was not cor- 
poral ; but here no possession was given or taken, befor* 
another right was completed. The Lord Ordinary, on 
the whole, is now of opinion that the view he formerly 
took of the case was mistaken, and regrets that thereby 
expense, trouble and delay, baa been occasioned to tha 
parties." 

Kennedy reclaimed against the foregoing in- 
terlocutor, but the Court refused his reclaiming 
note, on the general principle, that as no pos- 
session had followed on the right he had acquir- 
ed, it was of no avail, in a competition with the 
subsequent conveyance in favour of the trustees. 

Lord Ordinary, Cringletie.— Counsel for pursuer— Bu- 
chanan. James Pedie, W. S. agent. For defenders** 
Jameson. Joha Irviog^ W. 8. agenU— F. Clerk. 
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February 20, 1829. 

No. 149.'— General Fokbes v. Major Forbes. 
Servitude Road' — ^This was an action brought 
by the pursuer. General Forbes, to have the de- 
fender and his tenants prohibited from frequent- 
ing a road which passal through the defender*8 
lands, — and to have it declared that the pur- 
iuer, in virtue of his titles, had good and un- 
doubted right to the lands in property, free of 
any servitude, either of a foot-road, thorough- 
fare for horses and other bestial, oxcart and car^ 
riage-road through the same, in favour of the 
detender and his tenants, servants, or cottars, — 
and that the pursuer was entitled to debar and 
exclude them and all others from trespassing 
upon his said lands. In defence it was plead^ 
ed. That the defender and his tenants had not 
only acquired a prescriptive use of the road in 
dispute as a servitude road, but it had been used 
by all and sundrv as a public road from time 
immemorial. — After the record had been closed, 
and the case had been remitted to the Jury 
Court, a minute was lodged for the pursuer, in 
which he admitted that die road had been used 
without interruption as a horse tmiijboi road by 
the defender, and that it had been used as a com* 
municatioo with the roads leading to the lower 
parts of the country for a period of 40 years : he 
deniedf however, that it had been used either as a 
public or private cart or carriage-road for a period 
of 40 years ; but admitted, that it had been used 
by the defender wtthont interruption as a cart 
and carriage-road since the ictroduction of cart», 
about 30 years ago, into that part of the coun- 
try. This minute was answered by the deCen- 
der, who stated, that he was willing to rest satisi- 
fied with the admissions in the minute — that he 
did not wish to incur the expense of a proof or of 
a Jury trial, and consented that the case should 
be sent back to the Court of Session. The case 
having been remitted accordingly, the Lord 
Ordinary pronoanced the following interlocotor, 
(2d February 1822) :— 

" The Lord Ordinary having heard parties at the ^ax 
on the dosed wcocd and minute of Admiatiou of liictt 
by the partieB, and since advised the canse, assoilzies the 
defender frcnn the concluflions of the sHasiiioas, and de- 
cerns : Finds \hm defeiHier enrhled to expenses, and rt- 
mits to the Anditor of Court to tax the aame ; reserviaa 
to the pursuer, if so advUed, to apply to t-be iucal maf^U 
atrates for leave to turn round the road in question. For 
all which, the Lord Ordinary has explained his reasons by 
« prefixed note." 

The note referred to is in the following terms :— 
" 2d FefK 182a— iV^ote.— The Lord Ordinary beard parties 
yesterday at the bar, and baa since advised the process. 
The faets must be held to be aatabhsbed bv the admission 
in the foregoing minute and answers, which are tanta- 
mount to a special verdict of a jury. The pursuer admits 
that the road in question has been used without * inter- 



roption, as a fcorse md foot road hf Ae defbadera, and as 
m comnnnieation with the hnmIs laadiiig to the lover 
parts of the coa«frv» for a psriod of forty yssfib But ht 
denied that it had boon used either as a publie or private 
eart or caniage road for a period of laity ycsf^ akhougb 
he admirted tbat^ the same had been used by the de- 
fendera, without intemiption, as a eait or cafmge road^ 
since the introductioa of cnts, aboot thkty yeaia ago, into 
that part of the ooantry/ 

** Tho adiaitaioft, thai tHia road had beea mti as a 
horse road, and the denial that it had been used either as 
a public or private road for carts, ceitainly implies that it 
had been used aa a public road for horses^ and also for 
carts, since the introductioe of them int» that part of the 
country ; and aoeonUogly the sdmissioB was so under- 
atood by the defenders, who anawtrsd, thai tbt(y weuld 
have proved the road in qoealioa * to hava existed as a 
public cart and earriage, aa well as a pabKe horse aod (bo| 
communication road, &c. But, say they, as it is admitted 
by General Forbes, that It had ao existed aa a publie 
hone and foot eooMmuiicatiaQ road, withoot iateiraptioo, 
for time iroowmorial, and upwards of forty years pnor le 
November 1825^ the cooMsenoeniaiit of the present ac- 
tion, < and as a public cart and carriage road, ever since 
the introducdon of carts,* they, the defenders, would pass 
from any other proof, and rest on this admitsioa. 

^ Here the defenders distinetly anaowraed lo the pur- 
suer their undentandtng that be had admitted the road 
to have been, not a private aervitude, but a publie hone 
road for upwarde of forty yean, and a public cart raad 
sinee the tnlrodoetioa of carta. If the punosr did not 
mean to admit the poblso naturo of the road, he oagbt to 
have intimated to the defenders that tbey had niiaSiheu 
bis meaning, and thereby put it in their power to go to 
proof of their allegationa. But he made no oljeetions 
whatever to the oonatroction which they put on his ad- 
mission, and therefore the Lord Ordinary Mdi, tbst die 
road in question waa a public horae soad for above the 
yean of preaeriptkHi, and a publie etft road sinee earts 
were there used. In this ststa of nraStera, it can be in 
no other situation than were the wlrola pMrn nMda of 
9cothtnd befurs cvrta were introduced, wtiidi, the Lord 
Ordinary imagineis is not of great antiquity, aa he believss 
that people carried eonmieditiea from one plaee to an« 
other in paniert, on the backs of hones ; yst it waa aefcr 
heard of that men wen stopped by any proprietor tbroogh 
who<«e groufula a publie ruad conducted, because they 



were nstiig carts to convej what bad been aHravs 
on the backs of horsen. Lord Stair aaeotione the Roman 
servitudes of iter, aetu$, and via, and adds, * Our custoss 
stieketh not to tbie diafineiiofi, but measuntfa the way 
ilrrordiivg to the end forwhteh it wab constituted, and by 
Che use for which it -was introduoi d.' Tbia ia applicable 
lo private aervrtudes ; but the yrincipte applies equaH y to 
publie roada as to private. His Lordship saya, < PaUia 
trays are those which aro constUated for public use^* 
which ia self-evident. Now, if a public road be for the 
Use of the pubKc, and the law regards * the end for wfci^ 
it was constituted,* it is aa elear aa any proposition caa 
be, that when men introduce generally carle drawn by 
horses or oxen, to transport their commoditioa from one 
place to another, instead of carrying them on hofwe^ the 
right of public road must he extended to that objset* 
Thie appean to have been tmdentood by She partaer 
himaeK, or bia predeeesaon ; for ho admits that Uir de« 
fonden ined carts without interruption, ever Shioe they 
were introduced into that part of the country, whieb, he 
says, is about thirty yean ago^ The Lotd Ordinary, 
thereforo, assents to the right df thad^fonden to «is 
earcs aa they have done forSbifty yean bvgone. 
^'Thero isinfheaamiftoasA aonchMMH that ia csM 
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the defenden should be found entitled to a road, the 
punmer, on giving them another at a short distaftcef 
should be entitled to shut it up^ The Lord Ordinary 
does not consider this to be proper, or even competent 
for this Court to entertain, in the first instance. The ju- 
risdiction over pu))iic roads, ferries and bridges, and of 
turning round public roads, is vested io the Commis- 
sioners of Supply, Justices of Pesee, Sheriffs, Lords of 
Regality, and Barons, by many statutes, and particularly 
for turning round roads by 1661, c. 41, and 1685, c. 39. 
These Magistftatet, living on the Jpot, are alone the pro- 
per judges in the first instance. The right and jurisdic- 
tion of this Court is only to redress any grievance, of 
correct any error that they may commit. The former 
see the localities^ and judge of theoi by actual inspeetion, 
— the latter know them onJy by the reporta of others, alid 
bj charts.*' 

The pursuer haTing reclaimed against the 
above iuterlocutor^ the Court unanimouslj ad- 
hered. 

Lord Ordinary, Crtngletie. — ^ct. Maidm^t.^^tt. 
Skene. C. F. Davidson, W.S. and John Gordon, W.8. 
Agents.— Mr Fergusson, Clerk. 

N3. 150.— Blackie, Charger, p. RjCHikao h Ahoebw 
Millar, Suspenders. 

Probative U^rit— Statute 1681.— By an inden- 
ture dated 19th November 1821, Andrew Millar, 
one of the suspenders, became an apprentice to 
the charger, for the tertn of five years from thia,t 
date, in his art and trade of clock and watch- 
niiiking. The apprentice deserted this service 
(>n 25th Aug;u8t 1825 ; and a charge of horning 
having heen given to him and the other suspen- 
di'T as his cautioner, a bill of suspension wh» pre- 
s^^-nted — caution was found — and the bill was 
passed. — One ground of suspension, and the on- 
ly one disposed of by the Court, was, that the 
indenture was not sigiied and tested in terms of 
the statute 1681. — ^The testing clause was as 
follows : — 

** In witness whereof, these presents are written on 
the<ie and the two preceding pages of ntcimped pnper, by 
Andrew iNHlUr, the within-designed apprentice, duy, 
raonrh, and year of Cvnd respectively above written, be* 
fore these witnesses," &e. 

The Lord Ordinary (Ist February 1828) pro- 
nounced this interlocutor : — 

*' In reRpect, that by the act 1681, it is not requTsite 
that the attesting clause shall contain the narrative, that 
the deed bns lieen subscribed by the parties, and that the 
act-j»l subscription attested by witnesses, designed in said 
cUa^e, supplies the defect in the narrative that it was 
subscribed ; repels the reasons of suspension, 6nds the 
jetters orderly proceed^, and decerns ; finds the suspen- 
ders liable in expenses.** 

Against this interlocntor the suspenders pre- 
sented a reclaiming note to the Court ; on advis- 
ing which, . 

jLord AUatoay stated, that he was the Judg« 
who pa^ed tlm hilL His Lordship IumI doubts 
a« to the merits of the objection ; and as caution 
was offered and found, he had passed the bill.— 



The act 1681 declared, that witnesses who do not 
see the granter sim it, or hear him acknow- 
ledge his subscription, are accessary to foi^ery. 
Could any of the witnesses to this indenture be 
tried for forgery? By no means. His Lordshin 
observed, that only one of them added the. word 
" toilfiess'* to his subscription. When a witness 
signs, without adding the word " mtness,** it 
was a departure from the statute. There wHi 
also another ground on which he had passed -the 
bill — ^that the. master here was chargmg forpe- 
nalties> when there was a lU alibi pendens, Bnt 
his Lordship now thought that tne Lord Ordi<- 
nary's judgment should be supported, in conse- 
quence of the decision quoted by Mr Bell, whose 
private opinion, however, was rather adverse 
to that decision,-^€rordon v. Murray, 21st June 
1765, — ^which was a case precisely the same with 
the present. The Court would not be warranted 
to depart frotn sUch a judgment now, even al- 
thoi^h they disapproved of it. His Lordship 
stated that this was the sole ground on which he 
supported the Lord Ch-dinary's interlocntor; 
for, as an abstract point, he had doubts how 
far, as the words of the statute did not ex- 
pressly declare this omission to be a nullity, the 
decision referred to ought to be held as inteipre- 
ting the statute in that way. 

J%e Lord Justice-Clerk agreed with Lord Al- 
io way, and rested his opmion on the same 
grounds. His Lordship considered the case of 
Gordon v. Murray quite in point : he could not 
conceive a stronger decision than that of an ad- 
jtidication of ludf, perhaps, of Mr Murray's 
estate, wlii(Ji might be worth several thousand 
pounds. The Court were under an imperative 
necessity to bow with deference to tliat judg- 
ment. The objection here was, that the date 
was not inserted at the close of the deed,* On 
this point there was a decision, dated 1st July 
1712. .But that objection was not weU-foimdea, 
as the date was mentioned in the beginning of 
the deed. His Lordship gave no opinion on the 
merits of the case. 

Lord Glenlee concurred in this opinion. His 
Lordship observed, that there might be some 
difficulty as to the cautioner ; but there could be 
none as to the apprentice himself, — ^the indenture 
being holograph of the apprentice did not require 
witnesses at ail. There was nothing appearing 
on the face of the instrument adverse to the sup- 
position, that the deed was written one day^ 
and signed on another. 

Lord PitmiUy stated, that he had come pre- 
pared with an opinion agidnst lite interlocntor of 
the Lord Ordinary foimding upon the want of A 
statement in the testing ckuse when the deed 
was signed. According to the act 1681, it waa 
not necessary to insert a narrative that it was 
signed. If the clause merely imported that it 
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did not say that the deed was siffned in presence 
of witnesses, the act would apply. The testing 
clause certi^nly declared, that the witnesses were 
.witnesses to tne writing of the dee4* The Court 
must bend to the decision in ^e case of Murray. 
The Cornet adhe]:ied to 4lie.interiocutor of the 
Lord Ordinary, so far as to repel the objection 
4>n the act 16SI ; but remitted to him to hear 
parties on the merits, and reserved all questions 
of expenses till the conclusion of the cause. 

Lord Ordinary, Cringletie. Counsel for the Chaiger 
f— Forsyth & Welsh. For the Suspenders — Dean of Fa- 
.calry, Skene, J. Miller. 

Agents— H. Watson, and J. Stewart, S.S.C. Mr 
Thomson, Clerk. 



February 21, 1829. 

No, 151.-^WATHEBOy V. hVDoVALU 

Contract. — Admiral^-^ Interdict.-^ M'Douall 
raised an action in an Inferior Court against 
Matheson, concluding for damages for non-fulfil- 
ment of a contraef, or to compel him to finish 
add contract; acid this' action is at present de- 
pending before Lord Corehoiise. In the execu- 
tion of the ebntract, Matheson made use of a 
raft to assist in carrying materials from one place 
to another, to which an iron crane was attached, 
the latter being M^Douall's property. After 
Matheson had thrown up the contract, he was 
proceeding to remove this raft, or, as the other 
party called it, 2l floating scaffdd^ when he was 
stopped by an interdict of Che Judge- Admiral, 
obtained by M*DouaH, while the civil action of 
damages was still going on. Matheson a^^lied 
to the Court for a recall pf iliis interdict. 

The Lord Justke-CUrk stated, that be was 
struck with the novelty of an application bj bill 
of suspension to the Judge- Admiral Was this 
a maritime question? Was this sucb a ma- 
chine as could be laid hold of in this sum- 
mary way ? His Lordship was not disposed 
to enter into the merits of this case, but 
would merely discuss the competency. Even 
although the contract had not been imple- 
mented, his Lordship would have the greatest 
difficulty in holding, that this gentleman had 
any right to arrest any articles belonging to this 
workman. If Matheson were under a legal ob- 
ligation to finish his work, was he not bound to 
find working- tools ? M*DouaIl only claimed a 
right to the iron*work. Suppose that Matheson 
had found it convenient or necessary to keep a 
good horse to ride about in the execution of his 
contract ; could M^Douall lay hold of it on the 
ground that it might be necessary for super- 
intending the completion of the contract ? His 
Lordship thought, that the Court should not 



interfere with the merits of the case, but remit 
to the Admiral to recal the interdict, oti Ma- 
theson finding reasonable caution. 
Lord Glenlee concurred in this opinion. 
Lord Allqvaay entertained doubts on this case. 
His Lordship never had heard of a suspension 
presented to the Admiral for an interdict. 
when the party was asked to specify on what 
ground he claimed retention of this machine, 
he said it was a claim of damages, for non ful. 
filment of a contract. If it was not a maritime 
question, how could the Admiral determine 
whether this civil contract on shore was com- 
pleted or not. This certainly was a civil cos- 
tract, arising from operations on land ; ^od his 
Lordship doubted how far one party could 
bring another into the Admiralty Court, in a 
case not maritime. But it was not necessary to 
go into that question ; whether the contract 
was fulfilled or not, would be determined io 
the civil law process. This was the only in- 
stance of an application for an interdict to the 
Admiralty Court. His Lordship thought it in- 
proper to interdicjt proceedings in the Admi- 
ralty Courts when the parties were already t^e- 
fore the Sherijff Court and Court of Session. 
His Lordship knew no legal ground on which 
this interdict could be applied for. The party 
n^ight have arrested. 

Lord Pitmilly stated, that he had never seen 
a more plain and obvious case. It was difficult 
to avoid stating an opinion on the merits, al- 
though these were not before the Caurt. Ihere 
never was a more groundless claim, either in a 
maritime, or in any other case. It was just a 
question arising out of a civil contract- 
As to the interdict, there could be no hesita- 
tion about recalling it ; and as to caution, his 
Lordship saw no ground for requiring this party 
to find caution. 

The Court recalled the interdict, and passed 
the bill without caution. 

Counsel for Matheson, Shaw and Jameson.— For M'- 
Douull, Dean of Faculty and Marshull. 

SECOND DIVISION Bill-Chambeb. 

February I9, 1829. 

No. 152;— Mva^AY r. M'Nais. 

The only point of general interest involved in 
this case, regarded the effect of a judgment 
pronounced by the Lord Ordinary on the Biil«i 
prior to the passing of the lale Act of Sederunt, 
by which a second bill of suspension was passed, 
although a fornier bill of suspension had been re- 
fused, with expenses, by another Lord Ordinary 

Lord Eldin, Ordinary on the Bills, had refus* 
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ed a bill of suspension, with expenses. Witbout 
/eclaiming to tne Court against the special find- 
ings contained in his Lordship's interlocutor, the 
suspender presented a second bill of suspension, 
which was passed by Lord Medwyn. Two ques- 
tions were agitated; Ist, whether Che Court bad 
powers, under the 50th sec. of the statute 6 of 
Geo. IV. cap. 120, to alter the former regulations 
for the Bill. Chamber; and, 2dly, whether the 
new Act of Sederunt, sec. 16, alters the former 
Act of Sederunt 1799, to the effect of giving to 
the findings of Lords Ordinarv in the BilLCham<< 
ber, on matters of fact, when not reclaimed 
against, the same power as the verdict of a Jury: 
Or whether the passing of a second bill of sus- 
pension, in a case where a first bill had been 
f efused, should be held as recalling the former 
interlocutor in Mo* 

Lard Glsnlee observed, that the question in this 
case was, Did the Act of Parliament, per se, or 
together with the Act of Sederunt, extend to the 
Bill-Chamber the regulations enacted for the 
Court of Session ? The question, in short, was, 
not what were the powers of the Court, but what 
they had actually done? The terras of the Act 
did not fix that the judgment of a Lord Ordinary 
on matters of fact, bound the Court like the ver- 
dict of a Jury. It was awkward to enact any 
thing by reference to a previous^ enactment. But 
there being no provision for a separate provision 
in the Bill-Chamber, adapted to the change in 
the enactment, his Lordship thought the objec- 
tion was not well founded ; and ad'led, that if 
the Act required Lords Ordinary in the Bill- 
Chamber to state the grounds on which they re- 
fused bills of suspension, he never would refuse 
any bill in future. 

_ The Lord Justice Clerk did not found his o- 
pinion on any construction of the Act of Parlia- 
ment, or any want of power in the Court. His 
Lordship thought, that the objection taken in 
this case was not well founded. The Court had 
as much power to make regulations for the Bill. 
Chamber as for the Court of Session; and to 
apply to the Lord Ordinary on the Bills the same 
rules that were laid down for Loi'ds Ordinary inr 
the Outer.House. 

When the findings of the Lord Ordinary on 
the Bills came before the Court in the same 
shape as the interlocutors of the Lord Ordinary 
in the Outer-House, the judgment of both, on 
matters of fact, had precisely the same effect. 
The act did not sny, that the findings of a Lord 
Ordinary in the Outer-House were conclusive on 
facts. Btft if such findings were affirmed by the 
Court, then they had this effect. 

The question here was. Were the finding of 
Lord Eldin in such a situation as to come within 
the Act, as thus explained, and therefore con- 
clusive as to facts i His Lordship thought that 



they were not. It was established law, that a 
second bill of suspension mi^ht be presented to 
a new Lord Ordinary on the refusal of a first 
Therefore, the right of a party to bring his case 
before a new Lord Ordinary, proceeded on the 
princfple, that if the judgments of the second 
Lord Ordinary differed from that given by thef 
former Judge, it was the second interlocutor that 
was reviewed by the Court ; and, if adhered io, 
became final. 

The object of section 16 in the new act was, to 
provide far the case of a first bill being refused 
with expenses, and a second bill being passed.^ 
The findings of a Lord Ordinary on the Bills, 
on matters of fact, are in the same situation witfar 
those of a Lord Ordinary in the Outer- Houses 
His Lordship^ thoaght, that the interlocutor 
passing a second bill recalled the former one in 
Mo, 

Lord PUmiUy thought that this objection was 
not well founded ; and rested his opinion on the 
grounds stated firom the chair. The clauses in 
8ie act were clearly intended to appl^ to the 
Bill-Chamber: the expression was a little am- 
biguous, but the Court had power to make re^ 
gulations for the BTilf-Chamber". But the regu« 
lation founded upon war not intended to take 
away the power of presenting a second* bill. The 
interlocutor of the Lord Ordinary in the Bill. 
Chamber was final as to the facts. But the party 
might go to a new Lord Ordinary, whose judg- 
ment, if different, would overturn the former 
judgment in iota- 

Lord AUofaay had doobts on this case. The 
question fell to be considered as one prior to the 
passing of the last Act of Sederunt. His Lord- 
ship considered it doubtful how far the special 
findings in this case were not final. A second 
suspension was competeivt; aad, under it, the 
competency of leading evidence might have beea 
discussed. But, upon the words of Che Act of 
Parlidtnent, and of the Act of Sederunt 1709, 
his Lordship doubted how far the second Lord 
Ordinary could recall that verdict and pronounce 
another. His Lordship admitted the justness 
of the illustration, as to the Lord Ordinary in 
the Outer- House. He also thought it clear, 
that it was competent to have applied to the 
Court for an alteration of Lord Eldin'a interlo- 
cutor. But no other Lord Ordinary bad power 
to recall that verdict. Lord Eldin had pro- 
nounced no judgment on the questions of law.* 
His Lordship thought, that the Bill-Chamber 
was a part of the Court of Session. 

Lord Medwyn, Oidinary.— Counsel for Sutpendet^ 
Skene and Shaw.^For Respondent, K. Thomson— J. 
Donaldson and Cbaries Fisher, Agents.— Mr Fernison. 
Clerk. 
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OUTER-HOUSE. 

February L7, 1829. 

Nal53L— Bauouhik. Watson. 

Meemri^-^ln an aelion brought before a Sheriff 
Court in December 1825, and in wbloh a re- 
cord feu to be prepared, only *Mn acr liur as 
10 eonaiatent with justice and the convenience of 
parties," a record was nnde up and closed, which 
aooaiated of a number of papers, but not the se^ 
ifies appointed to form the recc^rd in Sheriff 
Courts; a proof was also led. The JSheriff then 
pronounced judgment ; upon whicih an adTOcation 
was broughty one of the reasons of which con- 
nsted of an objection to Uie record, on the 
ground, that ^e Sheriff ought either to have 
made up no record at all, or it ought to have 
been made up of the particular papers prescribed 
by the act of sederunt. 

Tliis objection was repelled. 

Loid Ordinary, Mackenzie. Counsel for Advocstor^ 
Thomson, W. Dalrymple, S.S.C. For Refpondvcit— A. 
M'NeiU, R. M^eUb, S.S.C. M. Cleik. 



February 19, WJ2. 



' No. IMk-p-CimisTis v. Kennedy. 

Judicial Rtferee — Citation ofHavere before^^^ 
The parties in this case having lodged a minute, 
•onsenting to a* judicial reference, the pursuer 
moved for a diligence to enforce the production 
of writings before the referee. This motion was 
refosed — the Lord Ordinary observing that the 
referee might, if he found it necessary, autho- 
rise a summary application to the Judge of the 
bounds fora warrant to cite sndi witnesses or 
bavers as he jnight require to examine. 

Lord Ordinary, Coithouse.— ^cf. Pyper.— .^ft. Bruoe. 
W. P. Cleik. 

Kq. 155. — Brown v. Lennox or Moseison. > 
Jteliefi^^sanea Gbissford, Esq. of Du^aldston, 
and Henry Gordon, writer, Gwgow, his 4gent^ 
brought an nction before the Sbmff of Stirling- 
ohire againat John Hiforrison, Cecilia Lennox, 
his wife, and Malcolm Brown, allegiiu^ that the 
two former had, through the medium ofthe l^atter 
as their friend fuid advLier, agreed to lend to the 
puwier the. sum of ;£10,000; . and that, after 
much expanse had been incurred by <his paid 
agent, with the view of completing the transac- 
tion, they had abrnptlv re^Ucd from their i^ee- 
ment — ^thercsfoire con^mdii^ for certain sums of 
damages and. expense alleged to have been sus- 
l^ed by him. The Sheriff decerned against 
Lennox as executrix of her hushand, (who had 
£ed during Uie dependence,) and also against 
Brown. Neither party being satisfied wi& this 
interlocator, separate advocations were present- 



ed for Glassford, for Lennox, and for Bro^n. 
In these a record was prepared, but not closed. 
Brown now brought an action against Lennox, 
concluding that she should relieve him of the 
pursuer's claims ; and, that one discussion might 
serve for all^ proposed to hold the summons of 
relief, with die facts and plei^ ab'eady on record, 
as contaimng his fiill and final averments and 
pleas in the question of relief. He accordingly 
made a motion to this effect, whidi was acqui- 
esced in by the pursuer^ but opposed by Len- 
nox. 

* The Lord Ordinary held that Lennox, though 
the proper defender in the relief, was not bound 
to try the question in this form with Brown, 
and the motion was accordingly refused. 

Lord Ordiiiafy, Medwyn. Counsel for Glassford— 
Hopktrk. For Lennox— Speirs. For Brown— Shaw. 
Mr Beveridge, Clerk. 



February 20, 1829. 

No. 150, — M'AvLAY, StupentUr, v. Rah^tok, Ckorgpr. 

Process — Citation. — ^In this case the letters of 
fuspension had been expede on 16th July, in the 
wUtof which warrant was given to cite the char- 
ger to compear before the X^ords of Council and 
Session on the 13th and 20th days of November. 
The hist of these dates was allowed to expire 
without executing the letters ; but on the 2l8t, 
the duuger was cited to compear upon the 
28th. 

The charger now stated this as a preliminary 
objection, and contended, that the case had been 
erroneously enrolled, inasmuch as after expiry 
of the last day of compearance, there was no 
warrant whatever for the messenger to execute 
the letters,-^hat the instance had altogether 
fallen ; and, in support of this argument, refer- 
enoe was made to the case of Wibon v. Pattie, 
27th May 1826. 

In answer, it was maintained, that the mere 
fiict of expeding the letters of 8u«9>ension wae 
f ufficient to mi£e it a depending process ; that 
letters of suspension ivere quite different from 
a summons wnich, if upt executed within year 
and day, fell in toto ; and the distinction bei- 
tween the two cases had been recognised, inas- 
much that it had been found, in the case of Low 
and Campbell, 1st J^ly 1824, that a suspension, 
|he letters of which had been expede, but which 
had been neither executed nor called in Court, 
within year and day from the date of expeding 
the letlers, could be competently proceeded with 
in a process of wakening. In sup^t of this, 
reference was made to Beveridge s Form of Pro- 
cedure in the Bill^Chamber, and tibe cases there- 
in referred to, which proved, that the expeding of 
the letters niade die qase a depemling process, 
which might be insisted in auy time within 40 
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yewa, and that^ therefore/the objection ought to 
be repeUed. 

The Lord Ordinary Held that the citatiott, after 
letters of saspension had been expede,^ must he 
coMdierad at a neve intiiiiatioii of the intention 
•f th^ MuecJiidor te proceed with hU suspension. 
His Lordw|> tiierefore repelled this preuminaiy 
objection, and allowed^partiea to revise theiriw- 
q>eoftive pleadiHigs. 

Lord CMinary, Oonhoase. JcL J. W. tAihrn^^^AU. 
CnningbMie. Han^side & CampWI, and John Cuidiu 
W.S., Agents. J. B. Clerk. 

iVCT OF 8EDEBVNT. 

Ftbruary 17» 1829. 
Joim Foflartooy Esq. thia day having taken 
kis seat, under the title of Lord FuUarton, in 
room ik Lord Eldin, who had resigned ;— -the 
Court passed an aet of Sederunt, remitting till 
proeesses and causes which depended bwbre 
Loi«d Eldin ; and also, all processes and causes 
presendy depending before Lords Meadowbank 
and Corehonse, as actbg for Lord Eldin, to 
Lord Newton"; and all |>roces8es which depend- 
ed before Lurd No#ton, to Lord Fnllarton. 

HOUS E OF LO RDS, 

February 17, 1839. 
Ka 157.— LsRCH and Others, AppeUantt^ ii. Smith and 

Fee, mhMer Absolute or cond^umal.^^obn 
Leitch conveved the lands of Kilmardinny to 
trustees ; and m the trust-deed there was inserted 
the following clause i^^ 

« That they may snd •hall hold the foresaid Isnds and 
othen in tniat, for behoof of Elisabeth Ironside, my wife, 
in ease of her snnriting me, in liferent, for her liferent 
alimentary use allenarly, during the time of her life* and 
of her ovnttnuing my widovir ; and after her depth, or in 
ease of her eiUeflog into another marriige after my death,' 
then for behoof of CUoige Leitch, my brother, and hk 
lieirB and assignees, in fee. But, in case be shall survive 
me, and shall be in life at the thme of the death, or second 
marriage of the said Elizabeth Ironside, then 1 appoint 
the said trustees to hold the foresaid lands and others in 
trust, forbehoof of James Frisby Leitch, my nephew, and 
his heirs or assigns w hom soever, in fee, in case he shall be 
io life at the tiftm of the death of the said Elisabeth iron- 
aide ; and faiing the aaid James Frisby Lriteh, by de- 
cease before me, or prior io the death or second marriage 
of thesald Elizabeth Ironside, then I appoint the said 
trustees to hold the foresaid lands and others in trust, for 
behoof eC Andrew L^eh, my nephew, son^ Of the said 
George Leitch ; whom failing, for behoof of my sisters. 
Christian and Mary Leitch, and my nieces, Agnes and 
JewiTrokes, tfqoally among them, and their heirs and as. 
signees : and I appoint my said trustees, immediately aC- 
t^r the death, or second marriage of the said Elizabeth 
Ironside; to grant, execute and deliver a valid, ample, and 
formal disposiiibii of the said lands and others, in favour 
of ihe 'ssid -Ofloivt Liitvh, sad bis hein or sssignfl. 



whomsoever, in case ho. sh/ould survive me, and should bo 
living at the death, or second saarriage of the eaid Elica- 
belh Ironside. But, in caae of the aaid George Lettdi 
predeceasing me, or in ease of his death, previous to the 
death, or second marriage of the said Elisabath Ironside^ 
then I appoint the said trustees to grant, execute and de- 
liver a valid, ample, and formal disposition of the said 
lands and others, in favour of the said James Frisbf 
Leitch, and hAi faetf's and aaaigiMes whomaoever, in ease 
he shall aarvivo me, and be living at the time of tho 
death, or aecond marriage of the said Elizabeth Ironside s 
But, in case of the death of the said James P. Leitch 
before me, or before the death, or second marriage of Che 
said Elizabeth Ironside, then I appoint the said trusteet 
to dispone the said lands to and In favour of the said 
Andrew Leitoh, my nephew ; whom fiiilmg, to my slaters. 
Christian and Mary Leitch, and mv nieces, Apfnes and 
Jean Trokes, equally among them, their respective hexrt 
and assigns.^ 

George Leitch and James Frishy Leitch sur- 
yived John Leitch, the truster, but died before 
John's widow, who never entered into a second 
marriage. Subsequently to the decease of Georjre 
and James, Andrew executed a trust-deed in m- 
Your of the respondents, as trustees for Us cre-^ 
ditors. By this deed he conveyed to his trustees 
all and sundry lands, heritages, houses, tene- 
ments, and other hereditaments, heritable bonds, 
abjudications, and sums therein contained, and in 
general, all other real or heritable subjects, 
which should pertain and belong to him at the 
time of his death. 

A short time after this deed had been executed, 
Andrew died, and was survived by the widow of 
John. On her death ( 1823), JoKn Leitch's trus- 
ees brouffht a multipiepoIndinA; for the purpose 
of ascertaming in whose mvonr tney were bound to 
denude theraselves of the lands of Kilmardinny. 
Claims ware lodged in this process for the trus- 
tees of Andrew Leitch, and for Mrs Christian 
Leitdi, and others, who were entitled to succeed 
as substitutes, failing Andrew Leitch. For the 
trustees of Andrew it was maintained : That al- 
though George and James Frisby Leitch'sright to 
the succession was qualified by the condition that 
they should only be entitled to that succession, 
in the event of surviving John's widow, or her 
second marriage ; yet, as no such condition was 
adjected to the substitution in favour of An- 
drew, his trustees must have held, uncondition- 
ally, upon the death of the prior substitutes ; — 
that the fee was vested in Andrew, at the date 
of his conveyance in favour of his trustees, and 
was therefore carried by the general convey- 
ance which he had executed. 

It was maintained for Mrs Christian Leitch, 
that, from the terms of John Leitch's tmst-deed, 
his trustees could not hold the property for be- 
hoof of any of the substitutes till ajler tne death 
or second marriage of his widow ; and till one 
or other of these events occurred, the fee conld 
not vest in, any of the substitutes : That this 
condition of the substitutes surviving either of 
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these events implied to all the substitutesj. and 
there being no destination to the heirs or assig* 
nees of Andrew, the fee oonld, not vest in him or 
be carried by his general disposition and settle- 
ment. It was also maintained, that, even upon 
the sopposilion that the fee had vested in An- 
drew, his general conyeyance was no^ sufficient 
to carry it, or evacuate the substitution in John*s 
trust-deed. The Lord Ordinary preferred Mrs 
Christian Leitch ; but the Court, oy a majority, 
altered that interlocutor, and preferred the trus- 
tees of Andrew Leitch. Lords Robertson, 
PitmiUy and Alloway beimr of the latter opi- 
nion, and Lords Justioe-Clei^ and Glenlee of the 
former. An appeal having been entered, and the 
cause having oeen fully heard, the judgment of 
the Court m S^sion was affirmed of Uiis date. 

The Lord Chancellor delivered his opinion as 
follows, which we give from Mr 6umey*8 short- 
hand notes : — 

Lard Chanceltor^ — There was a case argued 
at your Lordships' bar depending' upon the con- 
struction of a deed, executed in the year 1804, by 
Mr John Leitch. • When the case was argued, I 
stated to your Lordships what was the impres- 
sion upon my mind at the conclusion of that ar- 
gument ; but in consequence of what was stated 
respecting the leamea Judges in the Court be- 
low having felt it to be a question of considerable 
difficulty, I was desirous of looking into the pa- 
pers before I finally pronounced my opimon 
upon the case. Upon looking into the papers, I 
am confirmed in my original impression, and I 
am satisfied, according to the construction of 
that trust, that Mr A. Leitch had a vested inte- 
rest during the lifetime of the widow. l;|faink it is 
impossible to put a reasonably different construc- 
tion upon that mstrument, without inserting in the 
instrument, words which I don't find in it, and I 
think there is nothing in this case'that can justify 
your Lordship, in inserting such words. I put this 
construction, therefore, upon the instrument upon 
principle; upon my notion of the free and proper 
construction of that instrument, and also upon 
the authority of the case of Crawford, which was 
cited at the bar, and which appears to me on 
principle to govern the present case. There 
were two other points maae in the course of the 
ammients and m the papers. One was as to 
whether it was competent to A. Leitch to dis- 
pose of this property during the lifetime of the 
widow ; and if it were so competent to him, in 
the next place, whether the disposition he made 
of it, was a valid and substantial disposition. — 
Upon these points, no doubt was entertained by 
the Judges in the Court below. In point of 
hxt they are too clear for argument. I am sa- 
tisfied, m the fint place, t^ A. Leitch did 
make a disposition of the property ; and I am 
satisfied that the property passed by the instm- J 
ment by which he disposed of it. Under these I 



circumstances, I shafl recommend to your Lord- 
ship that the judgment of the Court below be 
affirmed. 

No other case has as yet been dedded in the 
House of Lords ; but it may be useful to inform 
our readers of what has taken place in the fol- 
lowing cases : — 

Campbell v. Anderson — ^Counsel were heard, 
and the cause ordered to stand over for a week, — 
the appellant forthirith paying to the respondent 
the costs ordered by the Court below, and also 
the costs of the day, (17th February 1829.) 

Trotter v. Trotter was in part beard, and ad- 
journed till the following day. 

Scott V. Kerr. — In this case leave was granted 
to Robert Pearson to enter into a recognisance 
for the appellant. 

M*Tag|^art v. Jeffrey set down for hearing. 

The House of Lords have fixed Monday dur- 
ing the sitting of Parliament for hearing appeals 
from the Courts in England,, and Wednesday 
and Friday for hearing appeals firom the Scottish 
Courts. 

The following is a list of the appeals present- 
ed since 9th Februaiy. 

Feb. a. M<TaWsh p. Scott 

Gilchrisi DempHcr 

M'CoU or Hunter M*Ke«o 

Marquii Bute Cooper 
Society of Solicltort-at- \ c^sm. 

Lew, Edinburgh jSniilHe 

Ewen or Grahain Bsnncr«ton 

Dunlop Rerl Dalhotirie 

10. Dixon Admiral Fleming 

StirJing Duno 

la M'NeiTl M'Neill 

M'Kenne Gilchrist 

Blake Goeicr 

Scoft Kerr 

(valbnUtb Galbraitb 

15. Dairs Buah 

16. Morton Hunter & Co. 
Kennedj Grant 

Glen Peacock 

Rnaaell Duke of Bedford 

Deucbfleld Strong 



Setdoumfir 


hearing. 


HaT 

Pofiok and Co. 


Sir W. F. Horson 


Harvey 


Kibble 


Templar ef e Contra 


Monro or Roae 


Drummond 


Revall 

McAllister 


Tborosoo 

M'Allisierl ^. ^^^ 
M'Leod / *• P^* 


M*LeIUn 


Scott 


Allnutt 


Bouchier 


Dillon 


PenUaud 


Lady Owydlr 


bdinburgh: 
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COURT OF SESStONi 



INNER-HOUSE. 
friBST DIVISION— Frfniary 24, 1829* 

No. 156. — John Bellenoen Ksa & J. Bulteel, Esq. 
p. Lady Ebskine's Trustees. 

TesiamenL-r-Subscription by Maf-k.^^haAj 
isex Ker, who possessed considerable heritable 
property both ill England and Scotland, execut- 
^ (March 1819) a tnist^eed in favour Of the 
Earl of Winchilsea and Sir R. Vaughan. This 
deed conveyed all her moveable eJBTects and he- 
ritable sabjetits in Scotland, and contained a de^ 
daration, 

' " That the saU disposition W§9 granted to the tiusteesi 
•nd each of them, in trust only, for the ends and purposes 
^Dder*ndentioned : That is to say. in trust to sell and dis- 
pose of my said lands, &c. ; and out of the |)roeeedt 
thereof^ to be collected and recovered by my s4H trus-' 
tees, to defray all the expenses of the trnst, to pay all tny 
just and lawful debts, &c , and ttien to pay over the resi- 
due and remainder of the said prodeeds to and for the use 
of any person or persons 1 shall name, by any writing^ 
tinder my hand, or for such purposes as I may direct by 
such writing; and in default of my making such wrtinfr, 
or giving directions in writing, then to pay over |fie said 
residue to my next of kin, according to the law of Eng- 
land or statute of dUtributions.** 

Some time after, a testamentary deed was 
drawn out, (20th August 1819,) containing spe- 
cial directions to the trustees for the disposal 
of the trust-estate, and of the said residue. This 
deed, which conveyed the Scotch heriUtt^e to 
certain legatees, to the prejudice of the heurs-at- 
law, was neither signed hy Lady E^sex Ker, nor 
by notaries for her, out hadattached to it her mark, 
which bore to be attested by three witnesses on 7th 
Septeml)er 1819. Lady EssexKer died 1 1th Sep- 
tember 1819 ; and the heirS'at4axjo to her Scotch 
estates, conceiving that this testamentary deed, 
executed upon death-bed, and without the for- 
malities required by the law of Scotland in heri- 
table conveyances, was insufficient to affect their 
rights, raised the present action of reduction of 
the said deed narrating, itder alia^ 

•* That the said deed or instniment is not subscribe 

by the name of the said Li% Essex Kf r, the granter 

' thereof, but only bears a cross or mark ; and fsrthcMhe 

penoDi whose names are subscribed thereto as witnesses, 



are not named nor designed in the body of the said writ j 
and the writer thereof is neither named nor designed.*' 

The summons concluded with the usual de- 
claratory conclusions, that the pursuers bad the 
only good and undoubted right to the residue of 
the said estate, &c.- Against this action preli- 
minary defences were given in for the trustees, 
objecting to the title of the pursuers, which 
defence was repelled. The action then pro- 
ceeded ; and the record being closed, the Lord 
Ordinary (January 1827) found as foUows :— 

« In respect that the paper, writing, or instrument pro, 
duced, however effectual it m ly be, as a will to convey 
personal or other property by ihe law of England, U neu 
ther signed by the party, nor tested in terms of the staluto 
1681 : Finds, that it U altogether ineffectual as a deed to 
affeet a real or heritable ditace In Scotland : Repels tiss 
defences, sustains the reasons of reduction,** &c. Ac. 

A redaimmg note was giVen in on the part of 
the defenders ; when the Court ordered cases. 
It was then maintained by the pursuers, in sup- 

Sort of the reduction : 1. Admitting the viS- 
ity of the trust-deed, which was duly executed 
in the Scotch form, (Ist March 1819), still the 
deed <if instructions (20th August 1819) is redu- 
cible in regard to the heritage in Scotland, in so 
far OS it is not only not tested according to the 
forms of the law of Scotland, but does not even 
h^r the signature of the party whose deed it 
imrports to be;— a conveyance of lands in Scot- 
land, requiring execution and attestation accord- 
ing to the fonns of tiiis country. II, The exe- 
cution of the trust-deed (1st March 1819) did 
not alter the character of the right to the trust- 
subjecU vested in Lady Essex; and, if she had 
given no subsequent directions, her rights might 
have been taken Ujp by service by her heirs ; the 
<a'ust-deed falling for want of a declaration of its 
purposes. The right renuuning in Lady Essex, 
notwithstanding of the trust-deed, being heri- 
table, it followed, that nothing could affect this 
right to the prejudice of the heir, but a deed 
executed according to the law of Scotland. III. 
The deed of instructions (2(Hh August 1819) 
being, by the law of Scotland, good for nothing, 
there is merely a trust for purposes undeclared^ 
which cannot operate against the heirs-at-law. 
IV. To conjiect the deed of instructions witK 
and render it as it were a part of the trust- 
deed, it onghl to have been executed m the 
Scotch form. 
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It was answered for the tmstees : I. The pur- 
suers have no interest, in respect that the only 
consequence of setting aside the deed of instruc- 
tions (20th August 1819) would be to transfer 
the residue of the trust-subjects, in terms of the 
f ni8t-<deed, which is confessedly valid, not to the 
pursuers, but to Lady Essex's next of Idn, ac- 
cording to the law of England, which the pur- 
suers are not. II. The deed under reduction is 
valid, lege loci^ as an instruction by Lady EiSsex 
to the trustees, to whom her estate had been 
validly conveyed by a trust-deed in the Scottish 
form (Ist March 1819), and therefore is effec- 
tual to the same extent in Scotland. III. The 
property being validly conveyed to, and vested 
HI the "trustees by the trust-deed ^Ist March 
1819) executed in the Scottish form, it tnis com- 
petent for Lady Essex, in virtue of her reserved 
power, to declare afterwards the purposes of 
the trust by an intelligible deed in any form. 

The Court unanimously altered the interlocu- 
tor of the Lord Ordinary reclaimed against, sus- 
tained the defences, assoilzied the defenders from 
the conclusions of the action, and decerned. 

*Pnf«uers»"authori'ies — (2.) — Davidson e. Hyde, Mor. 
5597 ; SteivMrtiv. Graeme, and Durie v, Coutcs, Mor. p/ 
M,407 and 5595; Sir A. CampbeU, Januirry 14^ 1801. / 
Oefendefa authorittef^-(2).—- Enk. B. iii. tit. 2, secL 
40; Cuninghame v, Semple, Mor. p. 4172; Govan t;. 
Boyd, M(ir. p. 4476; Rlinp«;on v. BarclHy, lOth De<?eiii- 
1)er 1751 ; Elchies voce Testamenl ; Dundas v. Diindas, 
!(lor. p. 15,585; Willo<*k v. Atichterlonie, 14th Decern- 
lier 1709; Ste\Vart v, Wntson, 19th May 1791; Fordyce 
fltp Cockhurn, July 5^ 1827, Shaw's ReporU ; firack v, 
Hogg, 2dil November 1827. 

Lord Ordinary, Eldio. Act, Dean of Faculty et aUL^ 
Jilt, Soliciior-General et alii. A. Goldie, W.8., Pur- 
auer*s AgeuL James Thornton, W.S., Defender'^ 
Agent. Sir Walter Scot^ Clerk. 



• February 26, 1829. 

No. 159.— DuxcAN V. Hume & Watson. 

Title to exclude. — In 1771, James Duncan, 
(father of the pursuer,) executed a disposition of 
certain heritable subjects in favour of John Wat- 
son, writer in Edinburgh, 

•* Whereby, for a certain «iim of money instintly ad- 
vanced and pHJd by the s^id John Watson as the agreed 
price and value of the snid tenement, whereof I grant the 
receipt ;*' therefore, •* 1, by these presents «« 1 1, alienate, 
aild dispone from me and my foresaids, to and in favonr 
cif the faid John Watson, and his heirs, &c., heritably and 
irredeemably the foresaid tenement.** 

Mr Watson took immediate infeftment on this 
(tisposition, and recorded the instrument. At 
the time he took the disposition in his o^vn fa- 
vour, he on the other hand gi*anted a back-bond 
•r obligation, hearing, tliat 

•* WhtMea-s albeit the suid di««pos'tion does beer to be 
an ubiuiute and irredeemable ni^ht of propeity to the tfaid 



tenement, i hereby declare that tH« sai^e is redeemable, 
and may be redeemed at any tifne widiin the spaee of 
eleven years frbm and afte^ the date hereof, upon payment 
of the sum of L. 150 Sterlng.'* 

The property was held by Mr Watson clown 
to 1783 ; afterwards by his sons, Samuel and 
James, down to 1792 ; and thereafter by the de- 
fender, Mr Hume, as trustee for behoof of James' 
children, down to the date of this action, (1889^) 
' The above back-bond or obligation, together 
with the right of reversion thereby constituted, 
Vas, in 1773, assigned by the said James Dim- 
can, in favour of Robert Hope, by a conveyance 
proceeding on^ the narrative of the instant pay- 
meiit of a sum of mdney, 

** As a full and an adequate price for the subject abote- 
mentioned, wherewith 1 hold me well content and satis- 
fied, renouncing all olijeciions or exceptions in (be contnir 
for now and for ever." 

Hope, having become bankrupt, assigned 

2781), in favour of his trustee, Mr Tod, both 
e said conveyance of the reversionary right 
and the above back-bond. Pounding upon 
this assignation, Mr Tod (1782) raised an action 
of redemption affainst Watson's trustees, which 
was allowed to deep from 1783 to 1821, when 
it was again wakened, and transferred against 
Watson's heir of line > but was soon after entirely 
clropped in consequence of Hugh Watson (de- 
fender) purchasing the assignation on which it 
proceeded. 

In lB23, the*pur8uer, William Dunean, (son of 
the foresaid James Duncan,) raised an action of 
reduction both of the original conveyance of the 
•subjects to John Watson, and of the assignation 
of the right of reversion to Hope. This action 
was principally rested on the plea of fraud, in 
respect that Watson's absolute title, and tlie 
temporary right of reversion were fraudulently 
impetrated from old Duncan in his dotage ; that 
the subjects, when first disponed, produ^ a ren- 
tal K)f x50 a-year ; that Watson only advanced 
£150 for the redeemable disposition, and Hope 
only £100 for the assignation to the right of rever- 
sion; that these sums were quite inadequate to the 
value of the subject. The pursuer concluded to 
have it found and declared, that the original con- 
veyances, both of the property and of the right of 
reversion, were mere securities for borrowed mo- 
ney ; and therefore, to have a count and reckon- 
ing with the defenders, James Hniiie and Hogh 
IVatson, as representing the parties who, since 
1771, had drawn the rents of the subjects. 

It was pleaded,t;i limine for the defenders : Isi^ 
That the pursuer's father had, ex facie of the deeds 
of conveyance, completely divested himself both 
of the property una reversion of the subjects. 
2df, l^at the pursuer's title to pursue wus cut off 
by die negative prescription, in regard to both de- 
fenoers, and by the positive prescription in regard 
to Mr Hume ; Hume and his authors having seld 
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the «nbjectg for 55 years b}r virtae of the sasine in 
1771, and WaUon and his authors having held 
the assignation to the bond of reversion for up- 
wards of 40 years, — ^it appearing to be absolute, 
and no declarator of trust or other action being 
brought against die holder in that time ; thereby 
rendering him the only person competent to call 
Hume, as John Watson's representative, to ac- 
count. * 

Answered for the pursuer : That prescription 
cannot run except upon a title originally good ; 
that the prescription, m regard to Hume, was suf- 
ficiently interrupted by Tod*s action, (1782); 
and that the conveyance in Hope's favour was 
merely intended as a security for repayment of 
a sum of money advanced to tne {)ur8uer s father, 
fiur under the value of the subjects; that the 

Sursuer, ought dierefore to be entitled to re- 
ttce die deeds, and to redeem the subjects, on 
payment of the sums, principal and interest, ad- 
vanced upon them. 

The Lord Ordinary, in the first place, sus- 
tained die defences, and ** found that the pur- 
suer's title to insist was excluded by the opera- 
tion both of the positive and negative prescrtp- 
^n ;" but, after some intermediate procedure, 
die cause having come before the First Division 
of die Court upon cases, 

Lord Balgray thought^ that with regard to 
Hume's title (as John Watson's representative) 
the prescription had been sufficiently interrupted 
by Tod's action 0782), even allowing the title 
of Tod's cedent (Hope) to have been originally 
bad, upon .the principle in law, tluit even a pu- 
tative or supposed creditor may interrupt pre- 
scripdon, and transfer the benefit of the interrup- 
tion to the true creditor. The assignation m 
favour of Hope was of a peculiar and question- 
able nature ; it began with conveying merely the 
right of reversion, and ended by disponing the 
subjects out and out. It was evident that the 
pursuer's father gave Hope too much by that as- 
signation. 

The Court concurred, and therefore repelled 
•the defence of exclusive tide, and remitted to 
the Lord Ordinary to proceed accordingly ; and 
found the pursuer entitled to the expense of the 
nbove discussion. 

OefenTfers* Authoriiica— (2).— Act 1617, cup, 12. 
Stair, JB. ii. tit. 1*4 sect 15: Eukitie, B. ii. tit. 7, sect. 8; 
Bmikton, B. ii, til. 12, sect. 16; Murray «. Irvine, Mnrch 
18^ 1707; Mor. p. 10721 ; Stuart ». Cuming, July 6, 1711, 
Mor. p. 10722 ; Clerk v. £iirl of Huine, Janu .ry 27, 1^746, 
^or. p. 10662; Kilkirrrmi, p. 11 ; FhuI v. Rei^, Fiic. 
Col, F#*1)ruary 8, 1814; Glengarry v. Duke of (lordon, 
28th February 1828.— Pursuer'e Hathoiitie8—(8;.— M, 
Sinclair V. Siuclair, Mor. p. 6725. 

Lnnt Ordinary* Meadowbank. Act. Wilson. — Alt. Uoan 
of F/^culiy, J. Miller. VV. Mercer, W.S. Pursucr'a 
Aj;ent. Hogh Watson, W.S. Dcfcnderf* ^eut. Mr 
'litiniltooi Oieft. 



No. i60.^lMGU8 & COUFAKY V. WiLUAM PaUL. 

Leasee — Assignment — Intimation of. — In 1810, 
}Ax Maxwell Morison obtained from Macfarlano 
a tack of ** certain heritable subjects," which he 
took actual possession of and built on. In No- 
vember 1817, Morison, in order to carry on the 
Imildings on this property, obtained from Ingli? 
and Company a cash credit ; and, in security of 
the advances to be made thereon, granted, of 
game date, to the said Inglis and Company, a 
bond and assignation conveying to them hi^ in- 
terest in the foresaid tack. Upon 13th Novem- 
ber 1817, Inglis and Company intimated this 
assignation to M'Farlane, (Morison's cedent), 
but did not then take possession, nor attempt 
any further completion of the conveyance ; nor 
did they intimate the assignation to Rowan, 
who then held the subjects under Morison. On 
Rowans death, Morison let the subjects to other 
tenants, who possessed from Martinmas 1818 to 
WHtsunday 1819.' Morison was seouestratod on 
14th August 1819; and on 4th October, Mr 
Paul was confirmed trustee, and his act of con- 
firmation regularly recorded as an adjudication. 
On the 23d September 18^9, subsequent to Mo- 
rison's sequestration, but before Mr Paul's co^j- 
firmation as trustee, Inglis and Company inti- 
jnated their assignation to the tenants m the 
subjects in form of instrument. Mr Paul, how- 
ever, immediately took possession of the subjects 
as statutory trustee, and subsequently sold them 
as part of Mr Morison's estate. 

inglis and Company had previously intimated 
their willingness that the trustee should diayr 
the rents, without prejudice, however, to any 
claim of preference they might have under their 
assignation. Accordingly, after the sale, they 
lodged a claim in the sequestration for a prefe- 
rence over the price of the subjects ; which claioti 
the trustee rejected, upon which they presented 
a petition and complaint against the trustee's 
judgment, and contended : I. That they (Ing:lis 
and Company), by virtue of their intimated assig- 
nation, had o'btained a complete legal right to the 
'subjects for the sums for wliich the security was 
granted, and were therefore preferable over the 
said subjects for these sums, to the trustee in 
right of the general creditors. II. Supposing 
their (Inglis and Compiany) right incomplete 
under the original intimation (to M*Farlane), 
it wjis eftectually completed by tne intimation of 
23d September 1819, before any effectual right 
was vested in tlie trustee. III. That the^ trus- 
tee's right stood upon the naked decree of adju- 
dication in his favour, unclothed witli possession, 
wliifh could not compete with their (Inglis and 
Company) right under their prior intimated 
assignation. IV. That their mtiraation (23d 
September 1819) to the tenants, was t^quivalent 
to possession, and formed a mid^mpediineut. 
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which prevented the subjects from vestlne in 
the tioistee by virtue of the decree of adjudica- 
tion, property not being transferred to a trustee 
by force of sequestration, but by tile adjudica- 
tfon 0v conveyance from the bankrupt. 

l*f \*ra8 ansT^ered' for the trustee : I. That 
fnglis and Company's right remained persoital 
and incomplete at the date of MoHson'^s seques- 
tration, by reason of the absence of possessicin. 
n. That the tack and subjects became, in conse- 
quence, and by force of the statute; vested in 
the trustee from the date of the first deliveraitce 
on the petition for sequestration. ITI. That in- 
timation of the assignation to the Umdlord'is tlot 
equivalent to possession ; and, IV. That intima- 
tion of an assignation made after sequestration, 
does not constitute a mid-impediment, exclud- 
ing the retrospective vesting in the trustee by 
virtue of the act 1815, § 30. 

On the^ cause coming before the First Divi- 
sion, their Lordships desired the opinion of the 
Judges and Lords Ordinary of the Second Di- 
vision, which was returued in the following 
terms : — 

" The rule of law is, that real rigtit» are oOwpTeted Ky 
delivery. In feudal subjecta this is accompHshed by an. 
»rne or sjinboiical delivery ; and in suhjects which do not 
admit of ssstne, by giving natural or civil possession. 
- Tacks, iiT one respect, are personal, and, in another, real 
rigbta. In a question between the landlord and the te- 
nant or his assignees, they are personal rights ; therefore, 
in a competition between two bonajide and onerous assig- 
nees, the landloxti t^ bound to prefer him who first inti- 
nates hu asMgnution, (which is the way of completing a 
personal right), and to put him in poases«ion accordingly. 
But in a question with the singular successors of the 
landlord and the tenant' or his s^signee, a tack is a real 
right by force of the statute r44'9, and therefore it is in- 
complete unless possession, natural or civil, has been at- 
tained. This doctrine, founded' on general principles, 
teems fully confirmed by the authorities cited in the re- 
vised case for Mr Paul. The decision in the case of Veo^ 
man aminst Elliot and Fotter, 2d Februarj^ 1813, on 
which Inglis and Compmy rely, mxy perhaps be Justified 
by the specialties which occurred in it ; but some of the 
observHtions, which are stated in the report to have fallen 
' from the Bettch, appear to be of questionable authoiit^^ 

ft must be Rdmittpcl, that some inconvenience may arise 
from this doctiine, where a tenant assigns his lease, mean- 
ing to remain in possession himself a» sub-tenant to his 
ajisifrnee. Pechapa it may be removed by the 8S«igi:ee 
taking and recording an instrument of possession, and 
then grantfng a sub-lease, specifying ttie time at which 
possession is redelivered to the sub- tenant, and his entry 
lakes place. But, at any rate, a general principle of law 
must not jrield to a particular inconvenience, which, if it 
exist, should be removed by legislative interference. In 
this instance, Inglis and Company, if they had been vi- 
gilant, might easily have obtained civil possession. 

Inglis and Company claim a preference^ on the ground 
that their iiitrmatlon to the sub-tenants lietween the date 
of Mr Morison's sequestntion and the (rustecs's adjudi- 
ration, formed a mid.tmpcdiment to the completion of 
the tru!Btee*s right. We do not think that this argument 
is maintuinnlile. In terms of the lafe bankrupt statute, 
the as^iignnCton must .be held to be of the date of the inti- 



mation ; and an assignation by the bankrupt^ after he i» 
aequpstrated, is clearly incompetent.'* 

*' We are of opinion, therefore, that the deliverance of 
the trustee, rejecting the claim of Inglia and Company, is 
correct.' 

(S%ned) •* D. BorLK. J; H. Mackenzie.. 

William MrtiiEiu J*. U. Forbrs. 
Dr MoNYPENNY. Geo. Cranstoun. 
A. Maconochik. a. Irving." 

" We concur in the foregoing opinion, fiut under tho 
following explanation: We conceive it to be unneressary 
to express our sentiments upon the case of Yeoman v. 
Elliot and Foster, beci.use we think that it is not sppli^ 
cable to the present. We think that Messrs Inglis ought 
to have intimated the assignment in their ftivour, not only 
to the landlord, or to the person from whom their ced Mit 
obtained the lease, but also to every sub-tenanr. It is 
said, but not ascertaified, thut there was one sob-tenant,' 
Rowan, at the time Missm InelHi obtaitied their right; 
but afterwards the whole subjects were sub-tenanted, and 
for two yeara possessed by persons to xvhom MrMoriton 
had let them, and from whom be uplifted the rents, yet 
no intimation was made to any of them." 

** Ihtimntion after the seqiiestrcttion was clearly too 
late, and ineffectual, in terms of the stutute 57 Geo. III. 
a: 137; This attempt to intimate to the aob-tenantr 
•hews the sense of Messrs Inglis of their own negligence 
in having omitted to make intimation of their assignment 
during two preceding years, aud that the measure- was ne- 
cessary to complete their rghr." 

'* On the whole, we think that the assignment to the 
lease was not effectual to give a preference to Messrv 
Inglis and Company in competition with Mr Morisou'a 
othir creditors.'* (Signed) ** D. Cathcart. 

J. Wolfe Murray." 

The Court, in conformity with the above opi- 
nion, found that the tnist-ces* deciision (rejecting- 
Inf^lis and Company's cluiin of preference,) was 
rig;)it ; fher(^forc dismissed the petition and com^ 
plaint, and found expenses due; 

Petitioners* Authori:ies,— (!) Er^k. B. iii. t. 5. sect; 
2, 3, 4s 6-~B. ii. t. 6. sect 25 ; WHlluce v. Camrfiell 
16th Nov. 1750, MoF. 2809; Ilnrdic Douglas, Far. 
Col. 6th June 1794. Yeoman t>. Elliot,. Fac. Col. Sd 
Feb. 1813; Hrcdddlbane e. Cnmpliell's Creditor*, 2Sth 
June 1825. Mon<:e of Lords.~(4s) Bell's Com; Vol. IL 
p. 43li 232, 233, 237. 

Respondent's Authorities, — (1. & 2.) Stair, S, % 6L 
Kilk. p. 145. Erskme, 2, 6, 25. Bell, Vol. I. p. 5K 
Vol. if. p. 12 and 435. Brock v. Glasgow Bank, 29 h 
Nov. 1822. Ruffsel v. Earl of Breadalbane, 3d Dec. 
1822, 54^ Geo. Ill, chap. 137, sect, la 

jlci. Buchanan.— ^^. G. G. Bell.— Gardner & Ro- 
bertson, W.S. Complainers* Agents. — Will 'am Lang, 
W.S. Respondent's Agent.^Mr Hamilton, Clerk. 

No. I6K — Dotn^LAS, AmiEitsoN, & Co. & Mandatories^ 

9k COLUEB. 

Commission* — Consign matt. — CJollier received, 
in 1815, seyeral consignments of flax from Arch-' 
angely— «ome of them dii*ectly from the, proprie- 
tors, Mes&rs M'Kenzie and Murray, and the rest 
through the hands of the pursuers (Douglas, An- 
derson, and Company,) to whom M'Kenzie and 
Murray had first consigned them. Collier, on ac- 
count of these consignments, both made remittaa- 
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«cs to Douglas and Company, and came under obli- 
gations for behoof of M*kenzie and Company. 
Dometime after M^Kenxie and Company failed, 
and Douglas and Company brought an action 
of count and reckoning against Collier for the 
Valance of the price of the consignments made 
by tliera (Douglas and Company,) which was 
opposed upon these grounds: I. That all the 
consignments had been made by M'Kenzie and 
Company, with whom the defender was ready 
to account. II. That the pursuers, by their 
correspondence with the defender, had fed him 
to believe that the property of the consignments 
was in M'Kenzie and Company ; and that they 
( Douglas and Company) were mere commission 
agents. III. That, at all events, he (the defen- 
der) was not bound to account to tlie pursuers 
till credit was allowed liira for 'the advanees he 
had made to M'Kensie and Company on the 
faith of the consignments. — The defender rested 
these pleas upon several letters received from 
the pursuers between January and November 
1826, in which they uniformly described the flax 
transmitted as " Messrs M'Kenzie's flax," — 
** The flax belonging to M'Kenzie and Co." — 
** Flax from which the pursuers derived no be- 
nefit except in the way of commission," — " Flax 
which you hold for us on aeqountof the house at 
Archangel," iSrc. ; and on a letter addressed by 
the defender to the pursuers (23d Dec 1835,; 
in which he specifically asked them—" h all the 
fiax received from Messrs Mackenzie and Com- 
pany, as well {^ that invoiced by you, tQ go to 
your account?" — which letter was never an- 
swered* 

The defender contended, that from these com- 
miinications, he was entitled to assume that 
M'Kenzie and Company were the sole proprie- 
tors of the flax, to whom alone he was .to ac- 
count. — On the other hand, the pursuers maln- 
/Cained, I. Tliat, 91 making the consignments, 4hey 
had expressly informed the defender that th^ 
were made on their (tl?e pursuers') account; ana, 
in particular, in a letter from them to the de- 
fender (4ith November 1825,^ in which they de- 
scribed the consignments as their property. Andy 
11. That they had nothing to do with the con- 
signments ot M'Kenzie and Company which 
came direct from Arcliangel to the defender. 

The Lord Ordinary (D©cei^l?er 1828) pro- 
nounced an interlocutor — 

<• Finding that the Cargoes of fls« in qnesljon having 
been consigned by the pursuers to the defender, to be 
disposed of by hjih on tbeir accounts he i« bound to acw 
eount tQ them for the proceeds ; and that the bnlunce due 
to the defender by Mefsrd M*tCerizie and Murray on their 
sepaTHte account, eiiinot form tn anide of charge against 
the pursuers, as thut balance arofe put of transactions 
with which the pursuers had no concern ; and appointing 
jtiie defender to lodge in proceta a state of his account 
and tntromifisions, in reference to the said flax^ ])y the third 
•edenint day In Jaouarv next,** &c* 



This interlocutor being reclaimed against^ 
Lttrd Gillies thought, that if the terms of the 
defender's question in hi« letter (December 
1825) had been transposed, it would nave made 
his case stronger ; but as it stood, the inference 
was against him — ^but, at the same time, the 
piu^uers ought to have answered it. 

The Court adhered to the Lord Ordinary's 
interlocutor, but found no expenses due. 

Defender's Authority— BelJ*8 Com. vol. L p. S86->7. 

Lord Ordinaryi Corehou8e.-*-^cf. A. Anderson.— if/^ 
J. Gordon, Pursuers* Agents, Cranstoun & Anderson, 
W.S.— 'Defender's Ageot. A. Stoiie, W.a— Mr Ha^ 
milion, Clerk. 



February 25, 1829. 

No. 162.— Hamilton v. Boyes' Trustees. 

Prescription — Arrestment* — An action of ijaul- 
tiplepoinding was raised in 1796 by Boyes and 
Roxbiurgh, holders of the price of certam heri- 
table subjects which they had purchased from a 
John Lawson. Mrs Hamilton's father and mo« 
ther were creditors of J^awson, and had consti- 
tuted their debt against the estate by decree 
cogniUanis causa, and arrestment in 1793. They 
were therefore called, and lodged interests in 
the ihultiDlepoinding ; and, about the year 1807^ 
purcha^ea all the other .clfiims under the action; 
In 1801, an interlocutor was pronounced by 
l^ord Ekkgrore, wakening the process, which 
had been asleep from 1799. jfifterwards, no 
^tep was taken to keep it awake, until 1827, 
when Mrs Haipiltoo, in the right of her parents 
and the other creditors in the multiplepomding^ 
who had assigned their claims to them, raised 
nil action of wakening and transference against 
tlie trustees and representatives of Boyes and 
Roxbiu^h, the original raisers of the action. 

Mrs M*Kenzie and others (Boyes and Rox- 
burgh's trustees), admitted that the fund im 
medio had never been paid to any one ; but they 
opposed the wakening and transference, on the 
plea, that the multiplepoinding had undergone 
the quinquennial prescription, more than ten 
years havmg elapsed since the last step in the 
process. Tfiey contended, that a multiplepoiud- 
mg upon an arrestment cannot be in a oetter si- 
tuation than a forthcoming upon ai^ arrestment, 
which prescribes, if not wakened every fivB 
years ; and they referred to the act 1685, cap. 
14s and the ca^e pf Grahaqi v. Macfarlane^ 30th 
May 1811. 

It was answered for the pursuer in the wa-r 
kening (Mrs Hamilton) that this defence w^ 
not con^petent to ^he raiser of the multiple- 
poinding, nor a valid objection to the action 
oeing waJkened ; although it might be used by a 
cpn^peting creditor in uxe action as a bar to f 
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preference on the fund in medio in favonr of the 
|)ur8uer. 2dy That the multiplepoinding is an 
action for hehoof of all creditors, and cannot 
undergo prescription within the forty years ; al- 
though, if not wakened every five years, the 
preferahle claims of arresting creditors under 
It may he prescrihed hy act 1685. 3^^, That 
the question of Graham and Maciarlane was 
not applieahle to the present case, — ^the question 
there hairing arisen between two arresting cre- 
ditors in the multiplepoinding, where the Court 
found, 1st, Upon the general principle, that 
where the action has been brought by the ar- 
restee, and the arresting creditor has been' cited, 
the citation preserves from {prescription the ar- 
restments used in the arrestee's hands ; and, 2d, 
Upon the specialty, that the arresting creditor 
forfeits, by act 1685, his preferable claim over 
the fund in medio, if the action is not insisted in 
every five years. The Lord Ordinary, in Ja- 
tinary 1829, pronounced an interlocutor — 

" Repelling the objection raised hy Mm M'Kenzie tnd 
others to fiiithe( procedure in this process of niui*iple« 
poinding, on the grouitd that an interval of upwards of 
ten years had intervened prior to the irakening and trans- 
ference thereof ; and finding the objectors liable to modi- 
fied expenses.*" 

Upon a reclaiming note by Mrs M'Kenzie 
and others, theXourt adhered to the Lord Or- 
dinary's interlocutor. 

The Lord President observed, that there might 
1>e other interests under the multiplepoinding 
besides the pursuer's; and if his claim should be 
cut down, it would be absurd on that account to 
defeat other interests not in the same situation, 
by holding the action to be prescribed. 

Defenders* Aurhorities — Act 1685, cap. 14; Graham 
and Macfarlane, 30th May 1811.— -Pursuer's Authorities, 
Thomson v. Simpson, 28th July 1774; Crawford v, 
Simpson, 2Uth July 1732, Mor. 14050-1 ; M*Math v, 
Campbell, 9th July 1802. 

' Lord Ordinary, Meadowbank.— ^cf. J a. Murray, W. 
Bell.— if/^ kCeay, Maitiand. John Whitehead, W.E., 
Pursuer's Agent; Roderick M'Kenzie, W.S. Defender's 
Agent. — Sir K- Dundas, Clerk. 

^^==^= ■ - 

February 27, 1829. 

flo. 163. — RST, Da4 Hitnteb v. UNrrsD College or 
St. ANDftBws. 

Glehe and Manse— Right fo— The Rev. Dr 
Hunter, minister of the parish of St Leonard's, 
presented a petition to the Presbytery of 8t 
Andrews, praying to have a ^lebe designed to 
him ; and the heritors of the said parish assessed 
to furnish him with a manse and offices. On 
10th Miy 1827, the Presbytery^ decerned in 
terms of the prayer of the petition, and pro- 
4;eeded to design a glebe out of the lands of 
Bathelpie, belonging to the College of St An- 
drew. Upon thiSi the Pmcipal and Members 



of the College brought a suspension of the 
Presbytery's decree before the Court of Session, 
on the following gprounds— L That the church 
of St Leonard's is not a parochial, but a col- 
lege church — ^is not and never has been a bur- 
den on the parish ; nor is its minbter entitled to 
the teinds of the parish, nor to a manse and 
glebe ^om the heritors. IL That the lands of 
Ratheipie belong to the College of St Andrews ; 
and by a charter of James IV. confirmed by se* 
vera! acts of Parliament, has always been ex- 
empted from all burdens. I XL Supposing these 
lands not to be exempted, still, as College landsf 
they are only liable for manse and gleM ultimo 
loco, and when there are not enough of other 
lands in the parish unprivileged. 

It was answered for Dr Hunter — I. That 
St Leonard's had always been a parochial 
church, though in connection with die College ; 
and, at all events, had been from the Reforma- 
tion, and is at present, an ordinary parochial 
church, with a district partly within burgh and 
partly landward — and that the minister had 
therefore a right to maiye and glebe, which 
was not lost by being so long unclaimed. II. 
That the grant of exemption in favour of the 
College by James IV. was in general terms, 
without mention of manse, stipend, or glebe. 
III. That by the law of l^e country, manses 
and glebes must be designed from lands adja- 
cent to the church. — Cases were ordered on 
these points; and at advising, 

Lord Balsray was of opinion, that the case 
of Auld V, me ^lagistrates of Ayr, as decided 
in the House of Juords, should regulate their 
judgment here. 

'Hie Court concurred, and accordingly repel, 
led the reasons of suspension ; found the letters 
and charge orderly proceeded, and decerned, but 
found no expenses due. 

Suapendert* Authorities.— (1.) Act James IV., 80tb, 
February 1512; (2.) Scotch Act, Ociuber 23, 1612; 
(3b) Heritors of Furtmoak v. Mr« Doughis of Kirkncss, 
0th December, 1795; College of St Andrews v. Heritors 
of Mary town, 9th December 1800 ; Johnstone of Str«iton 
o. College of St Andrew*, 25th February 1756; Minister 
of King tf bams t>. Bulfonr, &c. Jane 11, 1799L»Chaiger't 
Authoiities. Uegisttr of Great Seal, B. 49, Na 150; 
Register of PresenUtions to Benefices, Vol. 6* p. 97 ; Dr 
Aulde. Magistrates of Ayr, June 13, 1827; Suir B. % 
tit. 8, sect. 15 ; Forbes, p. 3-2, 85. 89, 90, 123 ; Act 1593 
cap. 29; (2.) Perrie «. Carnegie, 27th Jaruary I8i3; 
Miniiterof KiDgsbarns v. Balfour, Jane M, 1799L 

Act. Sir J. Connel— if//. Chrlitison. Walter Cbok, 
W. 8. Suspenders* Agent Renny & Hunter, W. S. 
Cbiitger's Agents.— Mr Hamilton, Clerk. 

No. 16k — Scott o. Wothbbspoon. 

Irritancy. — In 1821, Wotherspoon took from 
Scott a tadL of a farm oontainiii^ the foUowii^ 
clauw :-- 
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* " In case of the tenant's bankruptq^y the lease shall 
immedUtely fall and expire ; and it shall not be in the 
power of the tenanr, directly or indirectly, to continue his 
pMsession, either by himself or a manager, factor or over- 
•eer, for the behoof of his creditors, iiithont the eonaenC 
«f the proprietor in writing." 

Wotherspoon entered into possession, and fell 
Into arrear for the crop of 1823, when Scott, in 
terms of the act of sederunt 1756, raised the ordi- 
nary process to have the tenant decerned to find 
caution for the neitt five years' rent, or to remove 
from the farm. The Sneri£F assoilzied the de- 
fender from this action ; which was thereupon 
iidvocated to the Court of Session, where it de- 
fended till February 1826. In June 1824, Scott 
applied for sequestration of the crop then on the 
ground for security of the current rent n824), 
juid of the stocking, &c., for payment of tne rent 
of 1823. Drvsdale became security for the rent of 
1824 ; and the defender accordingly reaped and 
carried off that crop ; but the sale of the stocking, 
Ac, did not nearly pay the rent of 1823. In 
December 1824, Wotherspoon was rendered 
notour bankrupt by incarceration upon a caption 
for a small debt ; and in January 1825, Scott 
raised an action of removing before the Sheriff, 
on the ground of the defender's bankruptcy 
and desertion of the farm. 

The defender pleaded : 1«/, Lis alibi pendens in 
respect of the action raised in 1823, with con- 
elusions of finding caution or removing, and still 
depending in the Court of Session ; and 2^?, 
That the action, being virtually a declarator of 
irritancy, was only competent before the Supreme 
Court. The Sheriff nnally sustained the de- 
lences ; assoilzied the defender from the action 
with expenses. The pursuer then brought ah 
advocation, in which he averred that the second 
defence had not been stated till a year after the 
Jiction was raised. In 1828, the Lord Ordinary 
pronounced an interlocutor, 

** Finding the action in the Inferior Court competent, 
advocating the cause, and decerninn; in terms Of the libel, 
with expenses ; in respect of, Ist, The irritant clause in the 
iease ; 2d, The evidence of bankruptcy ; 3d, The evi- 
dence of desertion of the furin ; 4/A, The fact that th • 
defender joined issue n-ith the pursuer in the Inferior 
Court on various pleas of fact and law, without objecting 
that no declarator of irritancy had been raised in the Su. 
preme Court, and that the cause had been more than a 
year in dependence before that plea was resorted to." 

His Lordship accompanied this interlocutor 
with the following note : 

^ Whether an irritancy is to be held penal or conven. 
tional, and in conseqiience, whether it requires a declare 
tor in the Supreme Court before it can be enforced by the 
Judge Ordinary, is a question which roajr depend upon cir- 
cumstances. If it is stipulated, for example, that a lease 
is to expire on the bankruptcy of the tenant, it is thought 
that he could not be removed by the Sheriff, on the sole 

Sound that he has committed a single act, wl i h brings 
m under the predicament of the act 1696, because he 
sia/ b«ve retrief ed his circumstances, and (tUi be able to 



carry on the management of the farm. But if joined tv 
the act of bankruptcy, be ii n a sit ua lion which plain Id 
disqualifies him from fulfilling his part of the contract ; 
for example, if hi't whole stocking is removed, and his 
farm remains uulkboured, (here seems no reason why a 
bankruptcy of that description should not be held as a 
fair condition of the contract, without any thing penal in 
its nature. To require a decree of declarator in the Su- 
preme Court before the Judge Ordinary could proceed in 
that state of matters would be unreasonable iu it.<elf, and 
might subject the landlord to great hardship. — This dis^ 
tinction will reconcile the apparently conflicting decision^ 
upon the suljject.*' (Signed) " G. C.'' 

The respondent having presented a reclaiming 
note, the Court unanimously adhered to the Lord 
Ordinary's interlocutor. 

Respondent's Authorities. — Stair, B. i. tit. ,13, sect. 
14; Ersk. ii. tit. 5, sect 85; Bell on Leases, p. 425; 
Shaw, vol. v. p. 6)7. 

fiOrd Ordinary, Corehouse — Act, Ciininghame. — Aft, 
Curric. W. Waddell & W. Young, W.S. Agents— ^ir 
W. Scolt, Clerk. 



February 28, 1829. 

Mo. 165. — ^tf^f.^jAuES Morton, Retponderu, v. ^^ 
C* LEARMOirrH, Advocator* 

Expenses. — The Lord Ordinary in this case r^- 
peQea a preliminary objection stated by the re- 
spondent, as to the competency of the adTocation ; 
and Morton having intimated his intention to re- 
claim to the Inner-House, his Lor Jsbip found h'm 
liable in the expenses incurred relative to said 
objection, and remitted to the Auditor to tait 
the account, and report. A reclaiming note was 

5 resented accordingly ; and the Court, upon 17th 
anuary 1829, ** having advised this note, an! 
heard parties' procurators thereon, they adhere 
to the interlocutor complained of, and remit to 
the *Lord Ordinary to remit the cause to thfe 
Jury Court." The advocator's account of esf- 
penctes was afterwards taxed by the Auditor of 
Court, who, inter alia, struck oflF the expenses 
occasioned to Mr Learmonth in the proceedings 
on the note in the Inner-House. Mr Learmonth 
lodged a note of objections to the Auditor*s ref- 
port ; the first being, that the Auditor had not 
allowed those expenses. The Lord Ordinary 
having sustained the objection, and ^ivcn de- 
cree for the expenses incurred in the Inner- 
House, Morton reclaimed, and founded on the 
5th section of the Judicature Act, 6. Geo, IV. 
c. 120, where it is provided that, " in reviewing 
.the Lord Ordinary's judgment, and adheiing to, 
or altering the intorlocutor by him pronounced, 
the Court shall also dispose of the matter 6f ex- 
penses relative to that preliminary discussion: 
And if the interlocutor of the Lord Ordinary, 
repelling the defences, shall be adhered to, an 
interim decree sludl be pronounced for the ex- 
penses decerned for by him, with the additional 
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expcTisiea in the Court, if such shall he aHuived, 
on which ink^'im-decreo execution shnll pro- 
ceed," &C. It wa« argued from this, that the 
Court not having given the additional expenses, 
these could not be decerned for by the Liord 
Ordinary. . 

The advocator's counsel referred to the Act 
of Sederunt, 6th February 1806 ; and stated that 
the pi*^ti()e and understanding amongst the 
clerks of Conrt had been, that n simple adher- 
ence to a Lord Ordinary's interlocutor, finding 
expenses due, was held virtually to give the ad- 
ditional costs ; and that the Lords Ordinary had 
been in use to allow these in approving of the 
reports of the Auditor* 

The respondent's counsel answered ; That the 
terms of the Act of Sederunt 1806, even if they 
applied to this case, were efPectually rescinded 
by the Judicature Act : That, thougn there had 
been some difference in the practice and under- 
standing amongst the Clerks o£ Court, since 
the passing of the act of Parliament, this had 
arisen from the circumstance, that under the old 
form of process, a simple adherence was held to 
carry Inner-House exoenses; but that the Clerks 
liaving recently looked into the terms of the act 
of Parliament, now nnifomdy introduced a new 
finding of expenses. This statement was cor- 
roborated by the principal Clerks of this Divi- 
sion then at the table, who informed the Court, 
that they had lately carefully considered the va- 
rious sections of the act of Parliament in refer- 
ence to this matter, particularly sections 5. 17. 
and 21., and had come to be of opinion that it 
was necessary to fin(A expenses oue of new in 
every case ; and that all causes, or parts of a 
cause, brought under review by reclaiming note, 
were held to be finally removed from the Lord 
Ordinary as to every point on which he had 
giyei^ ju4gment; and that the Coiu-t should 
determine tne matter of expenses by a new 
finding, and remit to the Auditor. 

The Court were unanimously of opinion, that 
the opinion which the Clerks had formed was 
dearly that which ought to be followed under 
the new form of process. 

Their Lordships unanimously recalled the in- 
terlocutor of the Lord Ordinary, and repelled 
the objection to the Auditor's report disallow- 
ing the expenses of the discussion in the Inner- 
House, in respect the same were not expressly 
fkUowed by tne interlocutor of 17th January 
}817 refiisrag the reclaiming note. 

Lord Ordinary, Mendowbank.— ^cf. Caninj^hamr.— 
M' A. Andenon.— William WaddeJI, and A. Pearson, 
^gents.«— Mr Hamilton, Clerk- 



SECOND mWlSlO'S.— February 24, 1829, 

No. 166.— Officebb of State ». Roas. 

Tcinds — Valuation. — In this case the Conrt 
held, th^ a right to teinds by valuation could 
?iot be taken away by dereliction of payments 
for aiiy period short of the prescription erf forty 
years. 

A. Gi'li^ Mt Davie*. 



Ael, Solicirnr General. 
•on, Teind Clerk. 



'Alt, 



No. 167.— Mitchell v, Thomson. 

DeJhmation^Trr-T\L\» was a very special case. 
Certain charges had been made by the pursuer, 
not sanctioned by the usage of merchants ; and 
the defender accused him of having imposed 
upon foreign captains, whereby Caption Horn, 
of the Prussian g^iot Speculant, was induced 
to leave the pursuer* and employ the defender. 
The defender denied the libei in toto, — The 
Bailies of Leith, before whom the action origi- 
nally depended, allowed the pursuer a proof of 
his averments, and to the defender a proof of 
the Veritas convicii. On advisinp^ the case, the 
Bailies (14th February 1826,) tound it proved, 
that the defender had addressed to the pursuer 
the offensive expressions libelled. But they 
also found it proved, that several of the charges 
in the account rendered by the pursuer to a Cap- 
tain Amott were such as were not generally 
made by brokers in Leith against forei^ cap- 
tains, and which there was no authority for 
making; and therefore, on the whole matteT, 
** that, as the defender, in using the expressions 
complained of, does not appear to have been ac- 
tuated by any wanton mauce or animus injurian^ 
di towards tbe pursuer, but merely by a sense 
of duty, he is not liable in damages to the pur* 
suer ; sustain the defences," &c. 

An advocation having been brought, the Lord 
Or4inary, 2d February 1828, foimd it proved, 

<* That at the time and place libelled, and in the hearing 
of several person!*, the defender did uxe words importing 
an accusation against the pnrsuer, of having made an im. 
proper charge against a foreign shipmaster, and an intima* 
tion that, on thbt account, he would not allow the pur- 
suer to act as broker fur such shipmasters coit!«igned to his 
(the dfffcnder'R) house; and that the defender did, un 
said occasion, take the reporting of the ship of another 
foreign shipmaster out of the hands of the pursuer ; bi^t 
finds it proved, thut the foreign shipmaster lust mentioneU 
was a Prussian, and consigned to the house of the defen- 
der,— of which house, moreover, one partnerwus Prusaiaa 
Consul: And finds it proved, th:it the pursuer did, in 
fact, not long before, make a charge agamst a forfign 
shipmaster, which charge was unusual and improper { 
ana finds it nut proved, ihut the pursuer had 8igni6ed» 
or does signify, any iiittrntion of abstaining from such 
charges ia niture • Finds that in such circumstances, the 
defender ought not co bo found liable in damages to tHe 
ptirsuer for scandal, either malicious, reckiesf, or interesSo 
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The punnier having presented a reclaiming 
note to the Court agViinst this interlocutor, their 
Lordships unanimously adhered, on the ground 
that the defender was completely iustmed in 
what he did,— seeing the pursuer bad made a 
charge that was not warranted. 

Lord Ordinary, Mackenzie. Jtet. Dean of Faculty and 
P. RobertaoD.^^^. Jeffrey aud Rutherfurd. John 
Murdoch, S.S.C.,and Oibson-Craigs & Wardlaw, W.S. 
Agenta. Mr Holland, Clerk. 

No. IGd.— A. Pursuer, v. B. Defender. 

Agent and Clients — In the year 1619, the de- 
fender, who is a man of business, negotiated a 
loan hetween one of his clients and the pur- 
suer's father. The heritable bond and infeft- 
Tueai were prepared by the defender. The hond, 
in place of containing the usual ohligation to 
infm the creditor, to be held either a me vel 
de me^ bound the debtor meFely 

^ Duly and validly to infelt and aeiie the creditor and hia 
foreaaida in the said annual-rent, teindi, Unda, and 
othera, to be held by the Muie tenure^ and for payment 
of the aaine auualtiea aa the grantor held the nme." 

The lands were held under different supe- 
riors ; and a part of them held of the brother of 
the debtor in the bond* 

On 16th March 1821, the debtor was seaues- 
tlnted ; and, on dd May 1823, he executed the 
necessary conveyance of his heritable property 
to the trustee on his sequestrated estate, by a 
disposition containing warrant to infeft by a 
double manner of holding, either a me vel de me •• 
and infeftment was taken by the trustee in the 
same terms. The trustee paid the interest on 
the bond to the pursuer's father, till he disco- 
Tered that it contained a public holding only, 
and that it was therefore incomplete without 
confiimation by the superiors. The agents of 
the mnpeiior of one part of the lands having 
heard that there was a competition going for- 
wwtdf declined granting a oonfirmation tifi the 
competition should be decided by proper autho- 
rity ; but the superior of the other part of the 
lands granted a cnarter of confirmation. 

The pursuer addressed a letter to the trustee. 

Offering to discharge the heritable security affecting 
the hrnda, aa to which the charter of confirmation applied, 
upon being paid the contenta of the heritable bond in fa- 
vour of hia late father, with hiterest,^it being understood, 
that all claima of whatever nature competent to the ori» 
ginal debtor or his agents, against the trustee or the cre- 
ditors of the pursuer's father, or to the trustee, or any of 
these creditors, or to the pursuer, or to the agents of the 
trustee or the creditors, against the pursuer, or his or his 
father's agents, should be held to oe cancelled; and it 
being alao understood, that certain actions then depending 
before the Supreme Court should be faceted and dis- 
charged, each party paying their own expenses. 



To this letter, the defender, 4th April 1826, 
returned an answer, in these terms : — 

•« In the event of the foregoing offer being accepted of 
and carried through, I hereby agree to make payment to 
you of the interest of the heritable bond within referred 
to (so far aa not already paid,) up to the 25A of March 
last, iu consideration of your freeing me of all 'claims at 
your mstance, or at the instance of tbe heira and agents 
of your late father or yourself, or of any of the other 
persons mentioned in the prefixed letter ; it is also under- 
stood, that I relinquish all claima against you or your 
late fiither for ezpensea or otherwise ; but this letter ia 
without prejudice to the rights and interesta of all con« 
cemed, in case the aaid amngemeot should not be car- 
ried through." 

The offer made by these missives was accept- 
ed of by the creditors of the bankrupt ; and Uie 
principal sum, with interest from 25th March 
1826, was paid, the bond being discharged and 
delivered up. But the defender refusing to pay 
the interest from 15th May 1822, at which pe- 
riod the trustee ceased to pay interest, until 
25th March 1826, amounting to £6S6, 18s. lOd., 
the present action was raised to compel pay- 
ment of that sum, founding on the missive let- 
ters before referred to. The defender claimed 
deduction of £100, being the composition due to 
the superior for jrrantii^ the charter of confirm 
mation of part of the lands. 

The record having been closed, the Lord Or- - 
dinary, 6th February 1828, 

** In respect that the defender doea not aver or offer to 
prove that the interest claimed in the summons has been 
already paid by the trustee, deoema against the defender^ 
oooform to the conclosiona of the libel, finds eipensee 
due," &c * *^ 

The defender having redaimed to the Court, 
their Lordships unammously adhered, on the 

Sound that there was no special reservation of 
e chaige for an entrv with the superior in the 
missive letters founded on ; that the application 
to the superior arose entirely from a bUinder of 
the defender ; and that, if meant to form a con- 
dition of the agreement of parties, it should 
have been specially reserved in the missives. 

Lord Ordinary, Medwyn.— i#cl. Skene and Aliaon.*- 
Alt, Cuninghame.— Mr Rulland, Clerk. 






February 25, 1829. 

No. lOd.— Ewnio & OTHBfta v. FaBQimAtaoN. 

Process, — The Reverend Robert ' Farquhar- 
son, minister of the parish of Coldstone, now 
deceased, by bill dated 12th October 1825, drew 
upon General Alexander Hay of Rannes, paya- 
ble six months after date, for £300 Sterling. 
This bill was delivered blank indorsed by the 
drawer to John Ewing and William Robison, 
advocates in Aberdeen, and was thereafter dis- 
counted by them with the branch of the Com- 
mercial Bank in Aberdeen. Ewing and Robi- 
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son retired tlie bill when it became due, and got 
it protested. Tlie present action was brou^t 
on the assumption, that the bill wag indorsed by 
the said Reverend Robert Farciuharson, drawer, 
to the said Ewina and Robii3on» and was, at 
their instance, duly protested affainst the said 
acceptor for non-payment, and against the 
drawer and indoraer for recourse, &c. ; and that 
the dishonour had been duly intimated to Ro- 
bert Farquharson, Eisq,, merchant in Paisl^, sa 
executor or intromitter with the Amds of the 
said Reverend Robert Farquharson. In the re- 
vised condescendence for the pursuers, however, 
it was stated, that the said bdl was accepted by 
the said General Alexander Hay, and being 
blank indorsed by the s^d Reverend Robert 
Farquharson, was discounted with the branch 
of the Commercial Banking Company of Scot- 
land in Aberdeen. 

The Lord Ordinary, 7th February 1828, 
«« Finds, that the narratire of the tummonB, bjr which 
the pursuer* aver that they acquired right to the bill aued 
on, as indorsees of the drawer Robert Farquharson, is 
contradicted by the sUtements contained in the revised 
condescendence, which do not therefore support the said 
summons ; dismisses the action ; finds the pursuers liable 
in expenses, &c. reserving XQ the pursuers to bring a new 
'action for recovery of the contents of the bill libelled, if 
they shall be so advised, and decerns." 

The pursuers reclaimed to the Court; but 
their Lordships, without going into the merits 
of the action, unanimously adhered. 

Lord Ordinary, Medwyn.— ufcl. Skene and Moir.— ^i. 
Jameson and Shaw. Robert Burnett, W.6., and Alex- 
ander Naime^ Agents. Mr Ferguson, Clerk. 



No. 170.-M*DouGALL V. Camtbelt^ 

Damaffes^ — The pursuer raised an actien 
against the defender, whom he designed as 
« one of the Rev. IVIr M'Lachlan's elders," in 
which he claimed damages on account of certain 
assertions said to have been made on various occa- 
sions by the defender representing the pursuer as a 
thief. To this action, aefences were lodged. In 
order to render his grounds of action more speci- 
fic, the pursuer brought a supplementary action, 
in which a great many other occasions were con- 
descended on, when it wa« alleged the calumni- 
ous language had been repeated in the presence 
of third parties. In this supplementary action, 
however, the defender was designed as having 
** been at times in the practice of sitting as an 
elder in that (Mr M*Lachlan*s) session, though 
not regularly ordained to that office." Defen- 
ces were lo<^ed against this supplementary ac- 
tion, stating, as preliminary oojections, jfirst^ 
That in consequence of the process previously 
depending, there was a cumulatio actionum ; 
and, secondly, That the action was incompetent 
in 80 hx as it libelled upon alleged calumnious 



espressiops whiph were sidd to have taken place 
prior to those founded on in the former action. 

The Lord Ordinary did not consider the ease 
to be one of such importance as to require casefi 
to be prepared to the Court on the preliminary 
defences ; but, in terms of the act of sederunt, 
11th July 1828, § 65, his Lordship agreed to 
report the case verbally to their Lordships of 
the Second Division, and (26th Nov. 1828,) ap- 
pointed parties to print and box the summons 
and defences with that view. 

Upon hearing the Lord Ordinary's report. 

The Lord Justice-Clerk stated, that if the 
supplementary summons was not inconsistent 
with the former summons, it was perfectly com- 
petent. But his Lordship held, that th«re could 
be no doubt of the defender being an elder, and 
proposed that the words in the sopplementary 
fiunmons, which insinuated a doubt as to this 
fiact, should be struck out. 

The other Judges ooncnrred ; whereopen the 
following interlocutor was pronounced : — 

** Repel the dilatory defeneet against the aappleoien- 
tary summonf ; sustain action on said summons as now 
amended at the bar, and remit to the Lord Ordinary to 
proceed accordingly as to his Lordship may seem just." 

Lord Ordinary, Crtngletie. Counsel for Porsaer— 

Jeffrey and Wilson. For Defender— Whigham, Wil- 
liam Mercer, W.S., and Thomas Syme, W.S., Agents. 

No. 171. — SMrrn & Others v. Scott. 

Expenses. — The pursuers employed the de- 
fender to recover certain subjects in Arbroath, 
which had belonged to their mther, from a Mrs 
Webster or Gibson, an heritable creditor, who 
had entered into possession ; in the course of 
which employment, the defender wrote to one of 
the pursuers as follows : — 

** 27th Januaru I8i^— Referring to ay letter to veil, 
I have now to add, that Webster has agreed to gi«e lAO 
and L12 towards your expenses, and also to pay the ex- 
pense of a disposition in her favour for a settlement. I 
think ]pou should agree to this. If you do, please write 
ne immediately, authorising me to conclude the bsir- 
gain." 

The pursuers replied, 28th January 1826, in 
the following terms : — 

" In reference to your letter of yesterday, I hereby aa- 
thoiise ^ou to settle with Webster, in so far as I am con* 
cenied, in terms of your letter, viz. that Webster agree to 
pay L4o Sterling, and also LIS Sterling, towards our ex* 
penses ; and likewise, that Mhe pay all expenses of dispo- 
sition,*' &c. 

The defender again wrote as follows :— > 
28th January 1826. — *' I have received your letter. 
In the circumstances in which you are placed, and the 
ruinous state of the property, I consider that I have made 
an advantageous bargain for yuu ; but from the expression 
in your letter, expenses ofdisposUion, &c. vou would seem 
to expect more than I had stated in my letter. Mow, I 
think it right to apprise you, that the terms on which a 
Mttlement bat been oliered> are exACt)/ these :*9Tha^ 
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for sn Absolute light to (be propi*rty, Webtter it to pay 
L40 Sterling, wUb in additional L12 Sterling for expensea. 
You of course pay all expenses previous to the disposition 
to be granted to Webster ; I mean all the expenses incurred 
by me, tohich J do not think wlU much exceed the L\2. 
Webster pays the expenses of the disposition ; and what- 
ever expenses she incurs afterwards, must, of course, be 
defrayed by herself. Upon these terms, I expect to be 
able to effect a settlement, and when that if done^ I ahall 
inform you.** 

The transaction being settled under autliority 
of the pnrsaen, and with reference to the abore 
letters, the defender rendered an accoant, in 
which he debited himself with d£40, £12, and £1 
of interest received from Mrs Webster, toge- 
ther amonntiiu^ to £53 ; and took credit for an 
account paid bv him to an agent in Arbroath, 
amounting to x8. His own account amounted 
to £37, 10^ ; but he agreed to restrict it to 
£30, leaving a balance of only £15 due by him 
to the pursuers. 

The pursuers raised an action against the de- 
fender, — the object of which was to obtain pay- 
ment of the balance in his hand ; and they eon- 
tended that he was not entitled in striking this 
balance to take credit, in name of his expenses, 
for more than £12, or any sum not much exceed- 
ing it, in terms of the letters above quoted. But 
the Lord Ordinary, 9th February 18^, found, 

** That there \ysa no undertaking, upoi^ the part of the 
defender, that the expenses incijrred should not exceed 
LI 2, nor was the compromise agreed to by the pursuers 
tinder aucfa an impression ; remits the defender's account 
to the Auditor of Court to tax and to report ; and, upon 
the motion of the defender fur expenses, finds no e^ 
penses due." 

The defender reclaimed against this judgment, 
in so far as it found no expenses due. 

On advising the reclaiming note, 

The Lord Justice-CUrk stated, that, having 
seen the pursuer's account, he was convinced 
that the Lord Ordinary had exercised a sound 
discretion, and that no expenses were due. It 
was made up of charges for letters, and in short 
a running business accoimt. 

Lard Ulenlee concurred. Although there was 
no agreement to restrict the account, the pur- 
suer's own letters gave this poor woman an er- 
roneous impression as to the expense. 

Lord Pitmilly also concurred. 

Lord Allotoay was disposed to go a little fur- 
ther. These letters might have determined the 
party to go into the transaction. Mr Scott's 
character was acquitted by the judgment of the 
Lord Ordinary. But seeing that he was dealing 
with an illiterate party, who was entirely guided 
by him, the Lor4h.<^E^tinary had done right in 
refusing expenses, '-f. 

Lord Ordinary, Med^n. Act. Pyper.— ^//. Baird. 
Party and John Elder, n(v^.S., Agents. Mr Thomson, 
Clerfc. 



Februarjjf 26, 1829. 

Na 172. — Oaioiel'b Tritsteks e. BoiTEa & Milleb. 

Advocation^ — Final jvtdgment4 — ^These trustees 
having sequestrated the crop and stocking of 
Butter, a tenant. Miller, a creditor of Butter, 
executed a poinding and advertised a sale. A 
petition was presented by the trustees against 
both Butter and Miller, stating that Butter was 
bound to consume the whole straw, turnips, and 
fodder raised on the farm, and that Miller was 
only entitled to attach his other effects, and not 
even these, without finding caution to pay 
the rent and expenses ; therefore concludmg, 
that Butter should be ordained to consume the 
straw, &C. — and that Miller should be prohibited 
and interdicted from selling till caution was 
found. On the 29th August last, the Sheriff 
appointed the petition to be served, 

** And in the meantime inhibits and discharges Mr 
Miller from selling or disposing of the effects poinded bj 
him, unless he shall previously find caution,'* &c; 

An interim interdict having been pronounced 
against both d^enders on lOth September, sun- 
dry proceedings followed, in the course of which. 
Butter became insolvent, and was ejected.—^ 
Thereafter, on the 19th November last, the 
Sheriff-substitute pronounced the following in- 
terlocutor:—* 

^ Having advised this process, and heard the pursaei's 
procurator, and the defender Mr Miller, bv both of whom 
It was ailmitted that the defender Butter nad now remov- 
ed from the farm, and that his tack was at an end : Recallfl 
the interim interdict of the 10th September last, and re« 
mits this proceaa to the process for sequestration and in- 
teidicr, at the purauera* instance, agaiust James Butter 
and the trustees for his creditors.** 

The Sheriff-depute having adhered, an advo- 
cation was presented in the name of both Butter 
and Miller, the competency of which was now 
disputed, on the ^ound tliat the above was not 
a final judgment, in consequence of the remit if 
contained. The Lord Ordinary having re- 
ported the point to the Court, 

Lord PitmiUy considered the judgment to be 
only interlocutory as to Butter, and with re- 
gard to Miller, as the execution of his poindiiu^ 
was to produce a change of possession, the ad- 
vocation, quoad him, ought to have proceeded on 
leave previously obtained Arom the Sheriff. 

The other Ju^es concurred in holding that 
the judgment was not final as to Butter ; but 
they were of opinion, that it was final as to 
MiUer, as he had nothing to do with the seques- 
tration, the only question as to him bein^, 
whetiier there should be an interdict against his 
sale or not ? — and that had been completely ex- 
hausted by the interlocutor pronounced. 

Lord Ordinary, Mackenzie. — AcU Maitland. — Alk 
Keay. 
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No. 173 — MONBO V. tYOK. 

Constitution. — Cautioner in Confirmatton. — 
TYie circumstances of this ca^e are suffidently 
explained by the following interlocutor >— 

•« eih December 198a— The LoFd Ordiiwrir having 
heard parties* procure^ora t In respaot that the late Ro- 
bert Arthur and Mra Mary Turner appointed two exe- 
9Utoi9» both of whom were confiroiea as siioh by the 
Commiasary of Ross, and the defender became cautioner 
for them : la respect, that when the pursuer raised his 
iction against the defender, Kobett Arthiw junior, the 
other executor, was dead, whereby the office did not do* 
•eend to the represent^liTea of the 4ie<;eased, but accrea- 
«ed to the furviving executor, (sen Brsk. B. 3L t. ^ 
a. 38), and the pursuer libelled, that the surviving execu« 
tor had intromitted with more than equal to the payment 
of his debt, and obtained decreet in terms of hia libel, 
which haa been extracted, and the surviving executor haa 
lieen diaeuated, and thia action haa beeo brought against 
the defender, aa cautioner for the executor : Sustains the 
•ction, and repels the second dilatory defence, (another 
was offered but withdrawn,) that the representativea of 
the other executor have not been also discussed. * 

The defender having reclaimed against the 
above interlocutor, the Court ordered minutes 
lo be lodged on the poi^t in dispute ; and these 
having eome to be advised, Lord Alhmay ob- 
served, that where one of two executors died 
without intromitting, it was enough to call the 
•turvivor ; but that, where thwe had been intro« 
missions by the deceased executor, it was neces- 
sary to call his representatives* And as in this ac- 
tion against the cautioner, the pursuer, in the first 
place, did not aver that the f urviving executor, 
M^ainst whom hts decree was obtained, had been 
£e sole intromitter, — and it appeared, in the se- 
cond place, from the minutes, tluU the other ex- 
ecutor had actually intromitted before he died,— 
the pursuer could not pursue the cautioner with- 
out also constituting his debt against the repre- 
sentatives of that executor. — The other Judges 
concurring, the interlocutor was altered, apd the 
dilatory defence, above referred to, sustained. 
ITie process however was only sisted hoc statu, 
not dismissed. 

Lord Ordinary, Cringl^tie. — Counsel for Pursuer, 
Monro. Geo. Monro, S.S.C. Agent. — For Defender, 
P. Robertson. Jas. Arnot, W.S. Agent T. Clerk. 

February 27, 1829. 

No. 174. — Maclaren v. BtriK. 
PrcwriWw/i.— In the year 1823, William 
Scotland oorrowed from the pursuer the sum of 
£300, for which he minted his acceptance, pay- 
able at 12 months* date ; he also granted a ven- 
dition in her favour, ex facie absolute, of the 
■loop Zealous of Perth, which was at that time 
Scotland's property. JSi^Iissives, however, weM> 
subsequently exchanged, whereby the pursuer 
declared that the vendition hfA been Jgran^ed 
only in security of the loan above-mentioned ; 



•ad afterwards the suq^ender obtained a now 
oertificate of registry from the Perth Custom- 
House. The charger made various furnishings, 
on account of the Zealous ^^ her owners, s^ 
sequent to the date of this transaction, in the 
interval between 26th September 1823 and 1st 
May 1825w The vessel was sold by the suspen- 
der for payment of her debts, on 29th July 
1825 ; and a claim was shortly afterwards made 
for these disbursements against the suspender, 
for recovery of which an action was broi^t be- 
fore the Shieriff of Perthshire. But an objection 
having been taken to the competency of the ao- 
tiouy on the ground that the Sieriff had no ju- 
risdiction, .the action wa^ dismissed. Tha i^iar«- 
ger suffered ^kb ^ennial prescription to ran 
upon the account of fumisniiigs, trusting that 
the proceeding befoire the l^eriff would intear<- 
rupt prescription ; but he broiight a new process 
in the Admiralty Court, in defence to which tho 
triennial prescription was pleaded by the sus- 
pender. The Judge-Admiral (7th Feb. 1828) 
fovttd) iiiier aUa, that the suspender, as register- 
ed owner of Uie vessel, was liable for ^e account 
of furnishinpfs libeUed ; ai^d repeUod the delenoo 
of prescription. A cfaai^ having been ffiven on 
this decree, the present suspension was orou^t. 
He l4Q^ Orduwry (Sdth June 1828) ordered 
the bill and answers to be printed and boxed, in 
order to be reported to the Court. 

On advising these papers, 

Lord Gleniee observed, that, considering it 
as the act of the creditor, it was very doubtful 
whether there could be such a thing as inter- 
ruption of the triennial prescription, as contra- 
distinguished from the long prescription. Un- 
less action had been rai^ within the thre^ 
years, any other step would go for nothing. 
There was no document taken here, to shew the 
creditor s purpose of claiming the debt. But 
action seems to have been sustaio^d) %o the effect 
of allowing the party to prove the constitutioft 
and subsistence of ue debt. Notwithstanding 
of the delivery of the Sheriff summons, it was 
not a proper wterruption. His Lordship had 
doubts, how an incompetent process, brouglu 
before a Court having no jiirisdiction, could 
have that effect. His Lordship thought, that 
prescription applied to the constitution as well 
as to the subsistence of the debt ; and that that 
defence should be sustained. 

Lord Piimilly wBa of opinion, that this case 
could not be decided on the principles applica- 
ble to the long prescription. The long pre- 
scription proceeds on the principle of abanoon- 
ment; but the short presmption proceeds on 
the principle of payment. The case must be re- 
gulated by the words of the act 1579, which his 
Lordship quoted. The phraseology was peci;- 
liiyr ; it required that action ^ould be brought 
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within three years. These words referred to 
one action only. Therefore the more that the 
terms of the act were attended to, the case 
seemed to his Lordship the more clear. It 
must follow, that the action which had heen 
brought before an incompetent Court and de- 
parted from, was really nothing at all. On the 
principle of the case of Corbet and Hamilton, 
his Lordship held, that as the present action had 
not been brought within the three years, the de- 
fence was good. The act 1669 as to triennial 
prescription, had raised a doubt from its simi- 
larity to the act 1579. But, in the former, diere 
were no words statinr that the credit4Nr should 
have no action after the 20 years. It wtould be 
dangerous to argue from the one statute to the 
other. Takhig the act 1579 as a guide, his 
Lordship thought, that the incompetent aetion 
was no interruption, or, to speak more correct- 
ly, no prevention of the prescription ; and that, 
as the present action was not brought within the 
three years, the defence was good. 

The Lard Justke-Clerk stated, that there 
eonld be ^o doubt, Ihat the action before the 
Sheriff, which had been abandoned, did not pre- 
vent or interrupt prescription. This was a ma^ 
ritime question, and not competent before the 
Sheriff. The dismissal of diat aetion had been 
acqiuesced in, and therefore it could not be held 
as a bar to prescription taldnr place. On this 
point, the case of McNeil and Campbell was a 
clear preoedenti There was, in that instaace^ a 
mere attempt to bring an action. The statute 
said, that if a competent action was not brought 
within three years, the debt must be referred to 
the debtor's oath. The constitution must be 
proved in this way, as well as the fact of restii^ 
owing. 

The Court sustidned the defence of prescrip- 
tion, and assoilsied the suspender, without pre- 
judice . to a reference by the charger to the sus- 
pender's oath as to the subsistence of the debt 
in question ; and found expenses due to the sus- 
peaider, both in the Inferior Court and Court of 
Session. 

Lord Ordinary, Newton.— ^c^. Denn of FacnYry and 
Jameson. — Alt, Soiicitor-Generul end Shaxr.— WilliHin 
Murray, W.S. and Archd. Duncan, 8.S.C. Agenls.— 
Mr ThoAsbn, Clerk. 

No. 175. — MiUxOAN, Suipender, «. BAEBOVa, Ckmrger, 

Bill of Exchange — Notice of Dishonour 4 — The 
suspencier drew a bill, of date 7th FebruaiT 1822, 
for the sum of £18, 6s. Sterling, upon Mr and 
Mrs Allan, Fountainbleau, whi^ they accepted. 
The bill was indorsed by the drawer to the 
charger, who, though a writer by profession, oc- 
casionally transacted business as a private baoJcer. 
The place of payment was in the Coffee-house 



of Dumfries. After it became due, it wa^ pro- 
tested by the diarger for non-payment, ana an 
action was brought (30th Aug^t 1824) at his 
instance against the suspender, before the Ma- 
gistrates of Dumfries. — Various defences were 
stated ; but the only one under the consideration 
of the Court, and upon which the cause was de- 
termined, rested on a failure, on the charger^s 
part, to g^ve due intimation of the dishonour. The 
Magistrates allowed a proof on this point. One 
of the witnesses examined was tne charger's 
clerk, who deponed that h^ inserted in his mas- 
ter's letter-book a letter of iHiich the following 
is a copy : — 

** WiUUa MHlJgan, Trench^ D*f, «. — John and /ane 
Allan's acceptance to you for L.18^ (to., dated 7th Febri^ 
ary last, pie. 3 m. d. is due," 8cc. 

He further deponed, 

« That the said copy letter of advice was engrossed bf 
the deponeat ; and the origintl letter, alongst with those 
letters of advice enffrossed of same date, were carried by 
him and eomoiitted, of that date, to the Foat- Office oJt 

Castle- Douglas.** 

tt was stated for the suspender, that he did 
not reside at Trench^ but at Stoop, — ^these being 
two Villages in the ricinity of Dumfries, to whi<£ 
there was no separate delivery of f^ost letters, the 
inhabitants of these places being in the practice 
of sending to the Fost-Office, Dumfries, tor their 
letters. It was denied that the letter alleged to 
hate been addressed and dispatched, as above 
stated, ever was received. 

Upon this branch of the case, the Magistrates, 
10th March 1827, found that the dishonour df 
the bill was duly notified to the defender, and 
ther^ore decerned against him for the prin- 
cipal sum, with interest and expenses. A 
charge of homing having been given on this 
•decree, 1^ present suspension was brought, in 
which the Lord Ordinary, 11th July 1828, found 
that there was no sufficient evidence that inti- 
mation of the dishonour had been duly made ; 
and therefore sustained the reasons of suspen- 
sion. A reclaiming note was presented for the 
charger, on advising which. 

The Lord Justtce-Clerk observed, that the 
whole evidence must he taken into considera- 
tion, in order to see if it was sufficient to prove 
notice of the dishonour. The chai^ger was 
bound to have negotiated bills in the same way 
with other bankers, to entitle him to claim their 
privileges. Seeing that the case was bottomed 
on the fiEU^t, that there had been an evident mis- 
direction of the letter, it would require some 
consideration, whether this case could be made 
an exception to the general rule. It might have 
had some effect if die lefters D.f.s. had really 
appeared in the letter-book as alleged. But was 
thn a sufficient notice of dishonour ? The bill 
WBs indorsed by the suspender to the ehaxgw ; 



Digitized by 



Google 



iI6 



SCOTTrSH JURIST. 



[No. 7. 



therefore the latter could not plead ignorance of 
bis party or his resideiice. But there was 
uuch a total error, that' it cannot he held as dne 
intimation. In sending such a letter, he took 
liis chance of its be4ng received. Besides, if the 
tBuspender had come to Dumfries, Trench not 
being his residence, could he have demanded tlie 
letter? The posttnaster could not have deji- 
Vered it. Suppose it bad contained the bill it- 
self, the postmaster would have required to lead 
a proof as to the identity of the person claim- 
ing the letter. Hb Lordship agreed with the 
Xiord Ordinary, that the notice of the dishonouir 
was not sufficiently given. 

Lord GlenUe stated, that a party 19 the sit^ 
tion of this chaiver, was bound to nave address- 
ed his letter of intimation in such a way as 
would insure its delivery. Sudposinff him to 
bave called at the PostrOffiee, Dumfries, eonld 
be have taken away a letter addressed to a per- 
son of the same name, but who lived at a diffe- 
rent place ? His Lordship thought, that if an 
improper address were put on the letter, it 
would not be 8uffi<dent notice of dishonour. 

Lord PitmUfy obiscrved, that the intimafien of 
dishonour was neeessary, and ought to be made 
by a letter put into the Post-Offiee. Care aiso 
ouffht to be taken, that it should be carefully 
ana correctly addressed. It was not enough 
that a letter was put in, if not properly m- 
dressed. In tlus case, the' letter might have had 
the good fortune to reach Dumfries ; but it could 
go no fiurther, not having been addressed to the 
proper party. A proof would have been neces- 
sary to shew his right to claim the letter. But 
that proceeding was so careless as hot to free 
the charger m>n» bis obligation to notify the 
dishonour. 

The Court adhered to the Lord Ordinary's 
interlocutor, without prejudice to a reference to 
the suspender's oath of the facts in dispute. 

Lord Ordinary, Medwjn» jfct, T. Maitland and La- 
mont. — jfU, Solicitor-Geneml and Qiltieft. William DhU 
lymple and Kobert Wefsb, Agenti. Mr Thoonon, Clerk. 



February 28, 1829. 

No. t7€. — ^Watbow «u Paeish or ANcauM. 
Kirk-Session^-^Obligation to erant Parochial 
Jlelie/i — A woman with four children, whom, as 
well as herself, she represented to be destitute, 
applied to the Kirk-Session of this j^arish for re- 
lief. Her application was refused, as it was alleged 
the children had a grandfather able to support them. 
The mother, accordingly, presented an implica- 
tion to the Sheriff. against the latter; but, with- 
out waiting its issue, she brought the jndnnent 
of the Session under review in this Court. 
After a proof, the Lord (binary found the 



parish liable in general terms ; but, on advising 
a reclaiming note, the Court held the parish 
only liable in the meantime, tiM the issne of the 
application to the Sheriff; and that the Kiric- 
Session might si^t themselves as parties to that 
application; and prosecute it to an issue for their 
own relie£ * ' 

LfTd Ordinary, CHngletie. — Ad, ^cne.—Alt. Solid* 
tor-General Hope and CuckLxinu^T. Cl«rk. 

No. 177. Anderson M*Mxllak. 

Arrextment ad JurUdiclionem Fundandanu-^ 
Theporsuer in this case, before bringing his action, 
had laid an arrestment adjurisdicttonemfundan" 
dam, the defender being a foreigner. The arrest- 
ment was Joosed on caution, — the cautioner bind- 
ing himself to make the arrested goods forth- 
coming, ** as accords of jthe laiv." The pursuer 
obtained decree in his action, upon which he 
brought a fo^hcoming against the cautioner, 
founding on the arrestment and the bond of 
caution. Several defences were offered, but 
none to the competency of leading a forthcom- 
ing on such an arrestment as the above. On 
the contrary, it appeared from statements after- 
wards put on record by the cautioner, that his 
own understanding was, ibat the arrestment not 
only founded the jurisdiction, but operated also 
as an arrestment on the dependence would 
have done, and that he had therefore considered 
his obligation as cautioner to be the same as if 
ihe arrestment had been of that description. 

Lord PitmiUy stated that the arrestment at- 
tached nothing, but merely founded the juris- 
diction ; and therefore the cautioner was not 
liable to make any thing forthcoming, but only 
to bring the defender under the operation of the 
pursuer's diligence as in a bond dejudtdo sutu 
The pursuer ought to have proceeded on arrest- 
nients on the dependence of the action itself. 
Sat, considering the form of the defence origi« 
nally stated by the cautioner, and the under- 
standing he has expressed of his own obligation, 
his Lordship thought it too late to give effect to 
the objection. The .other Judges concurring, 
$h0 Court altered an interlocutor of the Lord 
Ojrdinary assQil^iing the defender, and remitted 
to his Lordship to ascertain the ^ds arrested* 
and hear parties thereon*, 

• Lord Ordinary, Mickenzie.-^Cooniel for Pursuar, 
Dean of Facoltyt MoncreifT, and Greenshields. — For 
Defender, Fornyth and Borthwick.— W. Patrick, W.S., 
and A. Bayne, S.&C., AgenCa.-F. Clerk. 
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SECOND DIVISION.— Bili^-Chamber. 
February 26, 1829. 

No. 17&«-Fbe£baian v. Dalrtmflb* 

^fl^^ — Suspension of Decree on the ground of 
trror in. — Freebairn was charged by Dalrymple 
to make payment of certain gumg " contunea in 
a decree obtained at the comphuner's (Dal- 
tymple's) instance, before the Sheriff-depnte and 
Substitute of Lanarkshire, upon the ^rst day of 
December 1827 years." Freebairn presented a 
bill of suspension of the charge, and along with 
the bill, produced, 1st, The copy of the sum- 
nions served li^on Irinf, ^hich bore date the 
eleventh of December 1827 ; 2df A certificate 
from the Keeper of the Register of Homings, 
bearing that the homing^ had been registered 
(with a vie^ to ultmmtie diligence), as proceed- 
ing upon a decree of the Jirst of Dci;ember 
1827 ; and, 3J, A certifi^te from the' Sheriff- 
Clerk, bearing that no' such decree had been 
pronounced on that day. He' therefore main- 
tained, that the charge ought to be suspended, 
without caution or consignation, as proceeding 
without a waarant. 

The Lord Ordinafy pro Jhrma refused the 
bill and remitted to the Sheriff to repone the 
suspender on payment of expenses ; but Free- 
bairn having presented a reclaiming note, the 
Coui*t altered his Lordship's interlocutor, and 
iH*mittcd to him to pass the bill. 

Lord OrdiMary, Newton.— ^t;/. J. M* B.II —jUt, Ja- 
ntpson.— Frmicid Hamilton, and D. Douglas, Acents.— - 
R. Cleik. 



OUTER-HOU&E. 
February 25, 182S. 

No. 179— BinDw. Birds. 

Process — Becess — Form of Action on Agree- 
fitent. — The pursuer, a natural son of the de- 
ceased Robert Bird, farmer at Harelaw, raised 
an action against his father's executors and 
representatives ; against one of whom the sum- 
mons was executed on the 27th, and against 
another on the 31st December last. I A his 
summons he arerred, that his father had en- 
tertained great affection towards him, and ex- 
pressed an intention to provide for him ; and that 
the defenders, satisfied of this, had 

•* Agreed, in homoloption of, and in complitince VPitft 
the expiesscd nt»h and deftire of the said Robert Bird, 
Hiat the sum of L.400 Steriitij^ shonld lie set anide, in the 
/list place, out ui the said deceafted Robert Bird's executrj 
for the maintenance and education of the pursuer.'* 

Two dilatory defences were offered, 1*/, The 
tummonft had not been duly executed^ — ^neither of 



the above days being lawful days of compear^ 
ance ; and, 2dly, The summons did not recite the 
agreement founded on, — ^neither did it state it» 
date, its terms, dr the form in whic^ it had been 
constituted. 

The Lord Ordinary, havii^ heard parties oir 
the first of these defences, miule avizandum, and 
thereafter returned the process with the follow^ 
ing intarloeutor :— . 

" 20*A February 1829— The Lord Onlinny, having 
heard parties* procoraton on the preliminary defence^ 
and thereafter cousidered the process, and being of opi- 
nion that the dilatory defences of citation to a day of ap- 
pearance in the Christmas recess ought to be repelled ;, 
Appoints the cattse to be enrolled in the Roll of Motions for 
that purpose, and that the defenders may come prepared 
to say whether they intend to bring such judgment, when 
pronounced, under review." 

• And hisr Lordship added the foBowing note: — 
*• There does seem ground for a distinction in favour of 
the Chififitmas ^cess oa relative to citations. The act, 
3 Geo. II. cap. S», aect I, (1730), which (vide Kamea'' 
StatuteJaw and Acts of Sederunt) restored this reces« 
after a variety of changes, affording a curious specimen of 
legHltttion, pA>vidc8, • That it sbail and may be lawful for 
the Judges of the said Court of Session in Scotland, and 
they are hereby empowered to make an ac^ournment of their 
Bes»ionf on such day betwixt thb Idth December and the 
15th immff yearly^ and for attch time as they shall judge 
most convenient, nut exceeding the apace of ten days, any 
l»w, staiute, or usage to the contrary notwithstanding.'— < 
Thus this recess was not a proper fixed vacation, which 
parties in their dtHtions oould avoid, but a poweF of ad- 
journing fur ten days out of a whole mmith. It wonlcf 
have been hard to annul ei«Htions during the vihole month, 
or if not. it would have beea hard to aUow the aecidental 
inclusion of the days of compearance in the ten days of 
adjournment to annul tiie ciutions. The ten days were 
afterwards extended to twenty, by the act, 2 Geo. HI. 
cap. 27 ; bnt K}» natnre of the provision remained the 
same. Then, as to the practice, besides the 6»e8 referred 
to by the pursuers, theexoeptton as to the Christmas reces» 
is expressly stated in the form of process published in- 
1799 and 1815; and no case or dictum has been quoted 
to show that the practice was not aa these books stattf 
it to be." 

The case was now «i^Ied to know whether the 
defenders were to redaikn against the above in^ 
terlocutor, when they expressed their intention 
to acquiesce. Parties were accordingly heard 
on the second defence, which hi» Lordship sus- 
tained ; holding, that it was not enough simply to 
aver an agreement against the defenders, but that 
the form and manner of its constitution ought 
also to have been averred. 

An amendment of the libel was accordingly 
ordered. 

Lord OrdiTiary,. Mackenzie. Counsel for Pursuer^ 
Thomson; Peter Crooks, W.S., Agent. For Defen. 
ders-^R. Bruce; MoUe & Brown, W.S., Agents. Mr 
Beveri^ge, Clerk. 

No. 180.-Paton ©. WAansK.. 
Process-^-AdmiraUy Decree— Statute 1 and 2 
Geo. IV. c. 89, § 3.— This was a reduction of a» 
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Admiralty ifecree, in which some difficalty oe- 
cmiredas to thefonii4if]prf>cedoi:*e. By the sta- 
tute aboye mentioned, it is enaoted, that, in a 
matter of maritime jurisdiction, all processes of 
suspension, and all processes of reduction of such 
decreets, ^ i^ier the produetion shall have been 
satisfied, and avisanoiun made therewith to the 
Lords in common form, dwdl he deemed Inner- 
House processes ; and the reasons, whether of 
fiuspensMii or reduction, rfudl he discussed in 
the most ^cpeditions mannw in the course of 
the snmmar rolL** 

By the Judicature Act, the form of procedure 
pointed out is not expressly taken away, but 
power is giv^n to the Court of Session to esta- 
blish, by Act of Sederunt, such forme of process 
as shall be deemed expedient, and best adapted 
for preparing cases of this description for oeci- 
■ion. Under the powers thus coi^erred, various 
alterations were made in the forms of process, 
l^th in the Adtniralty Court and in the Court 
• f Session; but in none of the Acts of Sederunt 
fD r either Court do any express rules or regula- 
tions appear to have been laid down, inconsistettt 
wiUi the terms of the above statute. 

In these circumstances, and as both naities 
were anxious that no irregukirity should occur 
in the conduct of the cause, the matter was 
broimht nnder the notice of the Lord Ordinary, 
who neld, that the clause in the statute 1 and 2 
Creo. IV. 0. 39, § 3, must still reguhkte reduc- 
tions c^ tins description, and that the process, 
80 soon as the production was satisfied, must be- 
eome an Inner-House one. The production 
having been satisfied, his Lordship made " great 
avizandum, in terms of the statute, to the Lords 
of the First Division of the Court, with the 
■ommons, and whole process ; and ordains the 
said smnmons, with the record closed in the Ad- 
miralty Court, proof and productions, to be 
printed by ^e pursuer, and boxed ^uam primumJ* 

. liotd Ofdinarf, FuIIerton. — Couniel for the Pursuer, 
Maidment— John Jameson, S.S.C. Agent-^For the De« 
fender, Neaves— James Morgan, S.S.C. 

Febnuarjf2Sy 1629. 

No. I8I.-^LSABNONTHtf. MonTON. 

Record of Inferior Court — Opetnns; up*-^^An 
^ion was brought before the Snerifi^, in which, 
After the summons, defences, and replies were 
lodged, a condescendence and answers were or- 
dered. The defender, in his answers, inserted a 
counter averment of facts.; and the Sheriff, with- 
out consulting the parties, or being consulted by 
them, then made avizandum, and closed the re- 
cord. A decision being pronounced against the 
pntsuer, he put in a reclaiming petition, which 
aigued Ae case <m its merits, without stating 



any oljeetion to the form of the record, or the 
jnanner of closing it. But on that petition being 
refused, he now presented an advocation, com- 
plaining that the record had been informally 
closed, and that facts material to the case had 
been oimtted. The respondent did not object 
to this being done, if the previous expenses were 
paid. The advocator oontended, that he was 
entitled to open up the record, without paying 
any expenses, as his had neve had an opportu- 
nity oi answering the defender's counter state- 
ment of factSy md therefore was not in &ult ; — 
&rtber, that it would have been in vain to have 
objected to the form of closing the record, aflter 
the Sheriff had closed it, as Sheriffii were not 
entitled to open up their own records. 

The Lord C^<Mnarv held, that the advocator 
oi^lght to have asked leave to see the defender ji 
answers before allowing the case to go to avi- 
aandum ; or, after the case was returned, and the 
record closed, he ought to have stated that he 
was dissatisfied with the record, as Sheriffs may 
competently open up their own records when shut 

Cmcuriam / at all events, he ought to have at 
t stated his objection to the record in limine 
of his reclaiming petition, in place of arguing 
the case exclusively on its merits. His Lord- 
ship accordingly found, that the' Inferior Court 
expenses would fall to be paid before opening 
the record ; but only these, not the expenses in* 
curred in this Court* 

Lord Ordinary, Corehoine.— ^c^ Anderson. — Aii, 
Cuningbame.— A. Pearson, W.S. and W.Waddell, W.S. 
Agents.^B. Clerk. 



No. 182: — Lamovd v, HnXi 

Advocation-qf Judgment dismissing Cause tvith' 
out a Record, — Robert Lamond, trustee for a 
bankrupt, presented a petition to the Magistrates 
of Glasgow against Laurence Hill, concluding 
for delivery of certain titles. The Magistrates, 
after sundry proceedings, but without closing 
the record, dismissed the aj^lication as directed 
against the wrong party. An advocation was 
brought of this judgment ; and the question oc- 
curr^ til limine : Whether .a record should be 
made up in this Court b^ore hearing parties ? 
The Lord Ordiiiary held, that it was not to follow 
lis a general rule, tiiat because an Inferior Judge 
may have dismissed an application as incompe- 
tent in which he has made up no record, there 
should be no record madeup upon an advocation 
of such judgment ; but that in this case it might 
be, as found by the Magistrates, that the appli- 
cation was presented against a wrong party alto- 
gether, and therefore it might be proper to dis- 
miss the advocation in this Court without a re- 
cord, just as it may have been proper to dismiss 
the original applicatlpn in the Inferior Court 



Digitized by 



Google 



No.. 13 



fiGOTTlSli JUniST* 



119 



withoat a record. Ilie respotedeht liavin^ gub- 
joined to Us answers to the reasons of adTOca- 
tion, a counter statement of facts, tlie advocator 
was now allowed to answer these, so that no 
jud^ent was pronounced at diis, '* the first 
calling of the canse.*' In this situation, the advo- 
cator proposed that the preliminary question 
should DO reserved ; but the Lord Orainary held 
the point to be neeessarfly resctrved without any 
express reservation. 

Lord OrdifUurTt'Coreboiiiie.— jIc^. Marshii1]«—.<Ait. Hop- 
kirk. Scott & FUmsay, W.& and J. G. Hopkirk, W.S. 
Ageota. P. Oerk. 



Tehruary 27, 1829. 

No. 18SL — Stcvenbon o. Goaixni. 

Preliminaru defence* — In an action for payment 
of arrears of alument <tf thedefender's natural diild, 
for several years brought up and educated by the 
pursuer: It was pleads in hmint for llhe defender, 
that the action was unnecessary in reqpect of a de- 
cree, in absence, of the Court of Session, obtain- 
ed in 1820 in name of the pursuer's wife, — who 
had given birth to the child sometime prior to 
her marriage,-— ordaining <the defender to pay to 
Jaiietl(jii|pt, now Stevenson, a sum of aliment, 
** untO the child shall attain the age of seven 
years complete, and ^thereafter mitii the said 
child shall be able toprovide for himself;" — that 
decree being a sufficient warrant for letters of 
lioming, in name of the pursuer in right of his 
wife, upon which the defender might have 1>een 
ehaj^ea for payment. 

Tne Lord Ordinary repelled the objection as 
a preliminary defence, and ordered a o<mdescen» 



Lord Coreboose, Ordinary.— utfe^ J. W. Dickaon.-- 
JU. Whigham. Jamet Crawford, W.S., and J. Mor- 
gan, &S.C. Agents.— W. P. Qerk. 

No. I84w—- WsBTTBa & Meicalt o. A. Mackenzis. 

.• Calling of summons — Pariibus^ — The defend- 
•r was cited to iqppear on the 23d of Ja- 
nuary ; but the summons was put out in the 
Calling List of the 22d, on which day it was 
taken out to see. No partihus was written on 
the face of the summons. The defender plead- 
ed no process^ in respect, Ist, Of the sunnnoiia 
having been called .prematuAly before the day 
of compearance to which the defender was dted ; 
and, 2a, Of the pursuers having failed to com- 
ply with the act of sederunt relathre to the par- 
tious — on which account the action ought to be 
dismissed. The pursuers' agent expressed his 
wish to call the summons of new ; but the 
defender lodged defences, and afterwards a pro- 



tostation was pirt tap on bu partner not f»roj/u^ 
and insisting hi the action. 

The Lord Orduiary, in resoect of the defen- 
der^ protestation for not inroUingy repelled the 
defences on that point : but found the pursuer 
liable in £2, 2s. in reference to the irreg^arity 
of omitting ike partibtis on the summons. 

Lord Ordinary, Corehouae— ^^c/. Keay— ^&. W. Belt. 
•^Pat. Pearaon, and John M^Kenzie, W.S. Agenta. 



No. 165.— MUoi8TBArB» or Ditkdes v. Km&OmEBS. 

Tfiis was an action of reduction-iroprobation, 
non-entry, declarator, and maills and duties, at 
the instance of the Magistrates of Dundee «• 
Patrick Kid and others* their vassals. 

After the record bad been closed, the defen- 
ders maintained, as a preliminary defence in 
bar of the action, a plea in law, that |he present 
action was void anid null, and could not be en« 
fertained by the Lord Ocdinary, in respect the 
pursuers had failed to direct it against, or to call 
aa parties thereto, the several heirs of the last 
entered vassals in the different subjects held by 
the defenders, to which they had acquired ri^ht 
as singular successors. — Defenders' authorities. 
Stair, B. iL t. 4. § 2L— Erskine, B. ii. t. 5. § 42, 
•— Bankton, B. ii. t. 4. ^ 18.— Brown's Synopsis. 
p. 1419.*-*-Napier v. Kincaid, 8ih December 
-1743, £lohie8.^King v. Moodie, 16th May 
1821. 

The Lord Ordinary, after hearing Counsel at 
considerable length, took the case to aviaan- 
dum, and thereafter pronounced the followiog 
interlocutor :«- 

** The Lord Ordinary, having eonaidered tbe eloscd re* 
eord, and heard p&rtlea on the additional plea in law put 
in by tbe defenders, which is of a preliminary nature : Suts 
piDdeaa till the purauera shall call the apparent heirs of 
the vasaals last entered, where these heirs are known to 
them, and where they happen to be unknown* till they oaU 
SHiih peraon aa the defender poaaeasisg the particular feu, 
ahall point out to them as sueh heir, within ten days after 
a requisition, by letter to thia effeot, is made to him by 
the pursuers or their agorits.*' 

Now.— ><' In spite of tb#.4ittthoritiea cited by the de- 
fenders, the Lord Ordinary is not quite satisfied as to the 
necessity of calling the heira of the vaaaal last entered ; 
and the difficulty is not removed by the report of the ease 
of Uaig, i6th May 1821, the note aubjoiaed to which 
aeems rather (o indicate a decision to the contrary. But 
aa the matter is doubtful, he conceives it better for the 
pursuers to remove the difficulty bv still citing such heirs 
as are known, than to protract the cause till a decision 
•f ^e Court be obtained on the point 

'^ He haa no doubt, considering the nature of the pre* 
sent process of reduction improbation, in which the con- 
cittaiona as to non-entry are only consequent on tbe pro- 
duction of such titles by the defender as exclude the pur- 
suer's right to the dominium utile, that it is competent to 
cite the heira after the production is satisfied, and that it 
is still conpetent in tbe present atage of tbe process, aa 
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tlie defiMiden did not bring forward this prelimiaarjr piM 
or defence till after the record had been aoied." 

Lord Ordinary, Newton. Coumel for the Punaera-^ ' 
Forsyth. Counsel for the Defenders— Buchanan. John 
Yule, W.S., Pursueri* Agent. Hugh Macqueen^ W.S^ 
D efendera' Agent. 



BOX DAYS. 

February 25, 1829. 

The Court declared the Box-Days, in the en- 
gmngSpring Vacation, ^o be Thursday the 2d, 
and Thursday the 23d days of April next. 



JVRY COURT« 

^ February 26, 1829. 

No. 180. — Wight v, Liddell. 

Bxpens^, — This case was tried hy a Jury in 
July 1817^ and a verdict returned for the pur- 
suer. A new trial was afterwards ^ntea on 
the application of the defender ; and in January 
last, the Jary returned a verdict in his favour. 
The question now arose — What expenses^ouffht 
to be awarded ? This point was fully debated oy 
Counsel ; and the Court, after deliberating for 
some time, found the defender entitled to the ex- 
penses incurred in this Court, and also in the 
Admiralty Court and Court of Session, excepting 
the expenses incurred in the first trial of the cause ^ 

The Ijiord Chief Commissioner^ in delivering 
the opinion of the Court, observed, that there 
mgere peculiarities in this case, whi<& would pre- 
vent the dedsion given in it from being consi- 
dered as a piecedent; and that 'it would require 
much anxious deliberation and frequent c6m^ 
munings with the Bar, befo^ any rule oonld be 
laid down on the subject. 

* Counsel for the Punaer— Henry Cockbum. Walter 
Cook, Agent. Counsel for the Otefender.~Dean of Fa- 
culty. ' John Mowbmy and Andrew Howden, W. 9* 
Agents. 



HOUS E or LO RDS, 

Hie following o»ntains a statement oi the 
proceedings in the House of Lords smoe our last 
number ; — 

February \%^ 1829. 

Trotter v. Trotter.— In ibis case Counsel were Ailly 
heard, and considcvalion adjoorncd rine die* 

Commercial Baiic' iv PoRock et e coNfm.— Counsal 
were further heard, and the causa a<youroed tiU Tuesday 
toext. 

Carnegie V. Scott ^ Colquhoun v. Colquhoun ; and Com 
gATi 9. Lyon.— In these esses appeals were presented, 
and the respondentt ordered to answer fai four weeks^ with 
leave to enter Into recpgntiances for the appellaois. 



Galbrafth if. Gclbrsilh.-.A petition for the appellant, 
praying to be allowed to sue In fomm pavperit^ was read, 
and ordered aa prayed for. 

February 19, 1829. 

Maodougal e. Purler. —Appeal presented, and respoodeoC 
ordered to answer in a fortnighe. 

Cmmphell v. Anderson.— Hearing adjonrned ti]i Wednes* 
day nett. 

Conaoeftfaa Bank «. Pollock. «. Ad kmrned tiU Wednesday 
oexti - 

Rutherfohta Rutberford.- Petition by appellant to re- 
ceive the appeal, read, add referred to the Appeal Commit- 



February 20, 1829* 
Spoog V, Spon^— To be heard on liond^y next. 

February 23, 1829. 

Blakeneyo. Baggoiu— Further heard, and adjourned till 
Monday nest. 

Spongfb Spongi and Graves v. Fisher.— Adjourned till 
Alonday next. 

Duffleld V DuOcid ; and Duffield v. IllrlcR.— To be consi- 
dered on Monday next at two o'clock, an<l the Judi;es then 
to attend to deUrer their opinions upon the questions of law 
put CO them. 

Bennet t^ M*LacUaa— Appointed to be beard on Friday 
next. * * ' 



The followlfig were referred to the Appeal Commlttef, 
vis..* 

Carmfchael t^. Wilson et § oonfro.— Pleadings delivered in. 

Campbell. V. Anderson.— Petition of the Appellant to re* 
mit the cause to be heard in respect of ru noviter, &c 

M'Keniiev. Gilchrist; and Scolt «. Kerr.~ Petitions of 
the respondent! to rtismiM the appeals. 

Auchterlony tf. Lynedocb.— Petition of the respondent to 
lodge bis ca^e. 

6raTes p, Pislier.— Petiiimi of appellant's agent to post« 
pone the hearing till after the Eaater recess.— 

Stewart t^ Fullarton— Petition of the trustees of the ap« 
pellant to revire the appeal ; read and ordered as prayed. 
,Sir A. Chichester p. M*lntire.— Set dowh for hearing. 



Campbell V. Anderson; and Commercial Bank v. 
ock, et 9 contro.- Adjoorned till Fridajr next. 



Pol- 



February 24, 1829. 

Carmicbael «. Wilson et e contra.— Petition of the ti 
Bpondent aa to omission in the printed ca^e; and Mar^is of 
Bute 9, Xir Coiiper.— Petition of the respondent to disntist 
|be a'ppeal.— Read and referred to the Appeal Commiitee. 

Campbell v. Anderson.— Adjourned to 6th March. 

Sp*Dee o. RoaSb— Appoints for Friday next. 



BnlNBURO§ > 

Printed, Pttbllsbed and Sold by M. ANDKRSON, 
Law- Printer; 
. Also aold by James Duncan, Bookseller, GUsgow ; J. 
Forman, Bookseller, StiHini;— C. Sidey and Son, Book- 
sellers, Perth— Thomas Miller, Bookseller, Dundee- 
Brown and Co., Book»ellers, Aberdeen— Wm. M* Carter, 
Bookseller, Ayr— H. Crawford, B«H>k8«ller, Kilmarnock 
John Johnston, Bookseller, i3umfrieii; John llankme 
Bookseller, Falkirk; and George MaitUndf Bookaetier, 

£lgin. 
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OOURf OF 8E88IOM. 

INNEIUHOUSE. 
BEFORE THE WHOLE COURT. 

Malxh4s 1829. 
Nck 197.—MAULV t. MavxjL 

' The report of this very importftnt case hfts 
^een delayed in conseauence of the Judges 
karing been equally dtrided in opinion respect-* 
ihg one branch of the case. Both branches hav- 
ing now been finally decided, we are enabled 
to give a report of the Whole decision. 

Tlie case was fiilly argued by Counsel in the 
months of June and July 1828 ; and the rery 
able opinion delirered by the Lord President 
gfiTes BO clear and accurate a view of all the im- 
portant circumstances, that any additional state* 
ment of facts seems to be unnecessary. 

Lord PrendenU — ^This was a case of antedllu- 
yian longevity. He had studied it with attention. 
It was an important case, not to the parties 
ilierely, (to whom everv case is important,^ but 
in point m law ; and, therefore, it requirea ma- 
tnre deliberation, eince the determination must 
regulate, or should regulate, all similar cases. 
It was important, as involving the principles of 
the law of prescription on tne one hand, and 
the application of mmority on the other. There- 
fbre, in delivering his opinion, he should not 
trust to delivering it verbally ; because, in doing 
so, Judges Were often apt to use ar^ments that 
likight be laid hold of by the parties, and have 
an effect imputed to them which it was never in- 
tended they should have. His Loidship had 
accordingly prepared full notes, which he liad 
read over and over again, and should merely 
read these as containing the opinion which he 
had formed. The following is the substance of 
that opinion n^ 

Lord.Panmure was forfeited in 1715, and his 
eatate was purchased by the York Building' 
CJompany, who granted tacks of narts of the 
estate or Panmure and Brechin. On 17th May 
1724, they granted a tack of Panmure House 
aAd grounds to the Conntess of Panmnre. This 
tack was assimed by the Countess on 15th June 
1724| to Mr Hurry Maule, and the heixs-male of 



hn body ; Whom fiiiling, his heirs and asstgnees 
WhomsoevQr. On 17th May 1724, the York 
Bnildingg' Company granted a lease to Mr H. 
Maole of the mansion-house of Brechin. On 
the 2d and 8d October 1730, the Countess of 
Panmore and Mr H. Maule assigned the tack 
of Panniure to William Maule, aiterwarcls Earl 
of Panmure. To this assignation he attempted 
to adjeet the fetters of an entail. The present 
mirioer is h^hr ttnder this investiture. On 6th 
June 1739, the tack of Brechin, in favour of Mr 
H. Maole, waa assigned by him to his son Wil- 
liiun, afterwards Earl of Panmure; and, on 8th 
June 1730, Mr H. Maule executed a new tack of 
Brechin, which he likewise attempted to fence 
With irritant and resolutive clauses. This assig-* 
nation contained a power to alter. Upon 20tK 
July 1730, the two assignations in fee-simple 
Were recorded. A title was made up in fee** 
simple, and thus continued till 1781. As th3 
first assignation contained a power to alter, and 
as tile deed of 1730 was never registered, the 
son might consider this a revocation of the for- 
mer rif^t. At the time of his succession, he 
took no step to mark the character in which he 
took the estate ; and on this title Earl William 
possessed till his death- in 1781. But it was ad- 
mitted, that one step of the tailzied deeds was 
delivered to his son, for behoof of himself and 
the other substitutes ; and this admission waa 
important in regard to the question of prescrtp- 
tion» 

In 1765, Earl William purchased the Brechin 
estates; and it was now finally fixed, by a decision 
of the House of Lords, that the pursuer's claim 
to the estate of Kellie was cut off, both by the 
positive and negative prescription ; but the claim 
resting on the tacks was open. The defender had 
said that the pursuer's claim was <iut off by pre- 
scription; and his Lordship thou^it that it 
was so most clearly. — \sty It was absurd to call 
the assi^ations referred to, taiUioj ; they were 
only assignations containing prohibitions against 
altering the order of succession, and never could 
be brought under the terms of the statute 1685^^- 
2dly, Earl William had two titles to these tacks» 
just as he had two titles to the estate of KeUie. 
And, therefore, the question came to be--Under 
witich of these titles did he possess ^ The pursuer 
had argued, that the deed 1724 was revdced by 
the deed 1730. But if, in fact, he poaa^taed un« 
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der the deed 1724, that was a good prima facie 
title of prescription. Almost every question of ^ 
prescription pre-supposes that the title is bad. 
Wken a man has two titles, upon wliich of them 
in dubio must he he held to have possessed, and 
upon which did he actually possess ? He must 
he prasumed to Imve preferred ascribing his pos- 
session to a fee'-simple title rather than to an 
entail. The cases ot Bogle and Gray, &c. were 
decided on this principle. But, where one title 
gives a luroader right than the other, the pos- 
session must be ascribed to the most benendal 
This was the principle of the decision of 



one. 



the case Mackerston. This is dear from what 
Kilkerran says ; and it has been undoubted law 
ever since. His liordship was not fond of nice 
criticism in the dissection of old cases, in oppo- 
sition to more recent judgments. Therefore Mrl 
William must be presumed to have possessed oa 
the assignation in 1724, Thje question then was 
— On what title did he actually possess ? His 
Lordship thought, that there was strong evi- 
/Icnce in favoiu- oif the deed 1724 beiog that un- 
der w^hich possession bad followed. It might 
b.e true, that he did not possess under this deed 
per expressum ; but the inference that he possessed 
under it seemed to follow from the way in which 
lie acted ; for, while he recorded the fee-simple 
title, he did not record the entailed ope* It wa^. 
strange to record a revoked deed. If the case 
liad been tried at the time, it would have been 
luore than doubtful that the Court would not 
liave found the deed revoked. — But, Sdly^ Be- 
sides his general service. Earl William expede 
n separate general service before the Sheriff of 
the county for the purpose of carrying the as- 
signation, lliis was stated, and the deed pro- 
duced in the action before the Sheriff of For- 
far. But had his possession been under the 
deed of 1730, it was just as easy to produce 
that deed as the other.— 4//i/y, In 1734, Harry 
Maule produced the deed 1724, as his title in a 
process of multiplepoinding, in which hi^ son 
(acting as his counsel) founded on it.-^<A/y, It 
was recognised in the action with Morgan. 
ITierefore, in point of fact, he ascribed his pos- 
isession to the assignation 1724. The pursuer 
argued, that the possession must be uneauivocaL 
Eslo that it were so, where could there be 
better evidence of the title to which he ascribed 
his possession, than the production of one title 
in preference to another? The acts alluded to, 
ivere the most appropriate means of shewing 
under what title he possessed. In what other 
way could the animus be more strongly 
shewn ? Suppose that the reverse had been 
the case, — when production of a title . wag 
called for, with what force would not this be 
founded on, to shew that the possession was 
f^ferable to the deed produced? — But, 6/A/y» 



A person might possess, and do some things on* 
der one title, which ,he joould pot do und6r 
another. The granting of tacks could oolv be 
done under the deed 1724. But there was uttle 
occasion to found on the positive prescriptioii ; 
for the case waji clear under the negative pre- 
scription. This was quite clear as to tacks. In 
a question, either with the landlord or a rival 
tenant, a tack, without possession for 40 years, 
is prescribed. His Lordship could not see an 
answer to the amunent arising from the pro- 
'duction of this title, 1724, by the son, in a pro- 
cess of multiplepoinding. This was dedded by 
a judgment of this Court in 1782, and affirmed 
in May 1826, expressly as to this bond. There 
seemed to be no principle applicable to this bond, 
which did not apply, a Jorlion^ to this tack. 
There was more than silence— there was counter 
possession. But. it was sud, there was a collu- 
sion between the brothers, and that Baron 
JVIaule was non vahns agere. As to collusion, it 
was quite absurd. No bona Jidet wa« necessary 
in a question of prescription. Complete silence 
was enough, from whatever motive it might hare 
arisen. As to his plea of non wUent agere^ it 
was untenable. By possession under the deed 
1724, and by grant of sub-tacks, which are pro- 
hibited by die deeid 1730, the title was de- 
clared. At any rate, he should thereby hastB 
forced Earl William to purge the irritancy, and 
so interrupt prescription. But the pursuer ha4 
pleaded minority, and founded upon the words 
of the act. This would have been all very weH, 
provided prescription had not previously run 
against the person, who i& plena jure to bring the 
action. Therefore prescription was complete 
against him. His Lordship held it to be mon- 
strous to say, that a man's heif of entail should, 
have a right which was not competent to the 
man himself. As to the pursuer being an heir 
of entail, that was nothing to the purpose — but 
he is not the heir. Even although he were, 
there is not one law for heirs of entail, and an- 
other law for heirs in fee-simple. If no documeni 
was taken, in the sense of tne act, to interrupt 
prescription, it signified not whether it runs 
against heirs of entails or others — (Cases of 
Small Keir v. Earl, of Kinnoul and Aiton.)— • 
Baron Maule was not a remote substitute ; he 
was the next substitute and major, and therefore 
prescription was fully run against him. Hie 
liOrdship thought tliat the pursuer's minority 
did not apply, and was of opinioii that the de- 
fence should be sustained. 

Lord Balgray considered the case'^to^be one 
of very great difficulty, and one which x^nired 
very minute attention, on account of the vari- 
ous points embraced under the action, before it 
was possible to come to a clear conclusion. His 
LoroBhip had paid every attention to aU the 
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different points of tbe cafie> and had formed a 
Tory clear opinion upon them. He had consi- 
dered it proper to put down in writing tills de* 
liberate opinion, and he would communicate it 
to the parties. The remarks he might throw 
out, he be^i^ it to he understood, were only 
illustrative of the views he entertained. 

In consequence of this statement, it would 
be improper to give even an abstract of the 
opinion delivered by his Lordship. At pre- 
sent it seemi enough to state, that his Lord- 
ahip was of opinion, that there were no 
grounds upon which the pleas rested, either on 
the positive or on the negative prescription, 
by wnich they could be supported* 

Lord Medwun stated, that he had the misfor- 
tune te differ from both of the opinions which 
bad been delivered. It was not necessarr to go 
over tJie detaila. The Question was-* Wnat was 
the title at the death ot Harry Maule ? As to 
Brechin, it was in fiivour of assignees. As to 
Panraure, it stood in virtue of an entailed as- 
signation. These entails did not convey the 
uwnecU to himself, but to a special set ot sub* 
sti^tes. They were mortis causa deeds. It 
was not until after his death that possession 
came to be held under the entails. Harry Maule 
never possessed under them. He recordea the fee- 
simple rights. After the death of the Countess, 
H. Maule produced these fee-simple tides as a 
title of possession ; but he did not found upon the 
entails. At his deatli, he possessed upon tlie 
fee-simple rights. Then the entallea rights 
came into operation, which are good until redu* 
ced. Earl William was bound to enter in virtue 
of the entail, and to have disregarded the fee* 
simple rights. In feudal rights, possession upon 
an mfeflment affords a prescriptive title. In the 
ease qf a lease, the right is completed by pos- 
session. By what criterion is the nature of this 
possession to be fixed ? The entailed rights must 
prevail, where there is nothing to give a prefe- 
rence of one over the other. He must do some* 
thing to call to the notice of the substitute heirs, 
that he is possessing under the fee-simple rights. 
There was a valenHa in the next substitute to 
force him to possess upon tliat right under which . 
such substitute would succeeds 

Art. X. of the answers shews the act of pos« 
session. His Lordship was inclined to hold, that 
the process in 1740 was such an exercise of 
the ri^t, as obliged the substitute heirs to con* 
sider William as entitled to prescribe, and to 
call upon these heirs to take steps for their 
security. Baron Maule lived till 1781; and 
his Lordship concurred with the Lord President 
in thinkipff, that prescription had run prior to 
1783; ana that, therefore, there can be node* 
ductioh of minority in this case. 

As to- Panmure, his Lordship entertabcd a 



different opinion : He thought there was no 
prescription here. The intimation of the lease 
to the landlord, if made by William, would 
have been sufficient to mark the character of 
the possession. Little stress can be laid on 
the general service; such a step being neither 
usual nor useful to take up a lease. It was 
no public adverse act to mark the commene&- 
ment of the prescriptive right. With regard 
to the proceedings in the Sheriff-Court of Forfar, 
in 174>9, if there had been 40 years* possession 
from that period, then the title would nave been 
complete. His Lord9hip thought, that the pur- 
suer was entitled to succeed as to the Panmure 
lease. 

Lord Craigie stated^ that he had prepared full 
notes of his opinion, which he would not take 
up the time of the Court by reading ; but that 
he would communicate them to the parties if 
they should ask for them. His Lordship stated 
generally, that he thought the rights of the pur- 
suer had not been done away with, either by 
the negative or positive prescriptions. 

Lord Justice-Clerk regretted that the Court 
weice called upon to review an argument that 
was formerly before the Judges of tlve Second 
Division. On looking to the pleadings, it ap« 
peared that it was decided, in 1817, by a naa- 
jority of the Court, that these leases were cut 
off both by the positive and negative prescrip*- 
tions. There was nothing new here, except tlie 
plea of minority. He saw no reason to in- 
duce him to alter his opinion, that the leases in 
question had been cut off both by the positive 
and negative prescription. Notwithstanding the 
opinion expressed by Lord Balgray, he had never 
seen an entail of a lease per se^ and had very 

great doubts how far, under the statute 1695, 
lere could be an effectual entail of a lease, 
unless more had been done than was done in 
this case. It would be necessary, that the land- 
lord should be a party to it ; but, without inti- 
mation to him, such an entail cannot be protect- 
ed by the act 1685. But, suppose that the thing 
ma^ be done. Is it not liable to the rules of pre* 
scription ? His Lordship thought it must be so. It 
has been so decided in regard to a lease of teinds» 
The (question then, is — Was there a title of pre- 
scripUon in William Earl of Panmure ? There were 
two titles, a fee-simple and a tailzied title. Has 
there been possession on the former, on which 
prescription runs against the entail i His Lord- 
ship had nothing to add to the argument on the 
case of Brechin. Though it was not necessary 
to have a general service to take up a lease, yet 
if there were no other purpose to which it could 
be applied, that must be presumed to be its in- 
tended object. The proceedings in 17^9|^ if fol- 
lowed by 40 years' possession, would have been 
a good prescriptive title. The service applied 



Digitized by 



Google 



lU 



«cof*risii junrsf. 



^.9. 



to the fee-simpTe tltlt. He nta \n posteMlonof 
both titles \ — the preftcHption Hfld undoubtedly 
Tuo. It was clearly iinpossible^ (hat the pursuer 
eould avail himself ef the pleii of minority. It 
Would be dangerous if dottbu wel'e thrown 6iit^ 
in this case. There Wds now no question Operh. 
His Lordship thbUirht thht the defender should 
be assoilzied tit Mo. 

Lord Cringletie agreed entirely tl^ith the Lbi^ 
Justice Clerk. 

Lord Corehonse — As to the ouestioh of mtno- 
Hty, thought that the pursuer's pie^ was bndL Thil 
bas been decided. But, upon th^ poitit of prO- 
acription, his Lordship had doubts. The (ram« 
ers of tlie statute 1617* had in contemplation 
nothing but feudal rights, whete this tkM^ kas 
aasine, and a writteri Instrument, not only at thii 
commencement, biit also in the transmissimtb Of 
the rirht. All limitation^ of the grant art^ i*^ 
newea in the person of tlie heirs. SSnoe thai 
ilt$t was passed, by practice^ weseription hai 
been applied to rights of a different naihre,^^ 
e. g. temds, patronages, ftc Btil the principles 
established in one set of cases did not apply to 
the other set of cases, especially the case of H 
double title. As to^ die principles apj^yin^ t6 
double titles in feudal rights, the^e ap^ly with 
great' difficulty to the ease of leases ; tins i^ th^ 
first time that the Coilri have been called updti 
to apply them. The decisioxis itk 17S2 and 
1817 are opposed to each others tktiA ther«^- 
fore the ooint is sdll open. The difficulty herd 
IB, that a lease was not intetided by th^ fraftier^ 
•f tlie act to be comprehended in it; It iH nec4*s- 
tai^ to consider what is the doctritte orpi^esierip^ 
tion in feUdAl rights. Otie cilse is, where a party 
is-iiif)^ on a tiue in fee-simple to heil^ Whatsd- 
erer : If h*s son enter^ he mifiy miike up tltlt«»i 
and found upoa kia oWn possesion to establish 
a preseripdye right. This is ohly a method cf 
i^pporting his mther's rights in opposition td 
any other claimant.^ But, if the object be to 
eutoff anotlier deed) he must ihake up a ileW 
title in his own person; It is the irant of toch 
a rigbt that pretettts him nltibing th& preiscrip- 
tioa. Look at the cases o# Mackerstoh^-H^ 
roilton — ^Ayttoarand- Gordon, where this distinc- 
tion is pointed out. There wi&Sj in hll of them^) 
an infeftment diffinreiit fXom; thus of th<^ miiku^ 
of the personal defed. The- poss^ssito coith^cta 
with a right different from that of' the ttdcer 
of thb entail. The cases of Wd^h Mlkxti^ 
and Lumsdaine of Blanertie, werO difib^etlt ; iii 
these, the prescription could not|be sustkioed, 
as the title yros attempted to be cohhedt^ i^ith 
tiia rijghti of the maker of the entalL If yon 
SubstiluteyiPii for Inw in this Cii^, And ctkU ft a 
dis^ition to the Countess^ who took sa^ihe arid 
disponed ii¥ ftieosimplfe, and suppose that Hafijr* 
biaUlQ makes an entail ii^itk her cohsbnt; abd 



that Wikiimi, his soil, entered wifhodt making ii|> 
a li^ title— ^he positive prescription could not 
ruh. B^t-w^hen we come bo leases, a dlfficiHty' 
ilrises; It miy b^ said, that possession fdUo^- 
ihg ubdn a lease is et[tial to art inftfibt^t. Btit 
Ibis (fid^'nOt solv^the qftesti6ii iil'hiH-Lor£EiMp's 
mind.^ There is no rehoVaHdn t>^ die title to the 
lease hV a tHitten instrutnent; The dbctHn^ of 
the pOsitiire pres<^ption cannot be adlttltted here 
for the want of a written title. Thfert; sticttatitl^ 
Tiiust contain thelimitations of thb ^fltit dlll^iit 
fihoni that of fh^ ftrmer posse^idth If pOdscs** 
MOn, in ^e aiae of h tease j shall be held' tb'gb the 
same length w4th both a title and ptisses^ion iii 
the case of a fen, thai is plaittly In Violatldti of 
the statute. ^llietefore, in leases, there Hlii^ be 
tone written title to atfbrd iirmihi httbiUs T(^ 
prescription. The lease of I'annlare is tO ther 
Uonnt^ her Heirs, ^by iitiplicatioti), and a^|f- 
ii^es expressly. This wiis conrcyed to Hatty 
Atante* TIicb. there- is the etitaited assigfitftloifi 
There cMinot be a right in WilHttfai Mauieto- 
faxt dowii this. entail, because he had nO separate 
title td it; Thei-efbf«, his Lordship doubted 
whether there is a double title. Sttpposihjf that 
the posse&ioft were comj^te, that is not a title 
to presctibe a^nst the etit«l. 
- A^ to the Tease of Brechin, ttie case is dif- 
ferelnt. There is a lease to Harrt Maule, hi» 
heirs and assignees. Hatry Maule assigns itf 
fi^slinj^Ie to his son. This is revoked, aiid aa 
totail is made. As to this assi£(iiation iii fee* 
sinipl^ to William, suppose he doe^ possess it, 
it is coiht^tent to run pi^escriptiofi upon It — 
After the years df presciibtion are iHm, it is not 
a good objection to say, uiat the deed hhs beeii 
i^vok^dk Hiere i^ no distinctioil in this^ irespect 
between leases And feudal rights. Wlien- it is 
oiidS l^ranted that a lease is a godd title of pre* 
stsription, you cannot look at atly deed reVOKihg 
that title. Tiicks of toinds, eren when flowing 
a non habehtt pblestatem^ are good titled of pre- 
scription. 

As to the n^;atire prescription, thei^ was^ 
clearly a bbhntiu ageH in the case of Brechin. 
But the ease of Pdnmure is diffi^rent. Pj*obabiy 
this view is not connect ; biit if it be erroneous, 
his Lordship arrived at the same conchisioil by a 
different medium. Thei^e is evidence of pl^esnitip- 
llon in the c^e cilse, and not iti the other. This 
Wt» hdd by L6fd Medwyn. The facts fehltive to 
the-poslieMiotv of the Paaimtre- lease have be^ir 
adverted to. Harry Maule could produce no 
title but that in fee-sim|»le, utider which he pos- 
sessed. The proceedings in the action 1740 
lUust be \bX& obt of view^-4o m^ the general 
aerVioOj foi» it WHS quite iiiepU The leases are 
not uugntloned- ih the serrice. It* is not a ser- 
vice as heir of line merely, but adto tM heir of 
ff^iiAmi 9SbA otiief diarikteri; Ae to Pkik* 
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Ji^TBy the fl^nrice wm f oq4 Am* nothing. The 
ikaly thing Uke ayi appearjuioe of title, is the 
.gfninting of the leases. Put that U no^ ^yidence 
ai possession on a fee-simple title. An irritanoy 
Cfiupot be declared before expiry of %h» lea^e. 
^Iie act of contravention eoula not he held as a 
{repudiation of the entail altogether. If a 4e- 
^i^arfitor of irritai^;^ had been Vovght, it CQidd 
Jiat have boon Insisted in. Then there is no 
40ther act till 1749. As to Brechin, there is 
^vidpnpe of a contrarv possession. In 1740, 
William Maide founded on the fe^-simple title 
i|i a process; and from that time downwards* 
there is a series of acts indicating an intentiop 
to possess on the feersimple title, distinct hom 
the tifle of his father. His Lordship tboi^ht, 
Jtl^l prescription had run in the one ca^, and 
^t in the other. 

Lfird AUoway^^^The ^fficdty here %A809 from 
jAie difference between the title of a lease, and 
4)m» title of laad. In the case of Welsh MarweQ, 
the negative prescription only was maintained. 
In th^ case of {jumsdaine, the plea of positive 
prescriptipii was naaiutained in the most extra? 
jOfd^iy circuiii8ta|ipe9« Nisither of these caa^ 
;)ia8 a|iy ponnectu»n with the present one. The 
.positive prescription could not apply in these 
cases. Put a strange distinction had been taken 
between the tyro leaden. H\a \fori^^ iconld not 
^^9fiOTe|r a^ 4if <^oaoe. 

f46rd Glenlee stated, tha| iie thought the plea 
. wf» i^rf» fiMfpurabie in thf9 Panmnre oase than 
jin ^e other. His Lordship thought, that there 
^ni8 no pavt of Mr M«ole'^ prooeedi|ig& lhat did 
pot dipw a ^etern^iiM^ioa tp lustre nothing to 
do with these leas^. As to me service^ U)fii 
propeeding W9^ oot necessary. But his intentiaa 
^as jttdioifilly stated as applifcable to the leate. 
On die pelpl of minprity, his Lqprds^ip agreed 
ivith this opinions already given. 

Lord Mack&nKie,f-^R^9pee$lng ihe plea of mt- 
jl^rity, bif Lordship held it tp have been deeid? 
ed. On the other points his Lordship agreed 
frith Lqcd Corebovse and Lord Medwyn. In the 
ease of a lease, a son is ^tbe heir vested with the 
yight ; in Jtbe G9se of land, be is merely the heir 
apparent. Thy^re U here an indicaUoa of inten« 
|ion as to jtbe ppsses^ion o^cpssary to establish 
prescription^. His Lordship laid out of view 
irhat was dope befqre tbo death of Harry 5faule ; 
and also all itbat had takpil place subsequent to 
the years of prei^l^riptiofi. Then there waft no. 
thing but the granting oF short leases, in which 
this next beir ^concur?, ^» it ip a eoDtrayiention 
of the entail. Then, as to the proof of posA 
session^ it was no^t his intention to take away 
a doniioant right. His Lordship did not admit, 
t^hal possession upon a fee-simple title as against 
an entail is to be presumed. In the case of 
]|f$f^eNfaBy the ppfoioos of the Court seem to 



PKQlude, rather jthap to afloplthfit option, fn 
Ihc^t .e^e, the fae| of posspssien is tl^ groiind of 
^gument alir^y^ |ak^n. Tlie same l^ing m|y 
he ^aid of'the pa^ps of ^mitb apd gpgle. Tb^rp* 
fiH-p, ip all thp casp9 of §se§priptipa qn a doubje 
titip, there inu3|: bp prppr tb^t ((le possessii^ii 
followed iipoQ thp tytlimitpd jitifs pg»i§fftrtbe ep« 

L,ord Netntfm ppamvqrpd ifith Lord Cor^hou^p. 
In the case pf Panmiurei Iherp was no separa^ 
title, bpt merply p possps^ion. Without somp- 
Ihing else than ^sspssIoQi therp could foe no 
prescriptive ti^A* His Lordship had some li^ 
tie dophti whethar the judicial proceedings found- 
pd on in thp pasa of Brpchln constituted such a 
public act pa ip ppt the heirs of entail, uj^on their 
gpard. li WW we^fsly .in a j^veqe8§ wmch thpy 
4rere aeil ^mt U^ know q£. His Locdship cop- 
ourred with Ihe aest of the Cpurt as to the plpa 
of minoril^* it was founded op a critical ii|- 
terpretatipp pf the ,act 1617. This was con- 
i^ed in ihp amunent to the pursuer of the ac- 
tion* If i$ hm any weight at all, it must bp 
good geppFaUy* 

Lord PUmmy inunpetlodf iSist, in conseaaenpa 
of the diCsreoee of opipionp entertained by the 
Court psp^^ipg Panmure, he had been called 
upon to ^^e aa opinion, without having the be- 
nefit of homing the AiU argument ffi^ both 
branchee pf the cause^ — ^From the titles, as exr 
plained ip Lord Medwyn's opinion, it appeared 
ihat Hanry Maple's only title was a fee-simply 
one : As to Brephiu, it stood upon an assignpr 
>ion l^ As Commss pf Panmure; and as t^ 
PaiiiiHura, lh^l^ vas a |eaftp in his own person. 
JProm llfHia n^, 4fap ppssessioa oi Brechip 
was rf^rabie to a title ip fee-9imple. One ef- 
fect of this was, that .the acts of possession dur- 
ing the interysl between these periods were not 
Important in one point of vieWi-'^'As it was only 
after the latter date, when there were two eo^ 
pxislipg titles, tM there was pny room to in- 
qnire (» which of thpse titles, or frhether to 
b^h of ihpm, the po^spssion shodd be ascribed. 
Bat ^e fool of the fee-sii^ple title to Panmure 
baring been b;opt ppla9 the sole title, and com- 

fieted, were inaportant facts for the defenders. 
t was thns kept alive. After H. Maule*9 deatb^ 
it formed a complete title of succession to kis 
heir ; A service was not neoess^ in such a 
case. If thp entails of the ^ease 1730 had 
never been execii^, £Jarl Panmure would have 
succeeded* on his frther's dpath, upon the samp 
title which conferred right of anccession on thp 
heir of every tenant who dies. One set of titlep 
did net destroy or ^ee% the othpr* It only be* 
Game piscessary to dptarmine qn which of the 
tkles possession followed; — ^whether one title, 
followed by possesMoa, had been established by 
the positive jf^resoriptien; while the ol^e/ tit]f 
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had been destroyed by the ncmtive prescrip- 
tion. In 1730, the estates of ICellie, &c were 
conveyed by an entail. If the leases had been 
entailed in similar terms on himself or his heir^ 
it would have been sud, that he extinraished 
the fee-simple title, and that the entaU then be- 
came the sole title of possession. This would 
have been the natural course, if it had been in- 
- tended that the entail was to form the sole title : 
' But as if for the purpose of shewmg that this 
was not the intention, and rather to keep up 
the fee-simple title, H. Matde preserved it as 
his= sole title. At the same time, in order to 
provide for his son and his heir by a separate 
title,- to which they might harp recourse, he 
joined with the Countess in executing the deed 
1730, not in favour of himself, but to Williatn 
Maule, &c., reserving his own and the Countess's 
liferent. The lease of Brechin was settled in 
the same terms. Tlius, by different deeds, of 
different dates, H. Maule, while he provided an 
entail for his heirs,' kept up the fee-simple right, 
which was his own title, and also a title for his 
son alonff with the entail. These remarks ^- 
ply equally to both branches of the case.— ^ffis 
Lord8hip concurred with those of the judges 
who were of opinion that the fee-simple title 
was confirmed by the positive prescription, and 
that the entail was cut off by tne negative pre- 
scription prior to the proceedings in 1781. His 
Lordship was also of opinion, tnat the years of 
the pursuer's minority could not be deducted ; 
and that there were no grounds for disting^ish- 
Tng between the cases of Panmure and Brechin, 
3n regard to the matter of prescription ; that, 
in applying the doctrine of prescription to the 
leases, the rules which apply to feudal rights could 
not be adopted. - By the decision, Lumsden v, 
Welsh Maxwell, it was decided, that it was im- 
possible to connect the possession of an heir in 
apparency with the ancestor's right. Although 
there Was possession in the latter of these cases, 
there was no double title. The ease of leases 
was different. Though H. Maule, after the as- 
signation by the Countess, executed an entail, 
that was a latent 'deed, and he completed the 
fee-simple title by intimation to the landlord. 
The entail was not used as a title of possession. 
Tlie son connected himself with the fee-simple 
title by service, while he neglected the entail 
altogether. Tlie title of Ean Panmure by as- 
signation from his father, was not more effectual 
as a title of prescription than the title to the 
lease of Panmure in favour of H. Maule and his 
heirs. But it was said, that Earl Panmure 
might have got a new lease : That, however, 
could not have created a better ri^ht than be- 
longed to him by the original assignation. It 
was not nece^ary to renounce the former lease. 
A new gr^nt from the landlord would furnish 



an argument in law after a 40 gears' possession ; 
but it would not, in the meantime, create amor» 
secure title than the former assignation. His 
Lordship had no doubt, that it was the intenr- 
tion of the parties, in framing the titles, to placer 
Panmure on the same footing with the lease 
of Brechin ; and that this was effected by the 
proceedings and steps resorted to. As to Pan- 
mure, there was an assignation in fi&vour of 
Harry Maule and his heirs ; and it was thouglu 
unnecessary to grant a fee-simple assignation to 
his heirs. With regard to the possession on 
die Panmure lease, his Lordship referred to th» 
opinions of the Lord President and Lord Al- 
loway, in which he concurred. The general 
service was expede for the purpose of taking 
up the fee-simple right to the lease ; it shewed 
the intention of the party, and amounted to an 
important act of possession. It is of no mo- 
ment whether the service was necessary or noC» 
The chief point is : Whether there is evidence 
of an intention to possess on the fee-simple 
right ? — ^It is admitted, that if the acts of noe* 
session on the fee-simple title in 1749 had beeit 
followed bv 40 years' possession, that would 
have afforded a prescriptive right. But this 
proceeding in 1749, being the o^y instance of 
possession from 1734>.the possession n^ust be 
counted from October 1734. No doubt, if de- 
cisive acts had taken place during that interval 
upon the entail, then 1749 must be considered 
as the terminus a quo possession should be 
counted. But it is impossible to hold, without 
evidence, or rather against evidence, that the 
Earl of Panmure possessed, for that inter val, 
upon the taillied title, and - then began to pos- 
sess upon the fee-simple title. This is the view 
also which has been taken by the suWqnent 
heirs, which is important in regard to the ques- 
tion of valens agere* He had a double title, 
but he produced and founded on the fee-simple 
title. He had also a latent right ; but he never 
founded on it. The prescription of laif , there- 
fore, concurs with the fact, that the possession 
ought to be ascribed to the unlimited title. The 
statute 1617 has been applied to tacks — ^it is not 
denied, that alease, or tne assignation of a lease^ 
is a good title of prescription. The present 
case is just an instance of a double title follow- 
ed hj 40 years' possession. The fee-simple 
ri^ht is connrmed oy the positive, and the li- 
mited right is cut off by the negative prescrip- 
tion. 

Lord Meadotvbank concurred with Lord Pit- 
milly in regretting that he was obliged to take 
up the ease, without having had the same op- 
portunity with the rest of the Court. His Lord- 
ship had gone over the papers frequently, and 
was not ashamed to say had more than once va- 
ried hia opinion. After full consideration, there 
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Was only one opinion in which his Lordship 
could concur, and that was the opinion of Lord 
Corehouse. His Lordship had therefore made 
out his notes agreeably to that opinion. 
. Lard Fullerton stated, that the only point for 
his consideftttion, n^as that spoken to oy conn- 
ael, via. The lease' of Panmur^. His Lordship 
eoncurred in opinion with Lord Corehouse. 
The lease of Panmure, which was assigned, 
formed a good title in diat class of cases ; and 
if followed by 40 years' possession, protected 
|he right of tne lessee agamst all claims of the 
landlord or oilers. But the question remains, — 
how far such rights are affected by the operaF- 
tion of a double title, whereby the fettered title 
is cut down, and the unfettered one set up ? 

Tliis effect of prescription was received with 
eonsiderable difficulty in the case of land rights : 
It was an artificial extension of a rule intended 
for a different purpose. But it has long been 
fixed, that in the case of a double titlei prescrip- 
tion may cut down one title and pliice the other 
beyond the reach of challenge. Prescription 
Implies the possibility of an intem;ption, — ndt 
that there must be personal opportunity. Bat, 
in order to admit the competency of such a plea, 
there must be such an adversity pf title, that 
one may be pleaded against the other. In or- 
dinary cases of prescHption, there is no diffi- 
culty : There are two remedies, — assailing the 
4sompeting titl^, and assailing the conlpeting 
possession. But, in the case of a double title, 
there is no means of assailing the possession. 
In such a case, there must be an adversity of ti- 
tle. The party must have the means of chal- 
lenging and setting aside the fee-simple title. 
This is the only way; for there can be no action 
to compel the party to possess upon one title 
rather than the other. But, if tne titles are 

Suite different, the legal course woidd be, to re- 
uce and set aside the unfettered title. Accord- 
ingly, looking at the decisions, this anticipation 
is confirmed, because effect has been given to 
such a distinction. In all these cases, the fee- 
simple title was positively adverse to the entail. 
It was a title niuch the heirs of entail might 
iiave challenged. His Lordship cited the coses 
of Mackerston, &c It was aL»o satisfactory, to 
find, that effect had been given to this distinc- 
tion in another class of cases : Referring to the 
cases of Welsh ^laxwell and Lumsden. In 
these cases, there was a fee-simple right in the 
person of the entailer ; — then there was an en- 
tail ; — ^then there was a possession by the heirs 
of entaH ; — and, after the years of prescription 
luid run, an attempt was made to hold, that the 
fee-simple right, and the title of apparency, 
might be founded on to complete a prescriptive 
fight against the entail. The fee-simple title 
formed a goo<f title of prescription ; but it was 



found, that the fee-simple title, in apparency, was 
not sufficient for prescription. The decisions 
therefore, could only rest on the principle, that 
though there was a good title in the person of 
the possessors, it was not good against the en-^ 
tail, because it could not be attackecl, not being 
adverse to 'the entail. This distinction was fu^-^ 
tHer confirmed by other cases not referred to, 
either by the parties or the Court ; his Lordship 
aUuded to the cases of the Duke of Hamilton 
V. Mrs Westenra, in 1824 and 1827. The ge-* 
neral nature of these cases was, that prescript 
tion was pleaded on the right of apparency, and 
sustained. This shews, that in the cases of 
Welsh Maxwell, and Lumsden of Blaneme^ 
the possession was in apparency only. Biit the 
origmal fee-simple title in the Duke of Haraii-* 
ton was adverse to the entail. Therefore, when 
the fee-simple title was completed, there existed 
a power and means of challenging the entail ; 
therefore, these cases were not hostile to his 
Lordship's view of the ease— ^hey rather strength-* 
ened the principle. 

The application of these remarks to Panmnrd 
was obvious. The Countess assigned the lease 
in fee-simple in 1724>. H. Manle executed aii 
entailed assignation to W. Maule, afterwards 
Elarl of Panmure. On the death of fl. Maule, 
the E&rl of Panmure had two titles of posses^ 
sion ; and prescription applied in the same terms 
as in the cases of Welsh Maxwell and Lums- 
den. Both titles were sufficient to support the 
right, if followed with possession. But there is 
no condition similar to that upon which alono, 
in land rights, prescription is held to be in fa- 
vour of the unfettered right. This difficulty is 
not removed by assuming, that in the case of a 
lease which does not admit of being renewed iik 
the person of the heir by infeftment, the case 
must be treated as if it were not a possession by 
apparency, but eqnal to an infeftment. That is 
not a fair inference from the difference between 
the two rights : That would be to reverse the 
legitimate order of , reasoning. In case of a 
double title in land rights, if the son completed a 
a feudal title in fee-simple, it would be good 
against an entail. But that arises from this, 
that the fee-simple right so completed becomes 
adverse to the entail itself, and which is there- 
fore reducible. The adversity of title arises, 
not from being a continuance of the father's 
right by a feudal renewal contrary to the provi- 
sions of the entail. There is no connection with 
tlie fathei'*s right by a renewal contrary to the en- 
tail; therefore, in land rights, feudal renewal is a 
good title of prescription. In regard to leases. 
It would be (contrary to reason to assimilate the 
case of a tenant possessing without a renewal, 
to the case of a proprietor possessing under um 
express renewal of tlie investiture. The adver- 
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flity ef title in land rights cannot exist in the 
caae of a laam. It is impossible to treat a dou« 
He title in leases in the same way with a donbla 
title in Lwd rights. But the peculiarity is, that 
prescription cannot apply, unless the fee-isimpU 
title does form the title of prescription, beoaosA 
it ifl notadrerse to the riirht of the hakv di en* 
taiL 

8uch being his Lordship's opinion as io the 
title, he wovJd say little as to the possession* 
It was difficult to suppose any course of posses, 
flion so exchisiirely applicable to the fee^eimple 
right as to snpport it. But it is not pretended 
that there is such a course of possession ; afl 
|hat is founded on are merely insulated acts, 
fdiewing that the party chose to refer his possea- 
fdon to oue title rather than the other. (Inch 
an inquiry, his Lordship thought, would not h^ 
relevant. It was doubtful whether any doou* 
ment left by the Earl of Panmure could be ad- 
duced to indicate the intention : All that could 
he said was, that he chose to found upon the 
fee-simple right rather than the other. If the 
question of animus were to be treated as a jury 
question, it would hare been difficult in the 
ca^es of Maxwell and Lumsden, to shew that 
the party meant (o found on the fee-simple right. 
But his Lordship was not aware of any arer^ 
ment in thb case that could hare been releyant 
to infer animus. 

His Lordship said nothing as to the ease of 
Brechin. As to the plea of minority, he agreed 
with the other Judges,*-aB to Pimmare, he (son- 
purred with Lord Corehouse. 

The final judgment of the Court was,, isus- 
tain the defences as to Brechin ; and repel the 
defences as to Panmure, 

Couniel for the Pursuer.— Solicitor.Genernl, Jeffrey, 
Foisyth, and P. Robert<oii ; Daniel Fisher, S.aC. 
Agent. For the D«;fender»— Dean of Faculty, Keajr, 
J. A. Miirmy, and Jameson. Fotbringhain sod Liod- 
faj, W.S., Agenta.— Mr Hamilton, Clerk. 



FIRST mVl&lO^^March S, 1889. 

No. 168— OsovoE Pentland o. Jambb 8corr. 
Lease^-^Minority^f^^lji August 1825, the Com- 
missioners appointed by the Honourable A. O* 
Murriiy (then abroad), proprietor of the estate 
of Pitheavles, presented a petition for sequestra* 
tion to the Sheriff of Perthshire against George 
Pentland, for arrears of rent from 1823 down- 
wards, alleged to be due by him as tenant in the 
lands of Unthank and Greenyards, part of the 
said estate. Pentland gave in defences, alleging, 
fpter aliay I. That these lands (which he had 
proTioiisly held on a common lease on his own 
account), were, from and after the vear I822| 
}ield bv him by virtue of ^wo building leases, 
|;niatea of that date, by the proprietor Mr 



Murray (a minor), with consent of his father 
$n his administrator; the Ist, Of the lands ef 
Umliaiifc, in fiivoor of the defender's son ; and 
the ed. Of Greenyards, at a reduced rent, in 
fevour of the defender: That he eoidd not 
therefore be liable for the rents of lands which 
he had held only for his son's behoof and as his 
administrator. Neither of theae hnfldinr leasee 
were si^MMirihed by the kndlord: nor was me first, 
althpu(^h drawn out in the form of a eontrael 
hetween the landlord and tenant, snbserihed by 
the latter. One of these leases, however, was 
Mgned by the proprietor's lather, and the other 
had the proprietor's subserijption on the baidt 
«fit. Aner a proof on both sides, the' fihenffy 
in July 1886, 

** Ha?inf eonaidered the pmofand wbolt proeesii, finds 
nothing pro?tn tsndinff to >hew sny alt^ntion in the oc- 
cnpttion of Gmnyaidi snd Unth«nl(, sfttr WhitPondsy 
1821^ from what pnTiouslj took plac*, from vbicb it 
can be inferred, that, at the Mid term, a change of posses* 
■ion waa adopted, and the building leases tnen entered 
npon ; but that, on the contnuy, the same mode of pos- 
seasioa eontinned after that term, as was enjoyed by the 
defender previous tbeietOi when he ncenpied the binds of 
OreePTards at ajent of LOO^ and the binds»of UnthautE 
St a rent of LdO : Refuses, in these circumstances, to 
sustain rhe building leases founded on by the defender, 
which are ineoinplete, and do not appear to have beeli 
aeted upon, Decerns for the rents clHimed in the petK 
tion, and giants waivam to the pnrsuer to sell, by pubiie 
roup, as many of thf defender's se^utsf rated cffecu aa witt 
pay the veuts of crop ISS^" ^ 

The defender harin^ brought an advocation 
of this and olher relative judgments, the Lor4 
Ordinary* in an interioeutor (9d DoBea»ber 
1828), repelled (he reasons of advoeation o& 
nearly the same grounds as the Sheriff had dcy 
cidcd on aboYe» with, howeyer^ an additional 
finding: — 

* That none of the documents (bunded on by the ad^ 
▼ocator ^whether taken individually or coljeciively) are> 
even if ths same had been followed by msession, sufii* 
cient to eoontitute a lease, binding ana efieciuML upon 
the Hun. A. Murray, who was, at tne date thereof, under 
the age of majority, but above the years of popillaiity,* 
&c • 

Upon a reclaiming note the Court unanimooa- 
ly adhered, and found expenses due. 

Lord Ordinary, Meadowbaiik.«-^cl; Buchanan. — AU 
Walker. J. J. Eraser, Advocator*!* Agent. Walker, 
Ri<Aiardaon & Melville, Bespondent's Agent.— Sir W. 
Qcott, Clerk. 



No. 1601— ionir Orindlay, Sutpender^ Ot 6n«BBa» 
Sanders, Charger, 

Extract* — CAa'£fr^«— This was a suspension of 
a charge on a decreet, obtained on the 2 Ist 
March 1828, in the Sheriff Court of Stirlingshire. 
The suspender alleged :-n-l j^. That the chargp 
was irregular, in respect it proceeded on ao ex- 
tract obtained before any extract could compe- 
tegtlybe gra|ited,-^haTin|^ been tak^n ou( withifi 
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■ix day s'after the decree was pronounced, or, at all 
events, Wore the fifteen dayii allowed to a loging 
mrtj hy the Judicature Act, '^d the act of fie- 
Sennit tor the l^eriff Court, to intimate a bill of 
adToeation,had expired; and, 2dy That th6 decree 
lianiig been extracted befbre the expenses wen 
laxed and modified, the suspender y/nm derived 
pf his right of i^peal to the Cininit Court, by 
reason of that provision in the act of Sederunt 
for Mrakting the Sheriff Oenrts, eap. 90, sdct. 
50, which declares, that 

* * In civil caates, sppeali to the next Cilvult Coart up 
competent otily after ■ final judgment haa been pronoun- 
esd^ aadtha matter afexperaet hat been dup<ned o^** 

That he had thus been forced, in a trifling 
cause, into an expensive process of review in the 
Supreme Court ; and that the extract and charge 
were therefore incompetent and irregularw— It 
was answered for the charger: 1^, That, by the 
act of Sederunt, a party is entitled to extract li\$ 
decree upon the merits after the expiry^ pf m 
free days : That six days had elapsed in this 
case : That it is competent to (he losing party 
to advocate immediately after decree is pronoun- 
i^ed; and six days are allowed him to form hi9 
lletenniuition : Th;»t fifteen days are onljr al- 
lowed when the party has intimated, in writing, 
to the Clerk of Court, his intention to advocate, 
imd lodged a bond of caution for the expenses in 
file Inrerior Court : That, in this case, it was 
i^mpetent to e^ract, a$ uo intimation had beeu 
given. 2dlt/, That, by the act of Sederunt, 
. ^ Decreet may be eitracted after ibe expiry of six free 
daft from the day when the'Qna) interlocutor is pronounced 
bn tbe merits, (forty-eight hours having also expired after 
\he modification of expenses in litigated case*,) except in 
tboae oasee where extraets shall be superseded by the She- 
rift or MHhere he shall find it expedient to allow extract ini- 
piediately, or within a shorter time thfm yrithio six fret 
*iys.- 

That if modification of the expoises is «>plied 
for, forty-eight hours are allowed to the losiqg 
party subsequent to modification, before ej^r 
tract can be taken out: That this does not at all 
interfere with the ri^ht of a ppurty to extract hif 
decree upon the merUs the moment the six free 
^ys expire : That upon eny other coustruction* 
fk Pfuty could never extract his decree upon th^ 
merits at all, unless he chooses to insist for f 
modification of his expense ; or, if he gets a de* 
jcree, at the end of the Session, he couhl not ex* 
Iract, however material for his interest to do so, 
until he should get the exp^ises modified next 
Session. But even if the suspender were de* 
pived of the rig^t of appeal, tnat could be no 
reason why the charger snould be disabled from 
extracting his decree after the expiry of the timf 
limited by the act of Sederunt. — On Sd Febru- 
jury 1829, the Lord Ordinary pronounced tbis 
interlocutor >«- 

^ Finds, that ia terns of the first leciioa, csp. 18^ el 



tbe act of'SedsniDt'relative to tbe forms of processiu 
9henir Gmath U vis trnftH^mt hf ihoiMK^ to.ep 
traet tha hearts ^chfMVfd oi) filW th^ uim pf m 
4yf9 froflB tbe da^ pf pronojincine final iudgmenf| 
wioiout being under the necessity of having tne expen* 
aes ^und due by tbe Sheriff ipodified ; therefote repelf 
that ejection | and in resbect it is averred by the aust 
peoder, and denied by tbe chargsr, that tint axtnsct pf tbf 
decree ehan^d on vriK U(keq out beCore th^ lapse of the 
Hidsif days after pronouncing fini^ judgmenf: Finds, 
that as no complaint was preferred against the Ctedc of 
the Inferior Court, and no redaction of tbe derree insli- 
toted, theallegition eannot be entertained in this auspmi* 
sion ; and in respect tbe aospender gifsa noticd of bis io^ 

eDtimi nf bringing this jiidgiqneqt i|ni|er rfiview of tha 
ords of the Inner-iiouse : rinds the cbaig^r enlitled tp 
the eypef)ie of this preliroiiiary discussion ; appoints an 
sccount thereof to be Riven in ; and vrhen Ipdged, remits 
to the auditor to tax and €0 report" 

The suspender having reclaimed against iM$ 
interlocutor, it was further maintained for the 
charger, that the first q{gection as to the compo* 
tency of the charge, upon an extract obtained 
within the six da^s after decree, was not plei^* 
able in a suspension, and could only be compe* 
tent in a reduction, or in a petition and compliunt 
9g^nst the Clerk of Court. 

Lord Gilliet con^dered the second objection 
a fiital one. He believed there were no instances 
where an appeal to the Circuit Court had be^n 
sustained, without « previous modification of tha 
expenses. It was incumbent upon tbe intend- 
ing charger, either to have his expanses modi* 
fi<^, or to Ipdge a n)ini|te in procesis, intimating 
his rfssolution u> pass firoiu them. To allow on 
opposite practice would go ^ to abolish apr 
peals to the Circuit Court altogether. The firsf 
objection was in a different situatioui 9 difiSculty 
occurred Ihere firon^ d»tep not being adhibited to 
extracts. He thought an act of sederunt should 
be pm^d rogubtiiBg that matter. 

The Court, ofter some delibi^ation; recdOied 
|ibe ipterlocu^r reclaimed again^ ^d remitteq 
^ the Lord Ordinary U^ revive evidence touch- 
ipg the 90e|[ed irre^^ularity of the extra^^t ; and 
fdso to hear partly? farther on t^ other pointf 
of the Qsae, «ad reserved the question of ex-* 
penses. 

Liord Ordlnarv; Maadowbank. Ja* Sk^ne, Hussel1.-«- 
JlL Jameson. John CuUen, W.6., Suspendei^s Agaaff. 
Q. J. Ore, W.a, fUMpondsnifs AgMM. Sir Walbtf 
a»tt,ClBrV. 

NOi 19a--J. n. Lothian, w.^6. r. M^ Topo amo 

HUSBANU.' 

Procet*,r^^i/Lt Hunter of yTellfield, as trnistee 
for Mrs Todd under her Other's settlemenf , an4 
agent for her in the country, employed Mr Lo- 
thian, W.S., to conduct a process, nominally at 
her instance, againtt h§r nusbfmd, for the cus- 
tody of their mutmd children, wbidi» was unsup- 
oesnuL At the termiuation of the suit, Mr Lo'' 
thian brouglit an action ^ the expenses incurred 
in it %au:ial Mrs Todd und her Ituaband. 
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In defeiu^r it was maintained 7 That an agent, 
who transact'9 law business oit the employment 
of a wifb vestita virOf — the wife bein^ possessed 
of a separate estate, and the business itself being 
nnnecessary, and not in rem versiim o£ the hus- 
band, — ^is not entitled to sue the husband for 
payment of the expenses thereby incurred. 

The Lord Ordinary decerned against the de- 
fender, Mrs Todd, but assoilzied Mr Todd, in 
respect that it was not averred that the^e were 
reasonable grounds for the proceedings conduct- 
ed by the pursuer, at Mrs Todd*s instance, 
against her husband, the other defender. 

Mrs Todd presented a reclaiming note ; upon 
advising whicn, it was objected, on the part of 
the respondent, that the note was incompetent, 
In respect it had not been intimated to him until 
two days after it was boxed, contrary to the act 
of sederunt, which reqfBres the intimation and 
boxing to be at the ^am^ time. This objection 
being repelled. Lord Gillies observed that the 
record had been improperly closed, without a de- 
fence or relative plea in law being lodged for the 
d^ender, Mrs Todd,— the defence above-stated 
being only applicable to the husband. 

The Court accordingly recalled the Lord Or- 
dinary's interlocutor, and remitted to his Lord- 
ship to open up the record, and thereafter to 
proceed nirther in the cause, reserving the 
question of expenses. 

Lord OrdinBry, Meadowbtnk. jfct, Lothian.i— ^//. 
M'Neill. A. Jonniton, W.S., Complainet'ii Agent J. 
H. Lothian, W.S., Respondent'ii Agetit Mr Hamilton, 
Clerk. 

Ro. 191.— Gebbit ScHOTTBicAKs &SoNSr. Stefhek anu 
Sons. 
RemU to Jury Court. — This was an action at 
the instance of Crerrit Schuurmans and Sons, 
Dutch merchants, for the nrice of a cargo of 
timber. The defenders (Aoerdeen merclmnts) 
resisted payment, upon the grounds, inter alia, 
that the cargo, when deliverea to liiem in Aber- 
deen, fell short of the ouantity diey had contract- 
ed for, which they had ascertained by measure- 
ment with the string, — ^which, they alleged, was 
the mode of measurement in tlie port of delivery. 
The pursuers objected to the string measure- 
ment, and contended for the measure by calli- 
per, which they averred was generally the mode 
adopted in Great Britain, and in Holland. The 
Loni Ordinary, 1st July 1828, pronounced an 
interlocutor, in which he found, inter alia, 

** That the measure settled and agreed apon between 
the jturties was the cubic foot En^uh measure, as contra- 
distinguished from the measure of France, or anv other 
couDtTfs and that the agreement did not conrem plate the 
measure to be taken by the calliper; and with these and 
other relatifo findings, remitted the cause to the Jury 
Couru** 

The pursuers reclaimed agamst this interlocu- 



tor, in respect that it did not leot^ the case' 
open for the Jury, but decided the mo^t impor- 
tant points in it. The Court concurred, and a4>- 
eordingly recalled t^e Lord Ordinary's interlo- 
cutor ; — ^m respect the points there disposed of 
seem fit to go to the consideration of a jury, 
ai^d remittal the whole cause to the Jury 
Court. 

Lord Ordinary, Mcadowbank.V'.A:^. J. S. More.— ^ 
Skene. A. Doudas, W.S. .Pursuers* Agent; Jaimfk 
Knox, S.S.C. Defenders' Agent. — Sir R. Duodas, 
ClerK. 



March 5, 18M^ 

No. 192, — C^AaLES HoMTBit, Esq* v. Loan KmifAmo'ir 

Tbustebs. 

Pcu/ntent presumed from Consecutive Disckar- 
ges.'^ln 1802, Mr Hunter entered into a^ lease 
with' Greorge' Lord Kiimaird, for 19 years, of the 
farm of Droti, at a rent of £315 for t)ie first 
three years, and of £325 for the remaining l(f 
years. For providing sufficient indosures for 
the farm the tenant was to be aOowed 
a deduction of £200 from his rent, for which 
he was to pay the landlord 7^ per cent, per an- 
num. For the three first years the tenant paid 
the stipulated rent (£315) ; but for the remain- 
ing years of the lease, down to 1819, he neither 
paid the additional rent of £10, nor the per 
centage on the sum deducted from his rent fov 
expenditure in indosures. In 1824, Lord Kin- 
naird's trustees raised an action against the te- 
nant for the arrears incurred by the nan-pay- 
ment of these extra sums. The tenant loond 
defences, in which he admitted that the somshad 
not been paid ; but he maintained, tiiat they had 
been passed from by the landlord*s factor, and were 
more than compensated by his meliorations ; and, 
m proof of this, he produced in process five con* 
secutive receipts for ^ve different years, ending 
with crop 1819 ; aU of them discharging the bai- 
lance of rent in full of what was due for tiie pre- 
vious crop ; and most of them also in the hand^ 
writing of the factor, who drew out the original 
lease. It was answered for the pursuers, that 
the settlements upon which these receipts pro- 
ceeded were made in error, from Lord Kinnaird a 
managers not adverting to the terms of the lease. 

The Sheriff, in September 1826, decerned 

rinst the tenant for principal and interest of 
arrears ; upon which an advocation was 
brought to the Court of Session ; and December 
1828, the Lord Ordinary pronounced this inter* 
locutor : — 

" In respect of the advocator's distinct averment, that 
the landlord, or his fuctor, agreed that the additiunai rent 
and oer centage should be abated, and that dischareSf in 
full for the rent of five consecutive vear^, from 1816 to 
1820, are produced, under the hana of the factor who 
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framed the lease : Finds it 'presumable that no arrears of 
Tent, previous to 18% are due ; and in respect the re« 
spondenu do not offer to prove the reverse by the writ or 
oath of the advocator, advocates the cause, assoilzies the 
defender, and decerns : Finds the advocator entitled to 
the expenses incurred in this Court and in the Inferior 
Coun, and remits the accounts thereof, when lodged, to 
the Auditor,, to tax and report." 

Against this interlocutor Lord Kimiaird*g trus- 
tees reclaimed, when the Court adhered. 

LordBalgray obsenred, that this Court had al- 
ways sustained the presumption of payment from 
codtecutiTe discharges. The Lord Ordinary's 

i'udgment was sound in equity, expediency and 
sw. 

Advocator's authoiities— Ersk. B. IH. tit 4^ sect. 4 ; 
Stair, R IV. se«t. 13; Fraserv. Fimser, i4th February 
1827, Shaw's Reports. 

Lord Ordinary, Corehouse. Mt, Skene and A. Mur- 
ray.— ^&. J. A. Murray. * Thomson & Fergusson, W.S. 
Advocator's Ai^ents. Tod & Hill, W.S. RespondenU' 
Agents. Sir R. Oundas, Clerk. 

Mo- 103L— Rs^fWICK, P(0ft<«on^, ff. SOMEBVILLKS, 
BetpcnderUs, 

Inhibition — Discharge of, — Somenrilles brought 
an action a^r^inst the petitioner, upon the de- 
pendence of which they used inhibition against 
nis property. A^ter some proceedings the case 
was taken out of Court by a reference. The refe- 
rees, by their award, found the respondent's claim 
to be extinguished, and that there was a babuice 
due to the petitioner ; biit, found neither party 
entitled to expenses. Some corretponoence 
t#ok place in regard to the discharge or the in- 
hibition ; but the respondents, although they ex- 
pressed their willingness to execute such dis- 
chaige, ofiered to do so only on condition of 
the petitioner paying the expense attending it. 
The petitioner, conceiving that the dischaige 
oaght to be executed at the expense of the re- 
spondents, presented the present application, 
to have the' inhibition recalled; and, upon the 
plea that it was prored by the judgment of the 
arbiters to have oeen unnecessary, that the re- 
spondents should be subjected in the whole ex- 
penses of the discharge, and of this application. 
It was answered for the respondents, that the 
balance found due to the petitioner had only 
emerged in the course of the reference, and that 
the necessity of the action and inhibition was 
proved by the^ arbiters, finding no expenses due 
to either party. 

The Court recalled the inhibition, but found 
no expenses due to either party. 

jla. A. M'Neil.— ^t H.J.Robertson. F. Ha- 
milton, Peiilionet's^Agent. Wotherspoon and Mack, Re- 
spondents' Agents.— Mr Hamilton, Clerk. 

No. 194.^Gkaham o. Knxjoua & Forbes. 
^ Jus Mariti — Renunciation of, — In' January 



1794, the pursuer, when about to go to America, 
in the prosecution of his afiairs, executed s 
trust-deed in favour of Messrs Barron and For- 
bes, (the defenders' atthors), appointing them^ 
generally, his factors and commissioners ; and in 
particular empowering them to lay out, on pro- 
per security, the sum of £440, as a permanent 
rand of subsistence for his wife and son during 
his absence, not affectable by his debts or deeds. 
The deed contained this relative clause : 

<< And more particularly, I hereby authorise and em- 
power the said Patrick Barron and William Forbes, or 
either of them, or the survivor, to take charge of ao0 
manage the said sum of L440 Sterling, for the benefit of 
my wife snd son, or any other children that may be pro^ 
created of the marriage, as before expressed ; tp uplifr, 
receive and dircharge the^ same, if they see proper ; and, 
aj^in, settle and secure the same, either on heritable secu- 
rity or personal, as they think proper, taking the securities 
and the money, both principal and interest, in their own 
name^ and payable to themselves, as trustees for the be- 
hoof and account of my said spouse and children, and 
failing of them, by decease, to and for behoof of herself 
in liferent, and her heirs and successors in fee.— ^Declaring 
also, that neither the said principal sum, nor any part 
of the annualrents shall be subject to my j«i mariti 
(which I hereby renounce), or affectable in any manner by 
any of my debts or deeds." 

The factors continued to apply the interest of 
this sum in the manner appointed in die trust- 
deed until 1816, when they thought it necessary 
to advance £240 of thepnncipal sum to pay the 
son's outfit to India. For this sum they obtain* 
ed both the mother's and son's joint discharge. 
In 1824, after the death of the said factory 
Gordon Barron,'and Co., in whose hands the re- 
maining £200 had been pkoed by them, paid it 
over to Mrs Graham and her son, and obtained 
from them a joint discharge in full. In 1826, Mr 
Graham returned from America, and in 1827 
raised an action of count and reckoning against 
the defenders, as representing the original fac- 
tors (Barron and Forbes), narrating, ^nt these 
factors, by the trust-deed, had only been invest- 
ed with power to apply the interest of the prin- 
cipal sum as an alimentary allowance for the 
mother and son, but had no power to affect or 
diminish the principal sum itoelf. Ilie defend- 
ers pleaded : — 1. That the pursuer had no interest 
in, nor title to the said sum, in respect of the 
trust-deed, which excluded his Jus mariti, and 
declared the sum to be unafiectable by his debt^ 
or deeds. II. That the sum had been advanced 
by the factors for behoof of the mother and son^ 
the liferentrix and fiar, as appointed by the 
trust-deed, and a full dischaige granted by them^ 
who had the sole interest in the fund. It was 
answered for the pursuer : — I. That a husbuid 
cannot effectually renounce his Jus mariti m a 
mere factory, or any other deeJ, which he may 
revoke^at any time. II. That the renunciation 
of his Jus mariti could not extend the factors' 
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DQsrer, bii4 andiom^ ^i^ tg MprpRil^tf ll^ 
Idpd diflFerently from v^Hrf VW aM'Wted {n t|M^ i 
(deed of appointment, F^ichi m ihif c^^ W9P 
merely to employ it m H permtimi f^Wt^Unqf 
/bqd. 

The Ifprd Ordinary I©pp|ntfi4 cfuif», 9Bi |Q{i40 
avii»nd)im to the First Div'i^iQO of ^e iPpuit; 
on advialag which, t)i^ ConrJ vere 9ni(PilPQU^(r 
of opinion,^ that the pursuer h^ ^rm^tM {ifio^- 
felf of all right in the mm ; ^nd qiccordingry g|^ 
Plained the defences, aMoilzied the defenders, and 
f owd the pnnutt' li^hle in eigien^ee. 

Parmeff't Amhonti«s.^(10 £rt|^ B. L tit & aect 
14; Bankt. B. I tit. {k .8e(4\9b 

fLord Ordinwy, f^ffdow^m*; r^ Jf^. ^Ifi Sim|1 
fur.^M, Solicitor- General, ^fjcfi^nyi* yafin ^mm\, 
ufsuei's Agcm ; John Morffon; W.& Qfffeildfi'f M^ 
—Mr UamOton, CierV* 

■ : «• . ' t ' I . ■ ♦♦ -• .-^ 

Summoiii — Eramire qf elate ir^* — Thif waa ap 
ordimvry action, ^^aipst which t^P /^fender 
j»leade49 ftfi ft preliminiMT 4^^P09 ^hal the Wfr 
ijBoniB waa vitiated and erosed in the dai^^ iui4 
^MHuequently eould not he a groond of eita^on 
jor of legal proceeding, ^or the nnrsner, i% was 
answered, that the true date of the summons 
arasdie date adhibited* by the Keeper of the 

Soet at signeting, aiid not that insetted in the 
y of the summons itself (which was vitLi^ 
In this esse,) which was hnmatorial, and ir#* 
^piently ef a different date fttim that of signet- 
ing; and that the citation was iiaifoffBily vega« 
Jated by die latter date. 
TheLoid 



^ sustained dke '^ 

4efense, and his inJerloootor being rec 

against, the <knu*t eonsidesed the olQeetion ma- 
terial; hut, bdbre answer, vemitted to the 
keeper of the Sijgnet to report upon the ^aoi> 
Aioe. The Keeper reported that 

^ I. With Kgwi te MimBontft which paw apoii a bill 
tbsf bssrlbe^Merthswrnatpwiiiistht btUsandths 
jfot^ of sigQf tins if msriltd by iftp pAqpr at the 11910 of j»f 
t»ebipg tbe ji^qet. |q tbot^ cms«, t)i# officei Miff fd^rf i| 
lua diit|r to see that the i^it of the ttimmpnt cori:f!sppiiM 
With thf? (bte of pftstisg the bi)L If the date be lef| 
UaRk, ibe eAcer cf tber «!• it pp with bit 9wq hsud, [qr 
deiirai it to be done bjr the pereen wbq wrote the som- 
Upesf. , V a vroag dsts has Desa isaened, and this ba|i. 
pei^g flmpat Aiilr, pith#r iff the caa^ ef ffmawata irhisb 
paaa upon % biOy Qr pf Q^ber ai|ti«*t lettera wbjcb ppi^f 
>ippi} a bill, Of orher warrant, it is osuallf a)(ered in om 
of two waya. Spnsetimea the wron^ dat^ is eiased, and 
ibe proper date is written upon the eraaure. At othef 
jkims* tM wrong date ia deleted, and the proper date ia 
Wrptt^a OB the mmn of th? )rri|. ^\w the date )m 
bfen porrpeted in eitl)er pf tbosp wftp, the ofiicaf at |bp 
Si^ne^t doef not hesit<te to signe^be wri^ us btcppc^ircp 
jtbat if apy erro]r ja cpmmitted m this matter, it is done 
pt^ieulo pdenHt, The olficer, however, generplly informs 
the penon pies -aliag the wrSt, that the erasure or dele* 
|ipp ahoujd ba eientipped in the pfgasMirf ef lbs WriUr 
<o W SigweC wbp •«»■ tha writ, and jJHt | moM 
^(f\t^ if u^Vedi^cai •boitid be i^<^ |ij Ipn}. 



Ji^P>f.dwif PH»i.tbttfpf/4iviig ^ ._ , ^_^ 

%t m ^^t st^te, thut Uiey do pot think fHemielvsf 
n)1^0ppp|i tqi ^ - * 



. ..r IK ^"^ ^'^^^ W*^ tn«ii|pi|pea iflfidi Ar nqt requirp ^ 
«J1|I. It tt pqt fpnujdcrei} ncpeMfUT. by the CQniipiwioniriv 
JW I^T ll»S opV^r^ (|^ tl^p %|^ that tbey shall tieiir tbp 



Signtt. 
.y q/fnfi s(4ie, tnut uiey So pot thii , „ __, 
^11^0 pppp tq nopce the d^te pf t sDpiniQus which p9«si| 
^ithpul ^ bijlj farther thap (o t)ike e»rp, rii;|t the djite is 
not more than a year and q#j( hefqrf ths 4f»y |f pr«*«i!tf 
Ing ^he ijiiipinoqf ^ ibe ^ign^t Qffiq^ sad inat it if not 
poaiedor'to Che day iqjf |f esetttinfL In geneml, saipmon. 
aes which' do not remiire a bill, bear i^ce on the day qf 
.^iPir^ipi Rf^eittKd gt tbf 6igai?t QQop. wr oo the day 
piYftqoMi, Ihe ((Ufi^ippiis (^f^ cofpipohly writtep opt iip. 
ipedjatelv bf fqre it js preMtite(| %f. (be ^i}|pe( 0$ce ; and 
^9t rarely happens that an episuce pr Jeii^tiop talies place ip 
the date of ;thQae aapnionsejL 

" The summons, m the present ipMe, is an ordinaiy 
pptitory Mipaioni, wbieb did nomaipra t biiU* 

At advising the eas^, I^^W yP^ ^^ j^ve 
jxfpjnb it ^ras i9iMn,^ined for the def(^<dpr, that 
'0e report prpred 'j|;|ie ^4&te' in the body of Af 
snnunops to be ipiitpmi, as the officer of the 
Signet required .to he certified that it was not 
presented at tHp jSfg^tfiSkfle mor^ than a year 
|uid day a^der its oate, sod didliot bear p date 
ffkfiBt^or to the day oi psesentiiig — ^that» in the 
piresent'cm it ym in^possible for them to be 
certain qq that jiipiiiti f§ the 4^ ^ ^® ^^^ 
mons Wes op ^ pr^pirp, j^^^ ^,9Mflqently> mu^ 
be held nro non vr^q. 

The Court sQsteiop4 tjh^ 4(s^»»^'s {dpp» an^ 
|^rdi%ly reimA ^^ pwer of the 'redaim,- 
Otf fote, ew adhered to tpe L<>rd Ordinary*! 
uiter)ocQtor, with e:^pims^ 

Lord Qfdina^, Cerehouse.— ^cf. WWghsai AU. 

J aneM TO j Munro. — Party Uoaiplaini^p 4ienr. ' ^* 
S^iiA lklM^eei'4 .4«•P^-ri&ir W. g^ 



Smq^H piyiSION^J^arck S, 1689. 



4p^hisqii« IUfp9Wi9'lh 
Thaa was i^n adyo^atl^n ef a brief obtained 
by John Aitimisott, iinder which iie claimed to 
b^ senred and retonred heir of oonqnest to a 
yeoRg^ brother, Bi^sil Aitchison. The faets of 
the casp were these,-^9asii ^itdiison liaving 
died intestate, his son Wdter, ^frho was ^ 
minor, entered into possession of the pr^er- 
ty whicl| bad 'belongeil to his fiither, and pos- 
sessed on apparency fyf some yeacs and drew 
tfie re^ts, but diet witfiout having made ap 
titles to his fiither. Jhp subjects belonging 
te Basi Aitchison were paitly heritage and 
partly conqueri. It was as to the latter only 
tfaet there was any dispute in the present 
case $ i^ haying bcimi maiataapedv that wltat 
was conquest iu tb^ person t>f Baaii becam e 
heritage in e oneequon ee ef the aumvanoe of 
his son IVrfter, Hud 1)14^ tlif^re^ Ihe ffhole 
inpop^oi^ feU to t^ |b||»|r of fe, gf^ thjl th^ 
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iirodkioif ttemg lleir of line, was ehtiiled to ihe 
property. 

Oa me other hahcft H was contended, tliM 
tftafeh parts «f the suWects iis ^ei^ ccinqti(<«t in 
th^ p^r!k>ii (If Ba«0, fell to the I>eap6ndettt a^ 
his immedidtd elder brother ; ani that Walter, 
£ayiiip^ made up no titles to the property, the 
aiieetkm ei^t to be determined, as it woold 
hare been, had Basil died trithotit isstM. tJpdti 
Mrii^ittif the bill of At^dcafioii, the Lord Otdl- 
hary* ^th Novemd)^ ISlS^y pronounced tkisr in- 
ferlocntor :— 

<< Hitih^ ebnftklefed the bill #tth ihto fthtwera ther^ 
itid |>rt>daetionB, refiitM the bill ; finds the adrdcrtolr Kabld 
ifet expfnlset, and ntiAti tb ih€ sudiibF to iai the tstaiei &hd 
rtpoft* 

to thir his li^fl&Mj^ «iiAJobie«F tte fbBoWil^ 



<• Th^ Ldrd CM^Hn^ eamfot rabsenbe 4k» rfas sStfOs 
eaWi doetrihe) that the deteasedi ha?iit^ left sreHlId, #hs 
diM wHKofit nMfcing ep^Biif title, ahpuld io alter thif eh^ 
ffactur of hia tncceaiioti aa tl> ^on^it it fftnn eeHooeit^ 
which It natuhillf iraft, into heritage; As the lod ttiafie \kp 
no tidei ihe pm^ert^ renMink ik kisr^/tHtiite jaisniii df ths 
lather. It ran duly be taken u|i by the fathei's hfcirAi «rfa<% 
whia brotl^ers, are the p^ramis afnoiiit vhom the hi#- 
nakea s dlviaon «f.bia suceetftimi hKI^ bettan iifd eert^ 
Aneat. The Lord OMinaipy leea ntr reason Wht tbs »^K 
fiTanee-of ihechildyia the pi^scnt caai^ thoiifd t>^f eni 
the division, or by what process this should ebll^erl the 
fight, reniaining in ktntdimit of tile fkrher^ frosr tod^o^st 
into Iwritage.'* 

Against tiiisiiidgmeat a redakning: note wnS 

£»ented« and cases' irrerer onferra hy the 
ttrt nptm th^ il^cde i^aeie^ CaSeir hiitb^ 
been ki^^, iHid ooih^ fxr Be* k^He^ 
' The Lord Justict-Clerk stated; that t£efe was 
»prelitninaf]r objedioii, t^hibh he thought Was stif- 
fcient to support the Lord Ordinary's ihteHocti- 
lor, and ti» render it nnneces^atr to ent^r into the 
itieHtsOf tite case. Thesefviee fay John Aitchi^dh 
#as a generhl ser^ee as heir or conquest to his 
brother Basil. It was not competent, for She 
advocator to appear and object, unless he alieg* 
ed that he was heir of cofi|tier/, which aiiega^ 
<ion he did ilot make. His Lordship was of 
epiniott, that no p&t^y was entitled to appear in 
enallehging a service, unless he eosild allege tliat 
he was neir, and entitled to succeed in dtt^ event 
of the o^er foiiingi 

Ldfd Qlifatt.^OilB of the |d&rttes hilvitig 
got A sefrie^ as h^if of line, iiltght havd a rig& 
to alt the succession which falls to the heir of 
luie; but not having been served aa heir ei^ con- 
quest, he could have no right t» opposfi the re- 
spondent in this question* 

Lmri AUavMy concUnred ; and the Court ad« 
bered to the Lord Ordltasry's interioetktor. 

Lord Ordtntryv Newtom^^ef; QteenlMSIdis ik. ^10; 
Dean ttf FWr^ty. J; Hsmiifoi), K. % A. KshtiSdJV slid 
John Csnpbellr W.9b AgeQU.~Mr TbooMODr Clsrb. 



March li I82d« 

fCd. ldT«— HOLMBS Oft S&XSLDB ir. RgfUb 

iHhUittiii.^Bxecutioft. —Adjudicafton.-^Se^ 
MutrdHoH iniefveHing. ^^^the pUrstlers used! 
inllibitioit dfi a depending abtioh at their in- 
stance li^ihst the defended. Wlthiii a few^ 
iireeks thetetlftei', the defender borrowed the' 
Ifam of £dOO, for which he ^rited k bond 
fkttd A^o^tidtr itr security o^ei* his property^ 
llHdcli Hfia iititne£ate]y folldWed by infeftinent. 
About a fint sfter the inhibition hKd been com- 
fA^ted, hk estatds, i^ fttid persbnal, were se- 
qit(^sfaitted, ditd ttdjn^ed to belong td the tfu§-^ 
Mi in tbhxttArtk Ibrtft A ixfOtpo^tioh Of 5s. peif 
pound wai dftefWsi^ iiccepted of; ahd the 
Cottrt dlstihlci^d him ^' of hll debts contracted 
^bt to tlie datd 0t thd Se^ti^sti^atlbn of hia 
edt^ upon payment df the CottipOsitibh in 
teHnS of the bond." During the dependence of 
the Sd4ue8trBtion, and fbi- some months afblr 
the dlschiu]te wib^gfhttt^dy die action oil Whifehi 
dl^ iiihibitidii tfas tts^ cbhttntied to bd liti^- 
t^d, ^Uid thb pursuers made no appearance what- 
ever lit the sequestration. They now brought 
an a«yudicalion against the defender^ with the 
view of snft:f 1%^ eifeetoat ^ M^ soeui^ hf 
their fiAibifidfl; 

The ete<iUtiofl of tbd inhibition sfated,^ thai 
tlie messenger had inhibited the defender 

<• With eevtifieation, confdfm ttf aatd letters in dV 
pbinta, a full and exact doidile wlwree^ #i«h a sh^H eOffy 
of inhibition thereto snttjoined, E l^ft for the said Riehaitt 
Reid in the hands of his serViinr, within hiedaNriing* 
hddHS inlrviriSf beeanse, after dde inquiry made bv ni<>, I 
oodid nbt flntfbidiself penonaHy ; which copy of ihhibinoii 
waa jubaeribed by me, did bear the date hereof, cdntani* 
ed the date and ftignetiiig of said letter^ and Was eseewt- 
ed as aforeaaidt before and in presence of the two sab* 
acrtbtng witheSsea, tis; John Brown, and Matthew Slater^ 
both retidentera in Ir?ine. (Signed) Host. Kita* 
JoH!V Baow«, arttneaa. Mivrr* Slaitss^ witneaa.'* 

The copy selhred on the defbndet boi'e-^ 

•* This I do ttpda tbs lit day df Match I8S9ye«r^ a^ 

/cNV WlMMM. 

In defence to this action, it was pleaded bv 
the defender : Isf, That the diligence wds mdi 
under the ad 1981, e. 5, and 1693, c* lft\ iis 
reSpMI thift the dUeciitidliy 

<* Does, hot bear, that the solemnitiea required bv !aw^ 
were perfocmea in tne presence of witnesaes, and that 
the i»py served on the defender does hot bear the namea 
and designations of the persona who are said to hate acted 
aa witnesses An tne escution ;"— > 

And^ 2di That <he intervemig sequestration' 
and dhttMoge of the defbnde^ upon payment of 
a composition, had dischaiiged the effect of ihif 
inhi1^ti6n« — tt y^ras mnyr^red by the pursuersiT 
Ist^ The return exeoutiim in process is sHffi^ 
cientilr formal dnd l^eguiisr; mat bein^ m^ It, 
. must bear &ith till set aside by nduction* 2d, 
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It 18 not a fiolemnity inferring nnllity of the 
diligence when omitted, that the copy served 
upon the debtor shall bear the names and de- 
Bignatiom of the witnesses ; and, 3^, THe riffht 
of the pursuers to make effectual' their dmt, 
and the preference secured to them by their in- 
hibition, stands unaffected by the intervening se- 
questration and discharge of the defender. 

The Lord Ordinary, on hearing counsel for 
the parlies, ordered mutual cases on the whole 
cause, and made avisandum to the Lords of the 
Second Division of the Court ; and their Lord-; 
ehips, on 25th June last, requested the opinion 
of the Lords of the other Division, and of the 
permanent Lords Ordinary — Whether the ob- 
jections to the inhibition were well founded; 
and if not, whether the objections to the adju- 
dication were so ? The foUowing opinion waS; 
returned by Lords Balgray, Gillies, (Mnffletie, 
Meadowbank, Medwyn, Cranstonn, and New- 
Con: — 

*' There are two qoettions m this ease on which our 
opinions are required : l#i, Whether the objection to the 
hihibition, founded on the defective nature of the copy of 
the execution served on the debtor, is well-founded 7 and» 
2d, Supposing the inhibition effectual, are the objections 
to the adjudication well founded ? 

^ On the first question, it appears to n% that the enact- 
nents of the stst^tes 1661, c. 5» and ]686, c. 4^ rebto 
exclusively to the principal executions ; and that it is only 
in virtue of those of the statute 1603^ c. l^ that the copy 
in question is defective. But we do not think that the 
solemnities required by this later set,— .one of which no 
doubt is, that the copy shall bear the names and designa- 
tions of the witnesBes in the same way as the principal 
execution does,— are enforced by the penalty of nullity of 
the execution. 

"This penalty, it will be observed, is in the act 1681, 
cap. 5 i and 168i6, cap. 4^ expressly deckired to be the 
consequence of failtne to observe the forms there pre- 
scribed ; but while these statutes, with their sanctions, 
must have been fully in the view of the Legislature in 
1603, it annexes no such penalty to the neglect of the re- 
quisites it was introducing in regard to the copies. It 
merely declaree, that the measenger who shall omit them • 
aball thereby incur deprivation of hi« office. The distinc- 
tion thiis made betwixt the sanctions by which the re- 
qttiied forms are enforced in the case of principal execu- 
tions and of copies, seems to be founded on reasonable 
grounds. The principal execution is returned to the 
creditor, who, if it appears defet'tive, has it in his power 
to remedy matters by a second execution; but he can 
know nothi/ig of the c^^y left with the debtor. There 
aeems no reason, therefore, to presume, that the Lcgiaia- 
ture, in passiui; the act 1693, meant to inflict any further 
penalty than the one it has specified ; and we do not think 
the Court would be justified in going farther by adding to 
the penalties of the act. 

** As to the case ofStewart v. Brown, we conceive the 
Second Dirision of the Court cannot have considered it 
aa a decisive authority, otherwise they would not have 
requested the opinion of the other Judges in the present 



** In regard to the second question, we think the adju- 
dication cannot be allowed to proceed in hoc Jtolu. 

" The pursuers cannot idiudge in the character of per- 
sonal oeditors, becaose the defender's discharge under the 



sequestration has bsrred all ektim beyond the compoaition. 
Their preference under the inhibition is, no doubts reserved 
to them ; and it is necessary, in the first plaee^-to consider 
what that preference is.* Siippoeing' the seqaestrstion to 
hsve proceeded, and the bankrupt's heritable propertT to 
have been sold under It, the pursuers ectuld have deri* 
ved a benefit from their diligence only ia'tvrp caiea. In 
virtue of the trustee*s adjudication for behoolof the credi* 
tors in eeneral, they might have Enjoyed a preference over 
those of their co-adjud^ers, whose debts were contracted 
posterior to the' inhibition ; and as there is an heritable se- , 
cority which is struck at by this diligence, they woold 
hsve been entitled to draw back from the share of the 

Erice allotted to the beriuble creditor what they would 
ave drawn as adjudgers had no such securitT been granted. 
All preference of the first kind seems to be excluded by 
the recal of the sequesi ration ; but the other remaina 
effectaaL The property has been replaced in the bank, 
rupt tinder the buroen of the heritable bond, and the hew 
ritable creditor remains lisble» as be|b«B,:to have bis seeuip 
rity redticed ex ea'pUe inkBUioms, It is by roesns of such 
a reducrion alone, and by operating on the heritable bond, 
that the pursuers can open up a fund for their farther 
pajrttent* To allow them to adjudge the debtee's estate, 
while the heritable security is left untouched, would ob* 
viottsly be meet unjust and contrary to aJl principle. 
Their business is, in the first place, to reduce the heii* 
. table bond, which thfey are entiiled to do^ at least to the 
extent to which they would have had ri^ht to draw back 
from the heritable creditor had the aequestration proceed- 
ed ; end having done so, it will be competent to them to 
adjudge the esute, to the effect of carrying that part of the 
right of the heritable creditor which haa been replaced in 
the debtor, and rendered attachable by them in virtue of 
their reduction. 

" Bfattera seem to us to be much in the same sitaation aa 
if a debtor had, tpreta inkibitiane, conveyed aitty hit eflate. 
Before the inhibiting, creditor can adjudge, he must replace 
the estate in his debtor by reducing his conveyance. In 
the present casct it is only the heritable creditor'^ interest' 
in the estate which can be attaehed by the punuers. What 
was restored to the debtor by the recal of the seqiiestn* 
tion is no way affected by their diligence.** 

The Lord President returned the following, 
opinion >-«- 

^ I concur entirely in the above opinion, with thia ad. 
dition : That if this objection to the inhibition be sus- 
tsined, on account of the blunder in the copy left with the 
debtor, it will go far to destroy the utility of the record of 
inhibitwns. "This record serves not only aa a guide to 
persons dealing with the peraon inhibited, but also with 
the inhibitor. A creditor, nhose debt is secured by an In* . 
bibition duly recorded, may, nevertheless, have pressing 
occasion for his money, which, ex h^pothai, he cannot ob- 
tHin from his debtor ; but he will probably have little dif- 
ficulty in obtairiifig a loan on an assignation to the debt 
and diligence thus duly tecorded. But if the validity of 
the inhibition is to depend, not on the security of the re. 
cord, but on the correctness of a cqpv never seen by any 
one but the person inhibited, no such loan can ever be 
obtained ; or, if obtained, ought the security of the crcdi- 
'tor-assignee, so trusting to the record, to be cut down 
on account of a blunder in such copy ?** 

Lord Mackenzie stated — * 

** I concur in the, result of the above opinlsil^ though 
not without considerable difliculty, I wm Ordiimcy in 
the case^of Stewart ; but so £ur as I can r^collec^ the 
point agitated before roe in that case was chiefly, if not 
solely, the eifect of the execution in barring any question 
respecting the copy j which poiut, 1 thoughit afforded no ' 
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valid plea in that eue^ and which I think affords nont in 
the present case. At any rate, I do not consider the caae 
of Stewart as sufficient to fix the point, that the want of. 
mention of the witnesses in the copy of an inhibition 
createa a nullity s and I now think that such want 
does not create a nullity. What weighs with me is tUs,-* 
that the mentioa of the witnesses in the copy is not, 6y 
the nahtre of tk». inhibition, an essential of the diligence. 
If it ware socl^ ). slimdd think the want of it must cause nul« 
litT, notwithstanding the circumstance that the creditor-in- 
hibitor has no opportunity of seeing the ^opv ; for I hold. 
Chat the creditor must take his risk of idl failures by the 
messenger, in dbanring the natural essentials of the dili- 
geoee in the copy left for the debtor, as well as other 
tilings ;««s if the messenger should, for instance, in the 
copy, omit the name of the creditor, his .own name, or a 
material part of the ktters, or the command given by vir- 
tue of them, there plainly must be a nullity, whatever 
might be the hardship on the creditor, who osigbt not see 
the oopyw -fiut I incline to think, that the mention of the 
witne sses in the copy is not an essential of the diligence, 
from its nature, bnt only a requisite intended to form a 
ehftdk upon ike proof of it. Therefore, I thiuk the want 
of it does not, in its own nature, imply nullity ; and if so^ 

1 see no authori^ for nullity, since the statute U$9d does 
not create a nullity, but supports its enactments by a dif- 
ferent sftnction.'' 

The Conrt bariiig heard the opinions of the 
consulted Judges, repelled the olneetion to the 
inhibition, found that the adjuclication could 
not proceed hoc HaiUj and reaerved all questions 
of expenses hine inde* 

The Pursuer's Authorities— (1) Act 1540, cap. 75 ; 
Stair, H. iy. tiL 5. sect 13L and 14; Baiikton, B. >v. 
tit. 6. sect. 7. and 9; Act 1598, cap. Ul ; Loch v. Sir 
Patrick Home, 15th January 1706, Mor. 3759 ; Baillie 
o. Nisbet, 8th July 1732, Mor. 3745; Ersktne, B. iv. 
t;^ 8L sect. 5-6; M'Donald p. M'l^eod, llth January 
1776, Mor. 3765; Caldcr v, Calder, 20th December 

1825^ Fac. Coll (2.) Act 1681, cap. 5; 1693, chap. 

1^; 1561, cap. 119; Argyle v. M'Neill, 16th June 1727, 

2 Karnes, p. 329; Stewart, &c. e. Broi^-n, 22d May 
1824^ Fac. Col. ; Fraser v, Fraser, 26Th FehruAry 1825, 
3. Shaw, 590; Duulop o. Spreul and Wilson, 19th De- 
cember 1820.— (3) Irving v. Cliflfe, i2th June 1824; 3. 
Sliav, 8. Bell's Com. 503; Stewart v. Patrick, 23d Feb- 
msry 1813, Fac. CoL 

Defender's Authoritie»--(l.) Act 1681, cap. 5; 1693, 
cap. 12 ; Er»kine, B. ii. tit. 5; Tiiit on Evidence, p. 12 ; 
Stewart v. Brown, tu $upra.^(2,) Art 54. Geo. III. 
cap. 137, sect 30; 2. fielPs Com. 4r47; Stewart e. Pa- 
trick, iU tupra* 

Lord Cringlette, Ordinary. — Act, John Cowan — Alt, 
A. M'Neill. Hugh Cowan & J. W. M*Keniie, W.S. 
Agentt.— Mr Ferguson, Clerk. 

March 6, 1829. 

No I96w-— M'Intosh Advocator, o. Shillinglaw, Re- 
^jfOndenL 

Marriage. — Isahella Shillinglaw brought a 
process of declarator of marriage before the 
Commissaries <yf Edinburgh, against William 
M'Intosh, writer in Peebles, foimding upon a 
promise and subsement cohabitation. The pro- 
mise was instmctea by the following letter : — 



*< DsAE Bell, — To satisfy your scruples ss to my love 
for you, I now savthat it is* my ititeB^on to ooiidude' 
moat hooourabljr by marriage, but that only when I find 
we can do so with comfort ; and also in oonsideratioa oC 
your good behaviour. Your'a^ ever," &c 

The Commissaries held this letter, together 
with the subsequent cohabitation, which was 
clearly proved, to be sufficient to constitute a 
marriage between the parties ; and decerned m 
terms of the conclusions of the summons. And a 
bin of advocation having been presented for the 
defender, it was refused unanimously by tha 
Court. 

Lord Ordinary, Alloway.-«-CoHnael for Advocator, P. 
Robertson.f-John Johnson, W. £. Agent—For Re« 
spondent, F. Jeffrey and Macallan.— D. Gray, S. S. C^ 

Agent.— Mr Holland, Clerk. 

-■' ■ , I II .. _i- 1^^ 

0" 1° consequence of the space occupied in this 
Number by the Report of the important case of Maule «. 
Maule, several cases decided last week are umvoidably 
postponed till next Number, which will bring down our 
Reports to the llth March/ when the Court rises fiar the 
Winter Session. 

— -— ^— — ^- ' ■ 

OUTER-HOUSE. 

March 3, 1829* 

No. 199»— DuNDEB & Newtyls Railway «* lUtDAia^ 

Amendment of Libel. — The pursuer haviii||^ 
been allowed to amend his libel, made the addi- 
tions he thought necessary on the niargin of hit 
summons. The defenders having objected, that an 
amendment of the libel must be a separate paper. 
The Lord Ordinary, in respect of the uni- 
form practice under the act of Sedenmt, 1st 
January 1726, and of the act 5. Geo. III. cap. 
112, which prescribes a certain fee to be paid 
on eaeh antendment of the libel, sustained the 
objection, deleted the addition made to the 
summons, and ordered a new amendment on a 
separate paper. 

Lord Ordinary,' Cringletic^^cf. Brownlee et Bell*— 
AU. AlvK>n,-M. Clerk. 

March 5, 1829. 

No. 200.~GiLMouB r. Richmond. 

Summons. — Printing of. — This was an action 
. of damages which was called in the Regulation 
Roll after appearance had been made by the de- 
fender, with a view to the case being sent to 
the Jury Court, bnt the summons had not been 
printed. The Lord Ordinary stated, that al- 
though it may not be necessary to print an or- 
dinary summons on wliioh decree is to pass in 
absence; yet, that in this case, where appeannoe 
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li nifldB bf a cMtoddr for the sboTii ptovoM^ 
the stntivftons cnigliC to) W Jfritlted, Uokiiba Latd 
drSsuirf mn^ £nre an cfpfottahitf of judging 
whether the case be of the <lescription falliiig to 
te 1^6 remitted to the Juty Coiii^ ^f Hoi 

i»rd Ordinainr,* MediVyn-^Ooqnte^ Gawaa and 
iSbBW.— O. McClelland and Ja. WiladD^ Agenti.— &L 
OerR. 



The fUIoirhi^ are i^ aopdiAtiDeiiii fb^ tie 
eAibittg 9pi\Ag Ci/cnhs <lf ^ Colin of Jtifti«- 
dKrV:-^ 

III ft idtfi' 

^e Lord Jaatice-CIerk and Lord Meadowfuuilc 

Jtidbargh, Thnnddy Apfll 9L 

J)iimfirie0, Taeadhy AfiHI I4w 

Ajffk SAarckqr . April la 

Alei. Wood, Esq* A« D. 

WEST. 

' Lord Gillies and Lord AUowan 
Stirling, ThurMlnjr Aprfl 8L 

fhvenirj, Sunday A^rit 8. 

Glaagovr, ^ttdaf ^ April la 

Robe. Dandas» Esq. A. D. 

^ Lord Pitndlly and Lprd M'Kensie. 

Perth, Wedoesday April Ijl^ 

Aberdeen, Moiiday April 90l 

InvcmeM, Mond^ i^iil27. 

Arahd. AKaooi £tq» A. Dk 



mttti 



jms^ 



Jttti't OOVBft. 



Mara 5, 1929, 



Ho, 901.— WiGRT d. £#iif6. 

"" Sitmp — EtpeHsBs^-^The ptirtner in thb 
fardtght iH aaiofi of damagert for breadi of a eon- 
tfaittof eoparttusry between him and the defender. 
The contract, however, had not been stamped ; 
and the defender stated an objection^ on this 
ground, to the pursuer's right to found upon it 
at all. The pursuer, to remove the objectioii> got 
the document stamped, and paid the stamp duty 
and penalty impost by the stamp act in such 
cases. The pursuer afterwards obtained a ver- 
dict in his &vottr, and was found entitled to his 
expenses^ and the account had heen remitted to 
iheAiiditettobetaxed. The Atidil»ri in taadng 
the aoceniltj reserved fo^ the oonsidenition of 
tkd Court >ow ftr the ^fetider should be stab- 
jec^ la the expense of the stAmp and penalty 
paid hf tke punuer. Thli Canrt held^ that 
as thtt parties had faeeir wekOmHj to Mane 
in negiectii% to engroto the eontnet of eo^ 
paftnerjf on stain^iedpapet^ hodi stfemp duty and 
penalty must be borne by them equally, and 



aoeordingly fouad the pursuer entitled tooharge 
only cttie^hdf of the tfums thu^ ptdd. 

Jti* Cttpin|h*ni»— ^^Ki« Matlaiid.««Adani & Btevn, 
WA, and Agteta. 

HmiBB OF tiOlKDSm 

Feimarif 27, I8SI§, 

Coanamtal Bankfag Cwa^nf of ScoUania^ PaHaek, 
i## amtftu Fktttber haard, and adjonrnad to Wedaciday 
neali . . 

fieoflala. M'LaeUan, aM 8paoed ab Roaa^A^oomad 



M'Kaaaia «■ Andanon— Set down fixr Uaarfog. 

March % 1829. 

Blak^ey ir. 1laggoti<-*Polly beard, aiid conildeiMton ad« 
Joaf ned jifie di^. 

aposg «^ Spdn|(— Id part beard, and aHJoamed to Mbo« 

Diifleld V, Duflldd,Bna Ditto v. Hlck&— The Lord Cbicf 
Juiticaof tbe Court of Common Pleas delivered tbe uaa- 
nlridoui oj^fnion or tbe Judge* upOb the quei'ionf oTIaw 



put to tbeM, and tba fbrtbcr conaidelatidn ^ tbe 4 
joiirnad me dw, 

BaU fw Maoirid^Appointdd §m Moadaj dett. 

Bennet a. M*Lacb]an, and Speoeto a. Ron— Adtjoumcd to 
Friday neit, 

Wilion tu Sinclair— Appeal pretent^ and ttespondent 
ordered lo answer in Four weeks; and leave for a radof^. 
dfaanee to be entered into far tbe AppefUol# 

Davles 1^. Buih*«.Re8pondent ofdcared to anawer pcremp- 
toMly io a week. 

Scott «. Allnutt, and In^is a. Walker— I^etltioofyif tha 
Respondents for ieafe to mjjst tbeir ctaes, 

Downe & Co. a. t^tcairn. Petition of certain persona to 
be admitted as Retpoddents, read, and ri^ferred to tbe Ap* 
peal Conuniiieeb 



March 3, 1829. 

Commercial Banking Company v. Pollock, el i eamlrm 
— >Adjouraed to Friday next. 

Scott r. Kirr,And M<LcodOb M<Leod. Appeals present 
tdd, and Respondents ordered to answer in four weeks. 

Taylor a. Sir William Forbes & Co — Petition of tbe 
Appellant to revive tbe Appeal, and that it may be set down 
for bearing after the causes already appointed— read dnd or- 
devad as prayed, (tbtf Kaapondoou eonsaniiiig } 



March 4, 1829. 
Thia being Asb Wednesday, tbe Houm did not meet. 



^iKBVRGR : 

Printed, Ptoblidied and Sold by M. ANDERSON, 
liiw' Printer t 

Also aoM bw Jamaa Dnndan, BookadHe^, ^**«^* ^ 
Forman, Bookseiler, Stiriing— C. Sidey and Son, B<>ok« 
adtters Perth— Thomas MHIer, Bookseller, Dundee— 
Blown add Co., Boeksetlers, Aberdeen— Wm. M'Osrier, 
Bookseller, Ayr^H. Ctnwford^ BookasUer^ KilmaHioek 
John Johnston, Bookseller, UumfVies: John Rankine 
BobksMtaf, fiOkffK; And Georga .Mdlttbttd, BMbclter, 
Elgin. 
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COURT OF SESSION. 



INNER-HOUSK 



tlEST DIVISION^MarcA % 1829. 



Now 202. — BoAZ V, Maboaret Lovdok & Hbb Husbakd 
James Liddbll. 

Banhrupt^^ Assignment by — Jui Mariti, of. — 
On the 9th February 1820, James Liddell 
sold and g^ve a disposition of an heritable pro- 
perty he possessed in Glasgow to a person of 
the name of Donaldson. At the time of the 
tale, he (James Liddell) was insolvent, and 
eontinoed so till May 1826, when he was se- 
qaestrated, and the porsiTer (Boaz) was elected 
trustee on his estate. Donaldson resold the 
property in November 1820, to John Liddell, 
(James LiddelVs father,) who obtained, of the 
flame date, a disposition, on which he was duly 
infeft* Margaret Loudon (wife of Jami^s Lid- 
dell) having borrowed from her brother and 
other friends, the sum required for the purchase, 
bought back the subject n*om John Liddell, and 
took the relative disposition and assignation, 
dated 18th July 1825, in her own fevour, seclud- 
ing the Jus mariti of her husband, who was still 
insolvent. Mrs Loudon was also duly infeft, on 
the 2d June 1826. Boas, the trustee on James 
Liddell's bankrupt estate, conceiving that the 
successive sales, and whole procedure above spe- 
cified, were mere devices, resorted to after James 
Liddell's insolvency^ to defeat the just claims of 
his creditors, raised an action of reduction, de- 
clarator and adjudication against the said James 
Liddell, Margaret Loudon, and John LiddeU, 
concluding to have the disposition and assign^ 
tion of 18th July 1825 reduced, and to have the 
property therein conveyed, declared and ad- 



judged to be a part of the bankrupt estate. Th0 
grounds of reduction and declarator were, I. 
That the bankrupt had never effectually divest- 
ed himself of the property, — the aforesaid sales 
and relative assignations being collusive transac- 
tions, entered into with conjunct persons, after 
he (James Liddell) was insolvent; and, II. 
Supposing the bankrupt to have been thereby 
divested, still the property, SvheYi re-^ptirchased 
by Margaret Loudon, his wife, with funds, 
wnich in law are prenumed to belong to her 
husband, must be held to have been acquired 
not to herself, but to her husband ; a wife ha- 
ying no power of herself, stante matrimonio^ to 
enter into any an-angements by which the Juf 
mariti may be excluded. 

It was answered for the defenders : I. That 
the bankrupt had completely divested himself 
by the sale and relative disposition, 9th Feb- 
ruary 1820, in favour of Donaldson, a person iif 
the relation of a strang^r^ II. That the money 
with which Margaret Loudon re-purchased the 
property, having been borrowed, not upon the 
credit of her husband (the bankrupt), but of 
her brother and other friends, there was no 
ground for holding that the purchase money be-* 
longed to the husband, or was subject to his jus 
mariti ; and. III. That Margaret Loudon was 
entitled, without her husbana*s consent, to bor- 
row money from a third party, for the purpose 
of enabling her to purchase a property, seclud- 
ing the jus mariti of her husband, — such party 
not advancing the money on the credit of the 
husband (then a bankrupt), but on the credit of 
the wife herself. The Lord Ordinary pronounc- 
ed an interlocutor (31st Ma^ 1828\ << Sustain- 
ing the defences, and assoilzieing the defenders, 
but finding no expenses due ;" — ^to this his Lord- 
ship annexed the following note : 



'* The Lord Ordinary u o/ op»nt0n,~That, u 
irnier has brought no reduction of the conveji 
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by which the gubjccti in question patted from the 
bankrupt into the person of John Liddell, he is not 
entitled to maintain his 6rst plea in law. His remain- 
ing plea proceeds on the supposition that John Liddell 
was fully entitled to dispone his property ; and the cause 
WB8 here argued, taking the facts as stated by the defender, 
Margaret Loudon, on her examinations under the seques. 
f rHtion, and rested on the position, that as the money 
borrowed by her fell nnder thejva mariii, the subject was 
pui chHsed with the husband's funds, in which case she 
could not legttHy take the disposiiion so as to exclude his 
creditors. But the Lord Ordiniiy does not tbiidc that 
the money so borrowed did fall under the jia wuirdt, con- 
sidering ihat it could not hafe been lent on the credit of 
the husband, who was then notoriously bankrupt, and 
that it was borrowed for the express purpose of paying the 
price of the subjects, which she had bought under the con* 
diiion that they were to be conveyed excluding her hus- 
band'H light, and which, considering bis circumstancest 
she could not possibly have thought of acquiring on any 
other footing. It was admitted, that where a wife borrows 
money, the husband does not necessarily become bound 
lor rlM loan : Now, the Lord Ordhiary cannot well sea 
how this can be reeoociled with the position that the m». 
perty of the money passes necessarily to him, by its waina 
under his jv$ mariti on the wife's receiving payofient* If 
the ])ropeity passes ipaojurt to him, the oblfgatioti to re- 
pay murt pass also. 

** lu the peculiar cifcuro*t»nee» of the ease, however, the 
Lord Ordinary thinka the trustee was justified in trying 
the question, and be has therefore found no aqpenaea due." 

Against this interlocutor the defenders re- 
claimed, on the ground that the Lord Ordinary 
had not found the pursuer liahle in the expenses 
of the action ; and, upon advising the case. 

The Court unaniinously altered the interlocu- 
tor of the Lord Ordinary, so far as reclaimed 
against, and found the defenders entitled to ex- 
penses. 

Defenders' Authorities.— (1.) Ersk. B. iv. tit. 2, sec 
20 and 8L Lawaona v Murray, 16th February I88S; 
(2.) Ersk. B. I tit. 6, sec 14; (a) Ersk. B. i. tit. &« 
iec.14. 

Lord Ordinary, Newton.— ifcf. Rulherfurd, M'Neill 
Alt. Solicitor-Geneial, Houston. Pursuer's Agent, Chaa. 
Fisher. Defeoder's AgMt, Robert Burn. Sir Walter 
bcett» Clerk. 



No. 203»— AiTKSN V. His Chedixobs. 

Cn»o.-— The opposing creditor in this cessio 
was the mother of the pursuer's natural cluld. 
8he averred, I^, That ne was in a situation to 
aliment his child, heing possessed of a consider- 
able farm stocking, which he had collusively 
transferred to his father. 2dy That he had al- 
lowed himself to be incarcerated for a small 
debt in order to entitle htm to the benefit of the 
Act of Grace. She admitted that^she was now 
alimenting him tn jail by the Assistance of her 
friends. 

The Lord President observed^ that the Cwmk 



could not depart from the principle decided in 
the cases Baird, 2d March 1827, and Houston, 
13th December 1828. If the pursuer was pos- 
sessed of eflPects he would be obligped to assign 
them. The Court granted the cessio. 
Jet, Jeffrey.— <#/*. Pyper. 



March 10, I8S9. 



No. 204.— Taylok & Sons v. Hall & Otbsas. 

Reference to Oath. — ^This was a questios whlcb 
■rose in an action at the instance of Taylor and 
SonSy a eoBUHiay of soap BMmuf acturers ni 
Queensferry n/^ho had been sequestrated, but 
had afterwaros carried through a composition 
with their creditors), against Messrs Hall, 
Hodge, Marshall and Muir, a committee of those 
creditors, wh« had some management and 
intronrissions with their £ands prior to the seques- 
tration. In this action, whieh was bvought 
for the purpose of obliging this conmiittee to ac- 
count for their said intromissions, a remit hadl 
been made to an accountant who reported, inter 
alia, Mr Hodge's lialnfiw for £80, lis. 5d. as 
the price of a quantity, of soap whkstk hod been 
consigned to him by the Company, to be sold otk 
their account. The Lard Ordinary, m apply- 
ing the accountant's report, decenied ^gaiiiat 
Hodge for this sum. But it appearing to Taylor 
and Company, that the formttd eensignmeiiih 
had not oeen made upon the aoW ci^dit •£ 
Hodge, but upon, the JMnt rerqponsibility oE 
Hodge and Marshall ; and that Murshall tihswiM^ 
therefore, hare been found jomthr UaUe» ttMBj- 
(Taylor and Company) proposed t» lodgo Si 
written document in proces8,instnict^ dMt fiMl» 
This was refused as ineompetent at so late a 
stage of ^tte cause, by the Lord OrduMry, who». 
however, allowed a minute of roleraiee to Bfr 
Marshall's oath to he. giyon in. Tho tenoo oC 
the reference were— 

« Whether he (Mr IllarshatI} was not jointly liable to* 
the pursuers, along* with the de&nder Patrick Hodge, ftw 
the anns ol L.80^ lis. 5d. Sterling, being the ▼uue of 
89 cwf. 0' qr. 13 lb. af wfasta and yelLaw soap^ aent to Mr 
Hodge OB dist August 1832, and fiar whicii Mr Hodtge 
alone has been fouud liable.** 

This reftsrence was opposed by Mr l^rshallK 
on ^e gronnds, 1^, That the general questioa 
of liabinty there referred was a question at law„ 
which could not be theproper subject of a refe* 
rence to oatii«— 2(£^y, That the question of law 
must be determined by fiu:ts; and these facta 
must be within the record. — Sc%, That the ob- 
ject of the pursuers was, by tms reference^ to 
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^bake themaelves loose from tke record, and to 
examine Mr Marshall generally, without refe- 
rence to any particular statement of facts. 

The Lord Ordinary, on the ISth Jamiary 
1829, pronoiinced this interlocutor : — 

** In respect what is proposed to be referred, is a ques- 
tion of law, and not a matter of fact, refuses to sustain 
the reference, finds the pursuer liable in the expenses,** 
&c. 

Against this interlocutor the pursuers pre- 
sented a reclaming note. 

Lord Corehouse observed, that this reference 
was clearly inadmissible, in so far as it ffave the 
pursuers a power of making out the liability of 
the defender from facta not stated on the record. 
There might be cases where the fact and law 
were so involved as to make it impossible to se- 
parate them in a reference. But the present 
Was a case where the party ought merely to re- 
fer the libel. 

Lord Gilliei entirely concurred in this opinion; 
and, 

The Court accordingly refused the reclaiming 
note, without prejudice to an amended minute 
of reference to oath being given in by the first 
sederunt day of May next ; and reserved consi- 
deration of the expenses. 



Defender*5 Authority.— White v, 
J818. 



Mordoch, 9th June 



Lord Ordinary, Neivton. Act. Jeffrey, Hopkirk. 
Alt, D. McNeill. M'Ciitlum and Ddlgliesh, W. S. Pur- 
iuer's Agents. Alex. Douglas, W.S. Defender's Agent 
Sir W. Scott, Clerk. 



No. 205. — Clabk*s Trustees o. Wilson. 

Current Rent^^ Action for, — Wilson occupied, 
hs a tenant, from Whitsunday 1827, a house in 
Old Aberdeen, belonging to Clark's trustees. 
The rent was not r^^Urly exacted, and in con- 
sequence of an arrangement between Wilson 
Una the person who transacted for the trustees, 
the former conceived himself entitled to retain 
a part of the rents for repairs. The trustees 
objected to the amount oi deduction claimed, 
and, in December 1828, raised an action against 
the tenant, concluding not only for the three 
terms' rent, as due at and prior to Martinmas 
1828, but idso for the current half year's rent, 
** whish will become due and payable at the 
term of Whitsunday 1829, the sudterm being al- 
ways firtt come and bygone." The tenant plead- 
ed as a preliminary defence, 1. That in so far 
as relates to the conclusion for payment of the 
term's rent that toiU/aU due at Whitsunday 1829, 
the action is incompetent, nimious, and oppres- 
sive, — that rent not being due. For the pur- 



suers, it was answered, that current retits have 
always been considered as present debts, which 
may be arrested or sued for, although execution 
upon them must be suspended until tlie term of 
paymient. The Lord Ordinary, on 11th Feb- 
ruary 1829, pronounced an interlocutor, " re- 
pelling the preliminary defence, and finding ex- 
penses due ;" — and the defender having present- 
ed a reclaiming note, the Court unanimously re- 
fused the same, and adhered to the Lord Ordi- 
nary's interlocutor. 

Lord Ordinary, Meadowbank. Ad, J<t meson. AH. 
Whigharo — J. B. Ferrie, W. S. Pursuers* Agent Walter 
Diitbie, W.S. Defender's Agent. Sir R. Dunda^, Clerk* 



Na 906.— Thomson v. Qu CaEDrroas. 

Cessio. — In this case, the First Division, De^ 
oember 20, 1828, refi»ed the pursuer, a carpet 
merchant, the benefit of the cessio in hoc statu^ 
in respect of the irregularity of his books, and 
the prevaricating and unsatisfactory explanations 
given by him on his ejcamination by the trusrtee. 
The application was. this day renewed, when the 
Court were of opinion, that they could not yet 
g^rant the cessio^ no evidence having been produced 
of the bankrupt liaving afforded a more coni- 
plete disclosure of the state of his afiB»irs ; but 
they remitted, before answer, to the trustee Ui 
consider the condescendence for the bankrupt, 
and answers for the creditors, and to report 
against the third sederunt day of May next. 

Act, Jeffrey, D. M'Neill. Alt, Cuntnghame. Ro- 
bert Cairits« S. S, C. Puniier*8 Agent. Robert Denchar, 
S. S. C. Creditors* Agenu 



March II, 1829. 

No. 207.^Mbs Cbafman and Husband v. Wiluaii 
CAmNftf 

Provisions to Childfen — Speaal Discharge* 
— The late Edward Cairns of Torr died on 
28th January 1819, having previously dispon- 
ed, by a disposition and settlement, datea 8tii 
May 1818, and codicil thereto annexed, of 25th 
January 1819, his heritable property, situated 
in the stewartry of Kirkcudbright, in favour of 
his eldest son, William Cairns, but inter aliaf 
under the burthen of a provision of £1000 to' 
each of the said William Caims's three unmar- 
ried sisters, Elizabeth, Sarah, and Rebecoa 
Cairns, and of £500 Sterling to each of his three 
married sisters, Mrs Halliaay and Mrs Hender- 
son of New York, and Mrs Ann Isabella Cairns^ 
otherwise Chajmiany of Liverpool. By a last 
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mil and testament^ executed on the same day 
with the said deed of settlement, the said Ed- 
ward Cairns hequeathed his property in Ame- 
rica equally among the parties above-mentioned. 
On IVIr Edward Cairns s death, there was found 
in his repositosies the following writing on a 
stamp, holograph of the pursuer, Mrs Chap- 
man : — 

" ToRR, Xovember 12, 1814.— Received of my father, 
Kdward Cairns of Tnrr, five 9hare«» in the Union Cop- 
per Company of Birmingham, by a transfer of said shares 
in September last, to Edward Frears, merchant, Joseph 
Phipson, factor, ThomHS Wilson, huttcn-maker, Thomas 
Cocks, silversmith, all of Birmingham, in trust, for my 
sole behoof, and which shares I accept of, in liei^ of 
L500, which sum I agree to deduct out of whatever my 
father has or may leave me, by will, at his death* 

(Signed) " Ann Isabella Caibnb." 

Tliis writing was granted, and the shares in 
question received by Mrs Chapman previous to 
her marriage. In October 1827, before any 
part of the American property was realized, 
Mrs Chapman, with her husband's concurrence, 
raised an action against the said William 
Cairns, who had succeeded to the heritable pro- 
erty, for payment of the £500 provided to her 
y her fathers settlement of 8th May 1818. 
In defence against this action it was pleaded, 
^lit. That as the pursuer, by her holograj^h 
writing of 12th November 1814, regularly dis- 
charged all claim which she then had or might 
have, under any settlement executed, or to be 
executed, by her father, to the extent of £500, 
she was barred from demanding payment of the 
sum pursued for. 

Ft was answered for tlic pursuer, 1^^ That 
according to the sound legal construction of 
the settlement of 8th May 1818, it was the 
intention of the testator to give the pursuer 
£500 Sterling in addition to what she had 
received from him- during his lifetime; 2^, 
That the presumption must be, that hd intend- 
ed to leave her as much as her unmarncd sis- 
ters ; and, 3</, Tliat, from the terms of the dis- 
charge itself, it was distinctly implied that the 
shares of the Copper Company were not to be 
a sett-off against any future provisions, but 
merely a deduction from them if they excee<led 
£500. The Lord Ordinary, 15th January 
1829, pronounced an interlocutor, " Repelling 
the defences, and decerning against the defen- 
der, conform to the conclusions of the libel, 
and finding the pursuer entitled to expenses." 
Annexed to this interlocutor was the following 
note by his Lordship : — 

" This case is to be determined upon a fair interpreta- 
tion of the will and int 'ntion of the testator, as the same 
can be gatliered Aom the terms of the disposition and 



ipttlement, and from it alotie ; and after fully consideringf 
the whole clauses of the deed, I am of opinion that the 
testator's purpose was to bestow the provision of L500 
«in question upon his daughter, OTer and above the sum 
iucluded in the di$icharge granted by her before marriage. 

" In the,^r.t< place, he expressly burdened the estate 
he disponed to his son with thiii provision ; and secondly, 
he imposes upon hiaa the obligation of paying it to the 
claimant at a certain fixed day, with a fifth part more, in 
case of failure. Now, both of these stipulations seem to 
me to be extremely inconsistent with the supposition of 
his having intended that no payment whatsoever should 
be made, and that the provision should be held to be vir- 
tuuIFy extinguished by the operation of the discharge novir 
founded on by the heir. 

" But third/t/, the tcstator'declares, in express terms, 
that the provisions in favour of his daughter, beforc-namiL 
ed, * shall, with what they have already recefved from 
me, be in full satiafuction,* &e. ; thereby, as it appears 
to me, giving the mo-t unequivocal declaration that these 
provisions were over and above all former payments.** 

Tlie defender having presented a reclaiming 
note against this interlocutor. 

Lord GUlics was decidedly of opinion, that 
the testator, by taking the discharge of 1 2th 
November 1814, and preserving it carefully 
along with his other papers, had intended there- 
by to benefit the heir, who was entitled to set 
it off, pro tatito, against any other legal or con- 
ventional provisions in favour of the daughter. 
Such discharges were very common, and he did 
not see how any one could be more unequi vo- 
cally expressed than the present. 

Lords Corehouse and Bafgrnt/ concurred. 

The Court, accordingly, altered the interlo- 
cutor reclaimed agiiinst, and assoilzied the de- 
fender from the conclusions of the libcl^ but 
found expenses due to neither party. 

Lord Ordinary, Meadowbank. jfct, Keay. Jit. Snli- 
citor-General. A. Bl.iir, W. S. Pursuei's Agent. A. 
Scott and J. Duunay, VV. S. Defender's Agents. Sif H* 
Dundas, Clerk. 



No. 208.— P*/. D. Wemyss, W.S. 

Special Poxvers to Curator Bonis. — The peti- 
tioner, Mr Wemyss, was appointed cura'or bo- 
nis to Mr Edmonstoune of Newton in 1819. Ab 
part of Mr Edmonstoune's estate consists of su- 
periority, and as some of the properties held 
of him were now in non-entry, Mr Wemyss 
made the present application for authority to 
give entries to the vassals, by granting charters 
and precepts of dare constat^ and all other deeds 
necessary for that purpose. From the circumstan- 
ces stated in the petition, the Court were satisfied 
of the propriety and necessity of conferring 
upon the curator die special powers prayed for, 
and granted the desire of t£e petition accord* 
ingly. 
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R. Jameson, Counsel.— Ja. Dundas, Agent.— D. 
Clerk. 



No e09.-lM&s. KoBCRTsON, Petitioner, v. Lamb, 
Respondent, 

Curator Bonis. — By a tmst-disposition and 
settlement executed in Augnst 1795, and rela- 
tive codicil, of date August 1799, the late Mr P. 
Robertson conveyed his heritable and moveable 
property to Messrs Marahall, Granger, and 
Lamb, lor the purpose of paying certain provi* 
sions to his daughters, and holding the residue 
for behoof of his only son, Andrew Robertson. 
Ld consequence of the apparently incurable im- 
becility of the said Andrew Robertson, tiie co- 
dicil declared ^' that the said trustees, or those 
whom they shall hereafter assume or name, shall 
have it in their power to continue the trust, and 
not to divest themselves, until they shall see 
cause so to do,** &c. Mr Marshall died in 
1808, and Mr Granger in 1828, leaving Mr 
-Lamb (who had been all along factor on the 
estate) the sole trustee. In 1829, the present 
petition was presented by Mrs Robertson or 
Reid, sister of the said Andrew Robertson, and 
the person entitled to succeed to the trust es- 
tate in the event of his death, praying to have a 
curator bonis appointed to him, in order to call 
the surviving trustee, Mr Lamb, to account. 
Ai the grounds of her application, the petitioner 
averred, that Mr Lamb was insolvent, and was 
intromitting irregularly with the trust funds. 

The petition was opposed by Mr Lamb, 1*^ 
As being an incompetent attempt to supersede 
axkd set aside the trust-deed which gave hira the 
power of no ninating additional trustees, wliich 
he intended immediately to do. 2ci, As unne- 
cessary, in respect he was willing to nominate 
ti^ustees, agreeable to the Court, who could 
check his intromissions. The respondent fur- 
ther denied that he was insolvent. 

Lord Cor^house thought a curator bonis ought 
to be appointed, and that such an appointment 
could not have the effect of superseding the 
trust. The triL^^tee was, in a certain sense, to 
be considered as identical with the fatuous per- 
son for whose benefit the trust was confeiTed, 
whereas the curator bonis here would be in a si- 
milar situation to that of a curator bonis appoint- 
ed by a facile person, with the view of checking 
his own proceedings. 

Lord (JUlies concurred. 

The Court accordingly appointed Alexander 
Mein, accountant in Glasgow (the person sug- 
gested bv the petitioner), curator bonis to the 
said Aniirew Robertson, with power of calling 
Jiie trustees to account, and superintending their 



management of the trust estate"; and with the 
usual powers respecting other and separate pro- 
perty, he always finding caution before extract, 
in terms of the act of sederunt. 

Petitioner's Aulhoriiies. — Wotherepoon, Dec. \S, 
1775; M^Oowall, Nov. 20, 1789; Grtini, Feb. 13, and 
ftUrch 2, 1790; Crawford, Feb. 26, 1826. 

Act, Soliritor-Genera], jHrdine. Ah, Dean of Facul- 
ty. Greenshields. W. Pttiricln VV. S. Petitioner's Agent. 
John Han nay, W. S. Respondent's Agent. Sir Waller 
Scott, Clerk. 

No. 210. — Scott v, Wilson & Otherb. 

Summons — Conclusion of* — Wilson, tacksman 
of the custoitis of tlie burgh of Hamilton, brought 
an action against Scott, a brewer there, before 
the Bailies of the said burgh, for payment of 
8s. 4d. said to be due by him &s custom upon 
. 100 bolls of barley brought by him, for manu- 
facture, into the town of Hamilton. Scott, in 
his defences, denied: — 1st, The right of the Bai- 
lies, or "their tacksman, to levy.the custom sued 
for ; and, 2^/y, The right of the Bailies to judge 
in a cause wherein they were directly interested 
as the pursuer's landlord. The Bailies decerned 
against the defender, 16th December 1824, but re- 
commended to liim to try the question of right 
anew, in an action of declai'ator. The defender, ac- 
cordingly, in 1825, raised an action of reduction of 
the said decree, in wliicli he called the Bailies and 
their tacksman as defenders. The summons of re- 
duction contained also declaratory conclusions, 
and for repetition. This cause was subsequent- 
ly remitted to the Jury Court to try the issue — 
" Whether the defenders wrongfully exacted, or 
wrongfully caused to be exacted, from the pur- 
suer, the sum of Bs. 4d. Sterling, or any part 
thereof, as custom upon the said 100 bolls," &c, ; 
and upon this issue the Jury found for the pur- 
suer. When the cause was sent back to the 
Court of Session to have the verdict applied, and 
the pursuer moved for decree in the action of 
reduction in terms of the libel, with expenses, 
it was maintained for the Bailies, that they 
could not' be subjected in the expenses: — 1st, In 
respect they were merely nominal defenders; and, 
2du/, In so far as the summons of reduction only 
contained a conclusion for expenses against Wil- 
son, their tacksman, and none against them. It 
was answered for the pursuer, that the Court 
had, in several cases, awarded a larger sum as 
expenses than was concluded for in the sum^ 
mons ; and, pari ratione^ they may award expen- 
ses where none have been craved. 

Lord GiUics said, he had great doubts as to 
the competency of the Magistrates' jurisdiction 
in a question which so directly involved their inte; 
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resU as the one they had taken upon them to decide. 
At the' same Jtime,'there could Jbe no doubt of 
tlieir liability for the expenses in the reduction. 
Wilson, the other defender, was, from the first, 
evidently a man of straw-rrthe Magistrates had 
the substantial interest. 

Lords Corehouse and Balgray concurred. 

The Court accordingly decerned and declared, 
in terms of the conclusions of the libel, as qua- 
lified and limited by the verdict of the Jury : 
Found the defender, Wilson, liable in repetition, 
and in the expenses incurred in the Inferior 
Comt ; and all the defenders, jointly and^seve- 
rally, liable to the pursuer in the whole expen- 
ses of process, both in^this Court and in the Jury 
.Court. 

Pursuer's Authorities.— (2.) Robertson v Panton,2l9t 
Novt-mber 1793; (I.) WelU t». Miles, Trinity Term, 1821. 
Phrnwell and Aldersoii'a Rep. Vol. iv. p. 569. 

Defenderft* Aiithorines.— Olipbant and Co. v. the Mii- 
ffiRtrares and Town Council of Ayr, 18th January 1775. 
iMTiX Ahoyne and Otiiers v. the Magistrates and Town 
Council of Edinburgh, 10th March 1775. 

Lord Ordinary. Newton. Ac%. Cockbum, Jameaon. 
AU, Jeffrey. Forsyth. Stewart and Sprott, W. 8. Pur- 
/iner'd Agent*. Francis Hamilton, W. S. Dcfendera' 
Agent Sir R. Dundas, Cierk. 



SECOND DIVISION.— MarcA 6, 1829, 



No. 21 1.— CpwAN ». Watt. 

Warrant qf Imprisonment — Vitiation of, — On 
17th January 1829, the respondent presented a 
petition to the Justices of the Peace for the 
county of Dumfries, upon the narrative, that 
the suspender was father of an illegitimate child, 
of which she was at that time pregnant ; that 
itihe had reason to suspect that he (the suspen- 
der) was in meditatione fuga^ whereby the re- 
spondent would lose the sdiment of said child, 
and therefore craving a warrant to imprison 
him until he found caution, de judicio sistiy for 
payment of such aliment as might be modified hy a 
competent Court. Appended to the petition 
Inhere was an oath of creaulity by the respondent, 
fia to the suspender's purpose of leaving this 
fiountry, and as to her belief of his liability for 
the aliment. A warrant of imprisonment nav- 
ing been granted by a Justice of the Peace, as 
graved, ^a$ brougnt by a Sheriff-Officer from 
Dumfries to Edinburgh, where the suspender, at 
that time happened to be. A new petition was 
f hen prepared, and presented to the Justices of 
f he Peace for the county of Edinburgh, in name 
pf the respondent ; and a warrant was granted, 
g3(l January 1829, for apprehending the sus- 



pender, and bringing him before the Justices. 
Next day, the suspender emitted a declaration, 
which it is not necessary to advert to at present. 
The Justices, however, after it was emitted, al- 
lowed the respondent a proof, as to the SHspen- 
der's intention to leave the country ; and, after 
some iFurther procedure, granted the warrant, 
dated 4th January 1829, the formality of which 
was the only point discussed under the present 
suspension. It *^ grants warrant to constables 
of Court to commit the person of the said John 
to the jail of Edinburgh, therein to 
remain until he find sufficient eanCion de judicio 
sisti," &c. In explanation of the blank in that 
part of the warrant, which applies to the com- 
mitment to prison, the name John fVatt was 
originally written ; the surname fVait had been 
subsequently erased, and that of Catoan substi- 
tuted on the erasure ; but this was not mention'^ 
ed in the end of the warrant. On the 24th Ja^ 
nuary 1829, the suspender having been incar«t 
cerated by virtue of this warrant, a bill of sus^r 
pension and liberation was presented, oomplain- 
mg of this and various other irre^darities in 
the proceedings ; which, being followed with 
answers, was relused by the liord Ordinary on 
9th February 1829, who also found the miB^ 
pender liable in expenses. 

The suspender reclaimed to the Conrt, and 
their Lordships were unanimously of opinion, 
that the proceedings should be quashed altoge- 
ther, in consequence of the vitiation by the 
above erasure in the warrant. Their I/ord«iips, 
therefore, remitted to the Lord Ordinary to pass 
the bill, and grant liberation as eraved. 

Lord Ordinary, Newton. — Act. Solicitor-General and 
Uendenon.^Ait, Jeffrey. >^ illiam Martin, S.S.C. and 
Campbell and Bumside, W«S. Agenu. — Mr Tbomaoii, 
Clerk. 



March 7, 1829. 



No. 2]2^ScHuuB>iAii8 & Son v. GoMitE, 

Expenses. — In the end of the year 1825, J. C. 
Tweedie, merchant in Leith, commissioned Irom 
the pursuers a quantity of cheese, and drew a 
bill for the price (£54, 2s. 7d.), dated 9th De- 
cember 1825, payable at four months after 
date ; but it never was accepted. The cheese, how- 
ever, was shipped in compliance with the order. 
On 4th January 1826, Tweedie addressed circu- 
lars to his creditors, intimating that he wa^ under 
the necessity of suspending payments, and call- 
ing a meeting for the 11th of that mouth. On 
the 5th and 6th of the same month, Tweedie 
took delivery of the cheese in question. — 
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TvFeedie was afterwards seqaestrated, and Gol- 
die, the respondent, was appointed trustee. Tlie 
pnrsiiers olaimed a preference for the full value 
of the cheese ; but the trustee having imelled this 
clainiy his dedsion was brought under toe review 
of the Court, when their Lordships, on advisinr 
cases, with a minute and answers, pronounc^ 
thia interlocutor >^ 

" 3ik Jultf 1828. -^In respeet of the special cireamttan- 
ces in which the goodi in qoestioo were received into the 
posscenon of the bankrapt, Find that the iniatee has done 
wroi^in not aUosrin; to the petftkmert a preference on 
she eeqasstrated ofttate for the full amount thereof; ordain 
hira to alter the acheme of division, and to rank, prefer, 
and make paynietit to the petitioners of the full amount of 
their claim, and interest thereof, from the 12th day of 
April 1885, as set forth in the petition and complaint. 



Ind the petitionera eatitled to^theireii^eiMea against the 
ereditori 



ori, and the said Geoige Goldie qua tniite^ 
and remit to the Auditor,'* &c. 

Besides the above preferable daim for the 
price of the cheese alluded to, the pursuers 
were c reditor s on the estate of the bankrupt in 
five other accepted bills, amounting to about 
£306. For this sum they were accordingly 
ffvnked, and received a corresponding dividend 
along with the other creditors. In consequence 
•f the preference which the petitioners had sue* 
eeeded in establishing to the debt of £54, 28. 7d., 
and the expenses incurred on both sides of the 
litigation respecting said debt having been 
ehiuged againstf the common f nnd, there occur* 
red a deficiency for payment of the other credi- 
tors. The tmstee maintained, that a single cre- 
ditor who had prevailed in his litigation, and 
been found entitled to expenses, must still be 
ckai^ged with a proportion of the expenses in- 
curred on both sides, and that the whole ex- 
penses mnst be deducted from the common fund. 
He aocovdingly allocated a proportion of these 
expenses upon the pursuers, who having pre- 
sented a petition and complaint to the Court 
against this allocation. Lord Balgr^iy, Ordinary 
on the Bills, pronounced this interlocutor : 

•* 5tk January 1929. — In respect that the bonaJUle in- 
terpretation of a judgment of a Court of Justice, finding 
a partj entitled to expense*, must be to keep that pany 
iiulemnit of the consequences of that ^uit ; and also in re- 
spect of the decisions of the Court, Girdwood and Com* 
pany v. Creditors of Robert Fietning, Z-tth November 
1821 ; Scott V. Ros9, 12th June 18^2 (I. Shaw. p. 4^1); 
and Firman de I'Hfitet and Company v, M'Quepn, Ist 
December 182d (1. Shaw, p. 211.) ; and in respect th.t 
the distinction tuken by the trustee, that »he complniners 
are creditors aliunde of the bnnkrupt, separate and di^. 
tinct from the subject-matter of dispute, and so liible fur 
that part along with the other creditors who were oppo- 
nents of the compIainer«, is not consistent with the prin. 
ciples of law acknowledged in the foiesaid decisions; 
therefore alters the allocation of the trustee, and finds that 
no part of the expenses on either side of the litii^ation in 
question can be allocated so as to affect the claiin of the 



coroplatfiers ; end decerns and ordains the trustee to alter 
the scheme and allocation accordingly. Finds the com. 
plainers entitled to their experi^es, of which allows an ac- 
count to be given in, and remits to the Auditor to tax 
the same, and decerus.** 

A reclaiming note having been glren in for 
the trustee against this interlocutor, the Court 
unanimously adhered, and refused the piayer of 
the note. 

Jet. Rutherford h Hopkirk. — Jtt. Cockburn & A. 
Lothian. J. O. Hopkiik, and John Cook, S.S.C. 
Agents. — Mr Tbomaoiv Clerk. 



March 10, 1829. 



^0. 8J3.— Whytk V, Whyte. 

Aliment. — The pursuer, who was upwards of 
70 years of age, had become indigent and unable 
to support himself. His family cansisted of one 
son (the defender) and three daughters. The 
defender, who was married and had four cbil.- 
dren, stated himself to be tenant of a farm, the 
rent of which he had great difficulty in paying, 
and could do so only with tiie assistance of his 
father-in-law. The daughters of the pursuer 
were all married — were all oWlm* than the dufcu* 
der, and all in flourishing circiiinstanccs. 

The present action was directed against the 
defender only, and conpluded for an aliiuent of 
£60 per annum during the pursuer s life, or un- 
til he could support himself without the assist- 
ance of his sou. The defences were, Ly, An 
offer to receive the pursuer into the defender's 
family ; 2dlt/, That the defender's sisters and 
their husbands, being equally liable with him for 
aliment to their father, ou^Lt to have been made 
parties to the action ; and *V/y, That the defender 
had no funds out of which any sum of moiu^y in 
name of aliment to his father could be awarded 
against him. 

On advising the summons and defences, the 
Court were of opinion tliat an investigation be- 
fore the Sheriff was necessary, in order to as- 
certain the circumstaiu-es of the defender, and 
Ills ability to pay a sum of aliment ; but their 
Lordships considered that the principle of deci- 
sion had been laid down in tlic case of Jackson, 
17th November 1825, >vheu it was found, that, 
although a father s obligation to aliment his son 
was discharged by an offer to receive liim into 
his family, tlie same principle would not apply- 
to the case of an indigent parent. Such an of- 
fer by a son could not relieve him of his obli- 
gation of aliment, except in cases \\ Iiere ths 
son himself could shuw au ia;jliility to--j>ay aj» 
aliment iu money. 
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In order that this point of fact might be as- 
certained, the Court remitted to the Sheriff of 
Kincardineshire to inquire forthwith into the 
circumstances and situation of the parties ; with 
power to him either to decern against the de- 
fender for payment to the pursuer of a sum not 
exceeding £5 as an interim aliment, or to or- 
dain the defender, in the meantime, to receive 
the pursuer into his house, and to aliment him 
along with his own family, according as the 
said Sheriff may judge most proper in the cir- 
cumstances of the case ; the proceedings under 
this remit to be reported to the Court quampri- 
wum. 

Act. Monro.— -<ffc, Pyper. C. Gordon, W.S. and 
George Heggie, W.S. Agents. Mr Thomson, Clerk. 

^0. 214.^Hakvie, Advocator^ v, M'Intyjik, Ketjyon' 
dent, 

Homolncrntion — by Minor, — In Octol>er 1826, 
an indenture was entered into between the re- 
spondent, a cartwright in Glasgow, ayd the ad- ' 
vocator, Joseph Hjirvio, brother of John Har- 
vie, flesher there, with the special advice and 
consent of his said brother, and him as cau- 
tioner, and taking burden for the said Joseph 
Harvie, wliereby the advocator, with consent 
foi'esaid, bound and engaged himself to the re- 
spondent, as apprentice in liis art and trade, for 
four yeai-s from and after 4 th September 1^26. 
The advocator, who Wiis about 17 years of dge, 
was in the re:spondenf s em|)loyment for three 
weeks, on trial, previous to the execution of the 
indenture, and after it had been entered into, 
ho continued for nearly 10 months longer, when 
lie left the respondent's employment, and would 
not return to complete his Indentiu'e. A sum- 
mary application was presented to the jNIagis- 
trates of Glasgow for warrant to imprison the 
advocator imtil he fonnd caution that he would 
return and implement his indenture, or, at least, 
to decern and ordain him to return and com- 
plete his apprenticeship. To tlii^ ajiplication 
Imswers were given in by the advoi'ator, where- 
in he stated, that his fatlier had di(?d 8ome years 
before, leaving property to a hufre amount, 
trhi6h, by his settlement, was conveyed to cer- 
tain trustees, whom he also name:!' tutors and 
curators to his children ; and that the advoca- 
tor's uncle, Janies Harvie, one of these trustees, 
}iad accepted of the trust and curatory, of which 
the respondent's procurator was aware. It was 
idso stated, that the advocator disliked the 
trade-^that he had not bodily strengtli for it — 
that it was not suitable to his nieatis and j)ros- 
pects in life — and that liis ctiratriis had advi-^cd 
|iim to abandon it. The pk-is maintained by 



the advocator, were, 1^^ That the action was 
incompetent, as it was directed against a minor 
puhesy without calling his curator as a party ; 
and 2dy That an indenture entered into by a mi- 
nor without consent of his curator nominatim, is 
null and void, and canndt be enforced. The Ma- 
gistrates, on considering the pleadings, Appoint- 
ed the respondent to make the advocator s cura- 
tor, James Harvie, a party to the action. This 
was accordingly done, and tbe Magistrates, 26t^ 
November 1827, sustained the indenture as 
binding on the advocator, till reduced by the 
competent Court, — ^reserving to him to institute 
such proceedings as he might be advised to 
adopt for that purpose,^-and orduned him furth- 
with to return to the respondent's service, and 
to implement the said indenture till set aside, 
reserving the respondent's claim of damages for 
the breach thereof. 

Thi& judgment was advocated by Joseph 
Harvie, and James Harvie, his curator, on tho 
' following grounds : — 1^/, That the original 
petition was inept, having been directed 
against the minor alone^ although the responr 
dent was fully aware tbftt he was under curat 
tory. 2dy That the curator was never regular- 
ly made a party to the action. Sd, That th^ 
indenture was null, having been entered into by 
the minor, without his curator's knowledge, ad- 
vice, or consent. 4/A, That the contract being 
null, ipso jure, and the nullity being instantly 
verified, such nullity was pleadable, via except 
tionisy without a reduction ; and 5th, That the 
contract being null, ipso jure, was incapable o£ 
being homologated by any acts of the mmor be- 
fore he attains majority. In answer, the re- 
spondent contended, 1^/, That the advocator 
had not timeously produced evidence of the cu- 
ratory — ^that he was personally ignonmt of the 
fact when the petition was presented, and that 
the petition contained conclusions strictly appli- 
cable to the minor. 2d, T(iat h^ had been duly 
cited, compeared, and pleaded to the merits ot 
the ca^(e. Sd. That the advocator appeared fo 
the world to be under the protection of his bro-' 
ther. The indenture was entered into under 
that impression, and it was homoli»gated by the 
advocators. 

On advising the case, the Lord Ordinary, 1st 
July 1828, pronounced this interlocutor : — 

'* H:<ving resumed considiration of the debate, snd 
advised the procc^^s, itdrocateA ih^ cuuse, and finds the 
inden'uie i^ entered into hy the ndvuciitor, Joseph Har- 
vi<-, with rhe special udvice and consent of his hrnther 
John HHrvi(>, atid that one of the \vitne»ses to it is an- 
other l»r •th;T, Alexander : Finds it stated hj the re- 
spondent in the aniwers in the Inreriur Courr, and no 
di-ni.d u( the nvernieut in the revised cunde^cendencei 
the p:t«tes distiitdly informed him that John Harvie 
(uith uhoin, as was known to his uncle, he was H>ing af 
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the time), was Joseph's tutor : Finds it also stated in 
the said answers, and not noticed in tbe revised condescen- 
dence, that James Harvie, who says he acted as the cu- 
rator, knew that the minor intended to enter into inden- 
tures with the respondent — that he knew, and frejiuendy 
saw the minor in the respondent's workshop after the in« 
denture was executed, and that he made no objection to 
the contract, although Joseph was in his employment near- 
ly a whole year: Finds, that the advocator entered injto 
his apprenticeship on 4th September 182^ and continued 
therein till the end of July 1827 without challenge or ob- 
jection of any sort from any person : i<lnds, in these cir- 
cumstances, that the respondent was not bound to recog- 
nize James Harvie as curator for the apprentice, and to 
make biro an original party to this application, and that 
the order of the Magistrates to make him a party* was suf. 
ficiently implemented in such a summary application as 
this, by the intimation of the application to James Har- 
vie, which produces his compearance in the cause : Finds 
that this indenture, having been entered into by the ap. 
prentice with consent of bis brother, who was held out by 
him as bis guardian, and having been acquiesced in by 
the curator, and acted upon by alt parties for so many 
months, cannot now be objected to, as a deed null in re- 
spect of its having been entered into by a minor, having 
curators, without their consent^reserving to the advoca. 
tor his privilege of being restored against it as a deed done 
in minority, if he has any grounds for being reponed 
against it ; Ordains the advocator, Joseph Hsrvie, forth- 
with to return to the respondent's service, and to imple- 
tnent the said indenture, and decerns ; reserving any claim 
of diimages which may be competent ^o the respondent 
for breach thereof, as accords : Fiiids tbe advocator 
liable in expenses," &c. 

To this interlocutor the Court, upon adris- 
ing a reclaiming note for the advocator, ad- 
hered. 

Advocator's Authorities.— (1.) Ersk. B. 1, tit. 7, sec. 
13 ; (3.) Tait on the powers and duties of Justices, p. 346. 
(4.) Ersk. B. 1, tir. 7, sec. 34. Bell v. Wilson, Mor. 
8943. Hamilton v. Hamilton, 8981. Dick v, C'umming 
and Smiths, 3 Shaw 23 L K(«imes's Eluc. p. 2. (5.) 
Hume V, Lord Justice Clerk, 5688. Dundss ». Allan, 
Mor. 9034. Ferguson ». M'Pherson, 30th June 175a 
Melv:lle V, Ainot, 5th July 1782. Rankin ». Rankin, 
•ec. 1. p. 4a 

Respondent's Authorities! - (a) Ersk. B. 3, tit. 3; sec. 
47, etieq. 

Lord Ordinary, Medwyn. jlct, Russell. AU, A. Gillies. 
Chas. Fisher and R. WcUh agents. Mr Ferguson, clerk. 

No. 215.— Pollock, Suspender and Purtuer, v. Menzies 
AND Sons, SuiPBUiLDEJia, Lsith. 

Possessory Judgment and Expenses. — Certain 
subjects iir^eith, the propcrt)r of the late 
Richard Chalmers, which lie interjected between 
the road from Leith to Qiieensferry and the 
Water of Leith, were jpossessed by Morton and 
Company, shipbuilders in Leith, for about seven 
years prior to 1826,^'under a lease from Chal- 
mers' Trustees. Shortly before entering into 
possession, Thomas Morton invented a machine 
for hauling on shore and kunching vessels, ge- 



nerally known by the name of Morton's Patenjk 
Slip, which he constructed upon part qf the pre- 
mises, and which extends into the channel ofth^ 
Water of Leith, both at high and low waten 
Upou the side next the fair way of the river, it 
was protected by a stone wail, and extended 
along 104 feet of part cf the premises. The 
lease to Morton and Company expired at Whit- 
sunday 1826 ; but, in December preceding, the 
respondents agreed to take the slip oflp their 
hands, as well as the lease for the remaining 
months then to run. About the same time, 
the respondents agreed with Chalmers' Trustees 
for a seven years lease from Whitsunday 1826, 
of part of the premises previously occupied by 
Morton and Company. Some time subsequent 
the suspender obtamed a lease from Chalmers' 
Trustees of the remaining part. This lease to 
the suspender contained a reference to that 
which had been granted to the respondents, and 
bore, that the subjects were let to the suspender 
as a coal-yard :— ^ 
• 

«« With the use of the quay for unloading vessels, subr 
ject always to the right acquired by the said Robert 
MefiZies And Son, under their foresaid lease, to a three 
feet passage along the top of the quay, eastward 104, feeL 
for fciking on and oflF vesseL*, by ways laid along the face 
of that part of the quay for their patent slip, which mu^t 
b«^ kept free of vessels ; and which passage and right 
gnnted to them is specially reserved from and unaffected 
by the present lease; and which passage they are bound 
to mail off in ai sufficient manner io terms of their lease if 
required.'* ' 

It was stated by the respondents, that when a 
vessel was birthed at the quay of the suspender, 
it was impossible for the respondents to enter 
on or launch a vessel oflp their slip. In October 
1826, the respondents, having occasion to draw 
on the slip a vessel for the purpose of repairs 
bein^ made upon it, found it impossible to dp 
so without removing a sloop lying at the sus<* 
pender'« wharf somewhat astern ; and no on^ 
being on board of that sloop, the respondents' 
servants went on board, and slackened the 
moorings, so as to allow the other vessel to be 
entered on the slip. The suspender, (2d Fe? 
bruary 1827,) presented a bill of suspension and 
interdict, upon the allegations, that, upon various 
occasions, the respondents had unmoored vessels 
at their own hand, for the purpose of obtaining ac - 
cess to the slip ; and to this suspension, Wilson, 
t\e harbour-master of Leith, was made a party, 
upon the averment, that he had given authority 
for the unmooring of a vessel at the instigation 
of the respondents ; and that, by the regulations 
of the harbour of Leith, which, it was maintain- 
ed, included that part of the river up to the sub- 
jects in question, and considerably beyond them, 
established by act of the Town Council of Bdln^ 
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burgh, 20th August 1788, no y^ssel was liable 
to be removed, while loadiiuf or disch^fing a 
cargo, to allow anodier yessefto pass. The bill 
concluded, by praying for an interdict, prohibit- 
ing and disdiarging Menzies and Son, and the 
«aid James Wuson, or one or other of them, 
tind idl persons employed by them, or acting 
imder Iheir anthority, from removing or tuming 
adrift any vessel or vessels mdoadinp^ for the 
pnrsner at the aforesaid wharf, or lym^ there 
ibr that purpose, or otherwise obstructmg the 
pursuer m the peaceable and lawful possession 
of the sud premises and privileges let to him as 
aforesaid. After a variety of proceedings, the 
Judge-Admiral, 23d August 1827, pronounced 
therollowing interlocuitor : — 

•* In rewpettk is iiitimated, on tb« part of the smpen- 
4er, ibat it it bis intention to coronence befora thie Conit 
a pioceai of declarator, with a view to the atoblitfaaient 
of his rights, in which the Magistrates and Town-Counctl 
of £dinbargh,and the Leith Dock Commissioners, are to 
"be called as defenders ; ststs this process of suspension 
until the 12ih November next, in order that the suspen- 
der may have an opportunity of bringing said process of 
^eebntor.* 

The suspender not having brooglit his aotion 
of declarator, the Judge- Amniral, upon advising 
a minute for the suspender, and answers for 
the resjpondento, 24th January 1828, pronounced 
tfie fouowing interloeotor : — 

« Finds it established, by interloeotor of 8Sd Angaal 
last, which was acquiesced in by the whole parties, that 
the suspender, when that interlocutor was pronounced, 
signified his intention of commencing before this Court 
a process of declarator, with the view of establishing his 
rluimB, m which the Magistrates and Town Council of 
Edinburgh, and the Leith Dock Conmiisshiner*, were to 
be caOad as defenders, and in oonseqoenM tbeseoA the 
vrocess was, by said interlocutor, siOed until the 12th day 
of November last : Finds, that the suspender has now 
judicially declined to hisist in s<iid process ; and oa the 
merits of the question now depending, Finds, that the 
tacks granted to the parties respecttvely, proceed from a 
eonmon author : Finds, that the tack to the sunpender 
coronfehends a coal yard, with the use of the quay ai^s* 
cent, (or unloading sl/ips : Finds, that the taek to the r&. 
spondent comprehends a ship-building yard, with the u»e 
of the quay adjacent, for ship-building or ctirpenter work, 
und of a road at the top of the quay, as therein described t 
Finds that the tacks of the parties contain no clause for 
fcgulatingthe manner in which the ^^easels of the parties 
shall paas each other when going to or returning from 
their respective yards : Finds, that thia matter must be 
governed by the same rules which regulate the passage 
of vessels hi other parts of the river of Ltfith : Fmds it 
instructed by the printed copy of the regulations of the 
Town Couniril of fidinbmgb, tbut a matter of this kind 
is regulated by the^horo-master or his deputies t There- 
fore, prohibiu and interdicta the respondents, Menalea 
and Son, from renroving at their owii hand any reasels 
belonging to the suspender, when stationed at the quay ; 
lesening to the respondents when ihey find H necessary 
to have ai^ veasel belonging to the suspender removed, for 
the pnriMMe mentioned in their taok, to apply to the fhoie- 



mastr, in terms of law, and of the printed n^guJatioiia 
before«mefltioned ; and, with respect to the shoxe-master, 
prohibits and interdicts him from removing, or causing to 
be removed, any vessels belonging to the suspender, ex- 
cept according to the rules in use, to he observed With 
regard to other vessels paasi ng each other in the river, or 
goinp; from or approaching other docks in the river ; re-, 
serving to all the parties interested to insist in a process 
of dedaiator relative to their respective rightSy either iu 
this Court or in the Court of Session, as they shall be so 
advised, and reserving all objections to said procesa : 
Finda the suspender liable in the expenses incurred by his 
competitors since the ^3d day of August last, and in no 
other expense ; and dispenses with any petition aguust 
this interlocutor, and decerns.** 

An aoeonnt of expenseg having t>een lodged, 
including the expenses of a discussion that nad 
taken place upon 23d August, and been approved 
of by tne Jaage-Admiral, a Mil of suspension of 
a threatened diarge for these expenses was pre- 
sented to the Court of Session, which was fol- 
lowed up by a sununons of reduction of A& 
judgments aoove quoted ; and the suspension hav- 
ing been remitted to the reduction, and having 
oome to be advised together, the Court pro- 
nounced the following interlocutor : — 

** likh March 1829.— Repels the reasons of suspension, 
in so far as regarda the merits of the case, and expenaes of 
process incurred in the Admiralty Court since S3d Au- 
gust 1827 ; but ausUins the reasons as to the expenses 
of process incurred in that Court before and upon that 
date. Quoad tiUrot Finds the letters orderiy prooeeded, and 
expenaes due, except in so far as regards the discussion of 
the ckim to these expenses in the Coort of Admiralty, 
now repelled, as incurred on or prior to the date afo res a i d % 
remit to the Auditor to tax, and decern.** 



Mt. Dean of Faculty.- 
-Mr Ferguson, Clerk. 



"Ait. Solicitor-Ueneial, Pyper. 



March 11, 1829. 



No. 216.— Fbrguson v, M*Gachck8. 

Passvoe Title^-^The late Mr Geor^ M'Ga- 
chen, brother of the defenders, lived in fiunily 
with the pursuer for about 25 vears- In 1820, 
he was admitted a Member of the Faculty of 
Advocates, and di^ on 20th June 1828. The 
pursuer alleged, that it had been arranged be- 
tween the deceased and herself, that they should 
live together in the same house, upOfti^an under* 
standbig that each of them should contribute 
equaliy to the support of the establishment! 
'Iiiat the deceased had never paid any p vt of his 
share of this expense, and was, besides, indebted 
to the pursuer m certain sums advanced by her 
on his account; and the summons, therefore, 
concluded for repayment of these sums against 
the defenders as heiim served and retoured to 



Digitized by 



Google 



No. 9,} 



SCOTTISH JURIST, 



HI 



their said deceased brother, or as executors de- 
cerned and confirmed to him, at least as law- 
fully charged to enter heirs to him within 40 days, 
conform to act of Parliament ; and abo, as law- 
folly charged to obtain themselves decerned and 
confirmed executors, qua nearest of kin to the 
said George M'Gachen within 20 days, conform 
to act of Parliament, or as otherwise represent- 
ing their said brother on one or other of the 
passive titles known in law. 

Upon the death of George M<(jachen, his pro- 
perty was found to consist of an heritable bond 
and seisin for £800, and 200 shares of the stock 
of the Scottish Union Jnsurance Company, with 
a few books and other effects of trifliog value* 
As the deceased left no settlemwit, the heritable 
security fell to the defender, and the moveables 
po his other brother and sister, as next of kin. 
This papers of the deceased were locked up in 
tfie repositories of the pursuer. In the view of 
making up a title to the heritable debt of £800, 
the d^enders* afl^eut applied for, and got from 
the pursuer the boi)d and relative pikers. On 
5th September 182^, the defenders were char- 
fed to enter themselves heirs in general to their 
deceased brother within 40 days, conform to 
act of Parliament; and ska, to obtain them* 
selves duly and lawfully decerned and con- 
firmed executors, qua nearest of kin, within 20 
days, conform to act of Parliament. The pre- 
sent action was raised on 8ih September 1828* 
The leading defence was, that the action had 
bean improperly raised durin|[ the currency of 
the amius ddiberandu The claims of the pur- 
suer were also disputed, and the existence of any 
agreement, that ^e and the deceased were to 
live together, and to bear equal shares of the ex- 
pense of the establishment, was denied. 

The Lord Ordinary, 17th December 1828, 
sustained the dilatory defence, dbmissed the ac- 
tion, and found expenses due. 

The pursuer presefited a reclaiming note to 
the Court, which the Court unanimously refus- 
ed, holding, tliat the passive title of gcstio pro 
harede was not incurred by an heir calling for 
production of bis predecessor s papers ad ddii^e^ 
randum. 

Lord Ordinary, Mackenzie. AcL More. — Alt. Whig- 
ham. Campbell & Mnck, W.S., and Scatt & Uannay, 
W.S., Agents. Mr Thomsoti, Clerk. 



No. 217.— PORTBE 0. HoVLDflWOaXH. 

Assignation — Warrandice, — Alexander Rae, 
John Walker and Robert Paterson, obtuned a 
lease of certain coal- works on the estate of Bel- 
videre, near Glasgow, for the space of 25 years, 
from Whitsunday 1815, at a rent of £400, pay- 



able at Martinmas and Whitsunday. The right 
to this lease was acquired by William Craig, sur- 
geon in Parkhead ; and the property having been 
sold, the purchaser reduced tne rent to £S50. 
Craig assigned the lease to €reorge Sinclair, in se- 
curity of a sum of money advanced by him ; and 
James Porter having paia this money to Sinclur, 
obtained an assignation to his right in security, 
and took possession. Craig, by this time, had 
become insolvent, and executed a trust-deed for 
behoof of his creditors. In March 1825, 
token Porter was ih possession, Houldsworth 
bought up the lease from Craig*s trustees, and 
obtained a conveyance thereto, in the commence- 
ment of the dispositive clause of which, Por- 
ter was mentioned merely as a consenter, but 
the alter part of the clause was in the fol- 
lowing terms: — ** And WE the said several 
parties, with mutual assent and consent, sell, as- 
sign, and make over from us, each and every ofus^ 
and our respective heirs and successorsy^^c.--'- 
Aud by another clause, fixing the term of en* 

3, Houldsworth bound himself to relieve the 
ole parties, including Porter, of the rents, 
" from and ajter the date hereof^ Porter, of 
the same date, ceded possession to Houldsworth. 
At Whitsunday 1825 the vihole previous half 
year's rent haviiig been demanded by the new 
proprietor ft-om Hoidds worth, he paid the amount 
accordingly. Houldsworth then brought an 
action before the Sheriff of Lanarkshire, against 
Porter, and Cra^ and his trustees, to relieve 
him of the proportion of rent due from Martin- 
mas to March, before he Obtained possession. 
This action was opposed solely b^ Porter, and the 
Sheriff having decided against him, he presented 
a bill of advocation, which having come befora 
the Lord Ordirisiiy on the expede letters, his 
Lordship (6th February 1827), advocated l^e 
cause, aad assoilzied the advocator, with ex* 
penses. 

But, upon advisinff a reclaiming note for 
Houldsworth) the Judges were equally divided 
in opinion, and the case was ordered to lie over 
for subsequent discussion. The Judges respec- 
tively adhering to their former opinions, when 
the case again came out for advising, cases were 
ordered for the opinion of the whole Court. 

The following is a siunmary of the opinion 
given by Lord Cringletie : — Houldsworth ought 
to prevail, \st. Because, from the form of the 
deed. Porter was not simply a consenter but 
a party, and the expression in the deed, that 
Houldsworth was to relieve him, and the other 
parties of the rents, *' from and after the date 
nereof," necessarilv meant that Porter and these 
parties were to tree him of the rents prior 
thereto. — 2dlff^ Because Porter, having been in 
actual possession during the period from Mar- 
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tinmos to " the date hereof," was the party 
properly liable for the rent of that period. 

Lords Mackenzie and Corehouse gave a unit- 
ed opinion to the same effect, observing, in far- 
ther support of the latter ground, that if the land,- 
lord, in place of exercising Ji^s right to draw the 
M'hole rent from Houldsworth as the tenant in 
possession, which was enough for him, had con- 
vened both him and Porter in an action for pay- 
ment, Porter would have had to pay, as he could 
not have reaulred his successor to do so ; and 
that the accidental circumstance of the landlord, 
for his convenience, proceeding against Houlds- 
worth alone^ ought not to affect the question J[>e- 
tween the parties themselves. 

The whole of the Judges pf the First Division, 
including the permanent Iiords Ordinary, were, 
however, of a contrary opinion. Their Lordships 
considered, in the 1st place, that the terms of the 
deed in favour of Houldsworth did, by no means, 
specifically characterise Porter as a principal par- 
ty ; or if the word " tve" in the latter part of the 
disponing clause, did include Porter, *< the pas- 
gage was, in so far as he was concerned, altoge- 
ther inconsistent with the right he had to the 
lease, and of course inept." But, in the 2d place, 
l)y the nature of his rignt, Porter could only be a 
consenter ; as aU he had to do in the conveyance 
to Houldsworth was to give his consent ^o 
it on receiving payment of his money. After 
that he had only to leave the field. A Sd con- 
sideration weighed with their Lordships, name- 
ly, that Porter was no party to the bargain by 
which the lease was transferred to Houldsworth, 
and he only became a paity to the actual con- 
veyance of it, to save the expense of a separate 
discharge and renunciation of his security, which 
ought not to change his character in the transac- 
tion. 

According to the opinion of the majority of the 
Court, therefore, their Lordships refused the de- 
sire of the reclaiming note for Houldsworth, 
and adhered to the interlocutor of the Lord Or- 
dinary. 

Lord Ordinary, Medwyn. Jet, Ciininghame.— ^/f. 
Ruweli. J. Stuan, and W. A. G. & R. Ellis, Agents. Mr 
Thomson y Clerk. 

No. 218.— jR#daimiw^A'ote.— Shanks Suspender ^ v. Rev. 
D. Grant, Charger, 

Removinor^-^The supcndcr*s father was a te- 
nant of a faxpa. belonging to the charger by a 
regular contract of lease. He having died, the 
possession was continued by the suspender, 
who having fallen into arrear of rent, a process 
of sequestration was, (September 1828,) rais- 
ed against him for these arrears^ and also an 



action of removing under the act of sederunt, on 
the allegation that he was more than two years* 
rent in arrear. In defence to these actions, 
the suspender alleged, — 1st, That the charger 
had not stated the rents correctly, as he h:id 
agreed to give certain permanent deductions ;-<— 
and, 2df That the suspender had certain counter- 
claims against the charger, which, if taken into 
account, would leave little or nothing due to 
him. There being no proof as to the first of 
these points, it was reterred tp the charger's 
oath. The oath was taken, and upon advising 
it, the SherilF pronounced this interlocutor : — 

•* 28lk December 182d.-^Having considered the pursuer's 
OHtht on the defender's reference, and whole process; 
Finds the pursuer's oath negative to the defender's allega- 
tions thereto ; and therefore find«, that till certain parts 
of the farm were ceded for planting, the defender's rent 
must he hcfid to have been L200 yearly, and that he is not 
entitled to any deducltou therefrom, eiceepting those sums 
which the pursuer voluntarily abated : Find^, that in the 
defender's stMt^ of rent<, he has deducte'4 from his renc 
the turn of L4^ for each of crops 1826 and IS27, in re- 
spect of ground ceded for planting, which has been ac- 
quiesced in on the pursuer's part ; and that the sattie de- 
dOrtion mint continue during the remainder of the lease, 
wtiereby the defendei's rent for each of the said cropi 
1826 and 1827 was Ll^ Sterling : Finds, That at the 
commencement of this action, the defender was in arreaf 
more than two years' rents, and thnt he still continues tp 
be so, whereby he has irritated his tack, under the branch 
of the act of sederunt libelled on : Finds the irritancy inl 
curred, and decerns summary removing against him ut li" 
MAi^ur.'* 

This interlocutor having, 23d January 1829^ 
been adhered to by the Sheriff-depute, Shanks 
presented a bill of suspension, which was, 19th 
February 1829, refused by the Lord Ordinary, 
who subjoined to his interlocutor the following 
note: 

** As the decreet of removing rests upon the express 
finding, that the suspender is in arrear of more than two 
years' rent, it does not appear t% the Lord Ordiniiry that 
the avermeiit of counter-claims on the part of the rus- 
pciidor, SHJd to he in dependence befure tiic Shertflf, i^ 
sufficient to obtain a suipen^ion of that decreet, there 
being no specili«; statement by the suspender of the 
amount of those counter-claims, as compured with the 
gro«s amount of the nrre irs ; so as ib shew, tha^ even if 
ultimately sustitined, they would reduce the anears below 
two years' rent." 

The suspender presented a reclaiming note, 
upon advising wliicli, the Court adhered to the 
interlocutor of the Lord Ordinary, and refase4 
the desire of the reclaiming note. 

Lord Ordinary, Fullerton. — ^c^ Skene. — Alt. Grnnf, 
Alexander Shepherd, W.S., and Campbell & Mack, W.S: 
Agents.— Mr Thomson, Clerk. * 
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No. 219. — Robert Sutor v. His CasDiroas. 

Cessio. — Half-Pay, — The pursuer ef this cm- 
sio enjoyed a half-pay allowance of £36, lOs^as a 
retired ensign of a militia regiment, upon ^hich 
he had to support a wife and family. 

The Courtgranted him the cessio^ and refused to 
make him assign any part of the half-pay allow- 
ance to his creditors. 

Act, Dunbar, Alt, Russell. Hiindyside and Campbell, 
W. S. Puraaer*a Agencs. Charles Fisher, Creditors* 
Agent. 



Dlci^SONS tf. Loan MsDWYN & CUNINGHAltE. 

^gr A report of this important case, which could not 
possibly be compressed into this Number, will appear, 
along with a full Index, on Thunday next. 

OUTER-HOUSE. 

March 11, 1829. 

Ko. 220.— Jaioeson v. Dowie ANn'OrHEii?. 

Process^ — Decree against absent Defenders, 
6thers appearing. — Dowie, a hankmpt, having 
offered caution to the satisfaetion of the whole 
creditors ranked on his estate, for payment of 
20 s. per pound on his debts, presented an appli- 
cation to the Court, in which the trustee and the 
whole of these creditors concurred, praying their 
Lordships, in the usual form,, to approve of the 
composition, — ^to exoner the trustee, — and to 
^ discharge the bankrupt of all debts contract- 
ed by him prior to his sequestration, on pay- 
Daent of the composition in terms of the bond." 

The Court pronounced judgment accordingly ; 
but it afterwards appea];ed thai the cautioners, 
in place of binding themselves in the usual form, 
to pay the composition to all the creditor?, had 
only bound themselves to pay it to tlie creditors 
ranked. By the form of the j udgment pronounc- 
ed, the absent creditors were, in this way, shut 
Out altogether, — ^the cautioniers not being bound 
beyond the limit set to their own obligation, the 
bankrupt having been discharged ** on payment 
of the composition in terms of the bond ;" and 
the trustee oeing divested altogether and exoner- 
ed. The pursuer, as executrix qua relict of one 
of the absent creditors, finding herself thtis si- 
tuated, brought an action against the bankrupt, 
trustee, and creditors, on whose application tne 
decree in question had been obtained, conclud- 
ing that it ought and should be found and de- 
claredy that they had acted wrongfully, fraudu- 



lently, and illegally, and that they should there- 
fore be subjected, personally, in the amount of 
the pursuer s claim against the bankrupt, nomine 
damni ; Or, at least, that the decree should be 
reduced and set aside, and the sequestration 
again opened up, in order to make way for a 
complaint at her instance, under the 60th section 
of tne statute, or for such other measures as 
might enable her still ta subject the bankrupt 
estate to her diligence. Some of the parties, 
called as defenders to this action, appeared, 
others did not ; the pursuer therefore moved for 
a decree in absence against the latter, in terms 
of the first conclusion of her summons. This 
motion was, however, resisted by the counsel of 
the defenders, who had entered appearance, on 
the ground that it went to declare a proceeding 
to have been wrongful, fraudulent, and illegal, 
which he was presently^ engaged on behalf of his 
clients in justifying and supporting ; he therefore 
submitted, that the Lord Ordinary ought to do 
nothing more than decern in terms of the pecu- 
niary part of that conclusion, as the declara- 
tory part of it formed the point at issue between 
the pursuer and his clients, the defenders, who 
had entered appearance. The Lord Ordinary 
decerned according to the motion of the pursuer, 
and refused to insert any reservation or qualifi- 
cation in the interlocutor, expressive of the rights 
or interests of these defenders ; as the decree-, 
whatever might be its terms or import, could 
never be used or referred to, excepting against the 
parties against whom it was actually pronounc- 
ed. 

Lord Ordinary, FuIIerton. — Act. Macallan.— v/^. O. 
M'Neill. George LogHri, W.S. Puriuer'H Agent; Tod 
and Wright, W.S. Defenders' Agents B. Clerk. 



JURY COURT. 

March 10, 1829. 

No. 221.— A. V, B. 

Expenses — Objections were lodged in this 
case to the report of the Auditor, but after- 
wards withdrawn. The Court, in approving of 
the report, decerned abo far £1, 7s. 8d. (£1, 
Is. and 6s. 8d.) as the expense of the additional 
appearance occasioned by the lodging of the ob- 
jections. 

Acu Jameson, Alu Wbigbam.— James Gemmell, 
Agent. 
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Expenses. — When the partieft eame to a4jinl 
the terms of their issne before the Jnry Clerks, 
it was, for the first time, objected by the de- 
fender, that the pursner^s stfniiriolkis ^as defec- 
tive and irreierant, in so far as it did not arer 
£i]sehood« The Court were of opinioit that this 
objection was well founded, but allowed an 
amendment of the Kbel to be lodjoped, where- 
upon the defender craved his whole expenses; 
but the Court, on the f^ound that he had stat-* 
ed no such objection^ either in his defences, ali« 
swers to the condescendence, or revised an* 
8wer8,^^]owed him only three guineas as the 
expense incurred since the 6bjectiott had been 
started. 

Jci. JeSiejf^jUt. CoclLbuAi. 



No. 223L— Balmeb n. HoaABTK. 

Diligenee, — ^This was a rediiotion of a lease, cm 
the hetul of fraud. The pursuer's averment was, 
that he had been deceived by Hdse plans of the 
subjects, and b^ false advertisements in the news- 
iH^rs regarding them, and he moved for a di- 
ligence to recover all plans of the sulijects in 
the defender's possession, as well as all newspa- 
pers in which the subjects had been advertised. 
The defender having objected that the pursuer 
was not entitled to recover plans which might 
have been prepared subsequently to ih^ date of 
the lease, the Court allowed such plans to be 
recovered as Inay haVe exiifted prior to the pur- 
suer's taking actual possession of the sufjects, 
and granted the dibgence for recovering the 
newspapers, although this mode of recovering 
newspapers was strongly opposed, as novel and 
inapplicable to the use and purpose of a dili- 
gence. 

Act, P. Koberttoiu— ^2r. Buchanan. 

March J2, 1829. 

No. 884. — Bruce, Suipender and Punuer v. Smith and 
Company, Ckargtrt and Defenders. 

Forgery. — The questkm in this case was, whe- 
ther a biU drawn by GeoiM Hoiiy, late of this 
dty, and pnHTTorting to be accepted by J. C. 
Bruce of Balt^rystie, was a forgery* Hony ha- 
ving been accused of forgery and fraud, to a 
great extent, practised on almost every bank in 
Edinburgh, effected his escape to America about 
^ end of December 1826. Mr Bruce had a 
great number of cash and bill transactions with 
Houy ; but the signature to the bill in question 
Bruce, in the most positive terms, declared to be 



a forgery. The imitation of the hand-wnting, 
fao#ever, Iras sndk as ta deceive many indivi- 
duals supposed to be intimately acquainted with 
Mr Bruce's subscription ; and from the dale of 
the bin correisponding to the period of a renewal 
ef a genuine bill for a similar amount, and other 
cilreumstaoces, the probability of the document 
beinff also genuine #as very strong. DiligenciT 
had ae6n raised against Mx Bruce, at the in- 
stance of Donald Smith and Company, against 
which a bill of suspension, on an averment of 
forgery, was presented a|^d passed ; and the' 
cause having been remitted to the Jury Court, 
was tried upon the following issue :-^ 

^^' Whether the name of Jaones C. Bruce, sub« 
scribed to the bill in process, charged upon, for 
the smo ef jBSOO, dated 4th October 1826, bear* 
ing to be drawn by Geerge Heuy, and bearing 
to be accepted by the j>ursuer, was not the true 
and genuine subscription of the pursuer, James 
CarstaiiiB Bruce of Balchrystie." 

Afiter the examination of a number of wit- 
nesses, both for the pursuer and defenders, the 
Jiuy found a verdict for the^ pursuer — thus de-' 
claring the bill to be a forgery. 



HOUSE OF LORDS. 

March 6, 18291 

Commercial Bank v. Pollock ; Bennett v. M'LacbUm i 
Speoce V. Rots^ Adjourned to Wednesday next. 

March ^, 1829. 

Scott v. Kerr— Lcare given to enter into recognisance' 
for the appeHant. 

Grieve v. WiUop— >Appeal restored, end eet down for' 
hearing of content. 

March 10, 1829. 

M'Taviab v. Scott—Respondent to antirer perempto^ 
n\j in a week. 

March 11, 1829. 

Commercial Bank v. Pollpck— Heard out — Judgment 
deferred. 

Bennett v. M*Lacblan— Partly heard, and a^ourned to 
Friday. 
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INNER-HOUSE. 



FIRST DIVISION.— Afarc/i 10, 1820. 



No. 225.— Datzd Dickson & Others v. Cukinghamb 

AND LOftD MSDWYN. 

EntaUr^^What amounts to an annihilation iyf 
— Contravention -— Irritancy — Purging qf-—^us 
Teriii-^Pleading by exception — Homologation — 
Implication — Res Judicata^ — The late General 
William Dickson, in implement of a decree-arbi- 
tral pronounced in a suomission of certain claims 
to the estate of Kilbucho between him and his 
father,' executed an entail in 1776, whereby he 
disponed that estate to his father, in liferent, and 
to himself and the heirs-male of his body in feie ; 

<* Whom failing, to John Dickson, advocate, my first 
brother- german, and second son of the said David Dickson, 
my father, and the heirs-male of his body ; whom fniling, to 
David Dickson, my next brother-german, and third son of 
mj said father, and the heirs-male of his body ; whom 
failing, to any other sons to be procreated of the body of 
the said David Dickson, my father, according to their se- 
niority, and the beirs-roale of the body of such sons; 
whom failing, to Dr Michael Dickson; whom failing, to 
the heirs-female procreated of the bodies of the several 
substitutes above-named.** 

The entail contained an express prohibition 
against a sale of the estate, or burdening it with 
debt, or allowing adjudication to pass against it, 
and also against possessing unaer any other 
tide. 

These prbyisions were all fenced with the 



usual prohibitory, irritant, and resolutive clauses 
directed nomitkatim against General Dickson, as 
well as the substitute heirs; but a power 
WBs resenned to him or any of the heirs- of 
entail to *sell as much nfthe estate^ under warrant 
of the Court of Session, as miffht be necessary 
for dischdtging the debts and ourdens affscting 
a prior to its date. In the year 1783, it was 
found necessary to take advantage of this reser- 
Tation ; atad an action was accordingly brought by 
the Genera] and his brother John, ror obtaining 
the authority of the Court to sell part of the es- 
tate, in order to dischage such debts. All the 
heirs of entail were called as pai ties to this ac- 
tion, John Dickson appeared as Counsel for the 
pursuer, while he, at the same time, held the 
character of administrator-in-law for his lifant 
daughter, Mary Dickson, as defender ; and David 
and James Dickson, the other brothers of the 
General, were also called as administrators ibr 
their children, while they claimed, along with 
their brother John, certain debts and provisions 
in their favour, which they said a£^ted the 
estate. In January 1786, the defender's father, 
William Cuninghame of Lainshaw, purchased 
part of the estate at the price of £7200, in virtue 
of a decree and warrant to sell, pronounced in 
that action, which foimd, that the debts aflFecting 
the estate amounted to £6657, lOs. 1 lid., and 
authorised the lands to be eiroosed at the upset 
price of £7111, Us. 6|d.; and 

** That the pursuer must lay out any surplus of the price 
of the said landSf when sold, at the sight, and to the satis- 
faction of the heirs of entail, in Ike precise terms of the 
said disposition and entmil ;** — '* and tfiat he must report 
the procedure in the said sale,and application^of the price, to 
this Court,'* 

Soon after the enUul was executed, General 
DicksQD, contracted considerable debt, and 
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executed a trust-deed, in 1785, in favour of 
Mr Loch, for the purpose of selling his estate, 
and relieving himself of his personal dehts, and 
those made real burdens on the lands. There- 
after, with concurrence of Mr Loch, he raised an 
action of declarator against his brother John, and 
the whole other heirs of entail, concluding, inter 
alia^ to have it 

" Found and declared, thai the said truaUdispoaition 
granted hy the pursuer doet effect the aaid landa and 
estate for payment, and in aecurity of the delits therein 
mentioned : and that the said John Loch, aa trustee fore- 
auid ha* full powers not only to opply the balance of the 
price of those parts of the said landa and estate which 
have already been authorised to be sold by the above- 
nentioned decree and warrant of the Court for payiaent 
of tlie debts therein contained, and in payment pro tanto 
ef the other di'bts due by the pursuer, but alto to teU or 
dispose of the said lands and estate, or any part tftereqf, 
and to nppiy the prices in clearing and paying the debts con- 
tracted and due by the said William Dickson."* 

In this action aj^earance was made for John 
Dickson, the Reverend David Dickson and James 
Dickson, as heirs of entail ; and during the de- 
pendence of it, Mr Loch sold another part of 
the trust-estate to Mr Cuningharae, who, deem- 
ing it unsafe to pay the price m face of the entail, 
presented a bill of suspension, which was con- 
joined with the declarator. 

The Court, on considering these conjoined 
processes, on 10th March 17p6, found and de- 
clared in terms of the libel, and reined Mr Con- 
inghame's bill of suspension. In the month of 
May following, John, David, aud James Dickson 
granted a disposition and deed of consent in fa- 
vour of Mr Cuningharae, in so £eu* as regarded 
the lands last mentioned. On 24th May 1809, 
another part of the estate was sold by Mr Loch, 
with concurrence of Greneral Dickson, to the de- 
fender, John Hay Forbes, Esq. advocate, now 
Lord Medwyn. That deed contained a clause of 
warrandice in common form, and disponed the 
unsold portions of the estate in real warrandice 
of the lauds purchased by the defender ; and on 
this disposition he was infeft both in the princi* 
pal and warrandice lands. Shortly before this, 
an agreement was entered into between General 
Dickson and his brother John, by which it was 
agreed, that the General should sell another part 
of the estate to pay o£P his debts, and execute a 
new entail of the remainder, in which he should 
restrict himself to a liferent, and convey the fee 
directly to his brother John, under all the pro- 
visions and fetters of a strict entail. An entail 
of this nature was accordingly executed by the 
General on 24th April 1809, upon the narra- 
tive that the General had '' become liable to a de- 
clarnttor of contravention of irritanctf at the in- 
stance of the said John Dickson;** and that the 



aud John Dickson had, for his brothers* accom- 
modation, agreed not to object to the sales made 
for payment of his debtSy nor topursue a declara' 
tor ojxrriiancy against him. Tne order of suc- 
cession was different from that in the entail 
1776, — ^the destination being 

** To the aaid John Dickson, my first brother in ke^ 
and the heirs- male of his body ; whom failing, to the heirs* 

Jemale of his body, the eldest always suceeediiig without di. 
vision ; whom failing, to the Reverend David Dickson, 
my next brother, and the heirs-male of his body; vthom 

failing, to the heirs- female of his body; whom fsiUiig, to 
J times Dickson, now James Rana'.dson Dickson, my third 
brother, and the heirs-msle Md female rfhis bodys whom 
fniling, to EUxabeth Dickson, my sister, awd to the heirs of 
her body ; whom all fniling, to the hcirs>sul>stitute in the 
foresaid deed of entnil : All and whole the Isnd* and bs. 
rony of Kilbucho, in so far arthe same have not already been 
soldt and particiiitirly the lands undermentioned : viz. the 
town-lands ef Kilbucho, &c. (excepting therefrom the feu - 
right granted or to be granted by ma of the said lands of 
Mains and of Pargatestone, mUl and mill lands, to Mr John 
Ha^ Forbes, advocate.**} 

Base infeftment was taken upon this deed, 
(28th April, and recorded 3d May 1809.;^ 

In the year 1813, Genend Dickson being ad- 
vised that the entail of 1809 was invalid, raised 
an action against his brother John, the institute^ 
and the substitute heirs under the entail 1809. in 
the order therein specified. None of the defen- 
ders were called, as having or pretending right 
under the entail 1776. The summons condnded 
only for reduction of the entail 1809, and of the 
base infeftment in favour of John Dickson fol- 
lowing thereon, chiefly on the ground that the 
conveyance- in 1809 had been tmpetrated from 
the General through thefaUe and/raudttlent repre- 
sentations made by his brother Johnj that he xoas 
liable, an account of the previous sales, to have an 
irritancy declared against him under the entail 
1776, of his rights to the remainder of the estate, 
and had been granted to his enorm lesion, in 
respect that he was liable to no such irritancy, but 
had right to dispose of the remainder of the es- 
tate as unlimited fiar. No appearance was made 
for any of the substitute heirs ; but defences were 
put in by the institute, John, the principal object 
of which, it was alleged, was to show that the 
conveyance in 1809 had been obtained fairly on 
his pai't, and was a reasonable transaction in it^ 
self, as securing the General in the liferent of the 
unsold remainder of the estate against any chal- 
lenge, on the part of his brother John, of his right 
to the estate as forfeited by his contravention of 
the entail 1776. At the same time the General 
executed a minute of sale of the estate in favour 
of James Tytler, W.S., who, in order to try the 
validity of the entail 1809, brought a saspension 
of a t^eatened charge for payment of the price. 
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on the alleged ground, that General Dickson 
could not give him a valid title. Both actions 
having come before Lord Balgray, Ordinary, 
his Lordship, 6th July 1813, 

'* Having considered rhe memorial for Colonel WilliaRi 
Dickson of Kilbucho, chnrger and pu^iuef; memorial for 
James Tyilcr, W.S., defender nnd suspender; defences 
for John Dickson against the action of reduction at the 
instance of the said William Dickson : In respect that the 
pursuer and charger asserts and maintains that he was un^ 
iimitedjiar of the estate of Kilbucho, and had the right of 
disposing thereof as he thought proper, Imo, Finds, thai 
so far as he is concerned, he had power to execute the 
deed of entail, dated 2dth April 1809.— Srfo, Finds, that 
the said entail is a delivered deed and irrevocable, and 
that the pursuer has conveyed nway the right of fee, arid 
has restricted his right to that of liferent allenarly. — Stio, 
Finds, that no legal, just, and reasonable ground is sssigned 
by the pursuer or suspender for setting aside the said deed : 
Therefore, in the process of reducduti, assoilzies (he de. 
fender, and in the suspension, suspends the letters simplu 
eiter, and decerns." 

Against this interlocutor Mr Tytler gave in a 
representation, which, having been advised, 

" The Lord Ordinary, (16th November 1813,) having 
resumed considerdtinn of this representation with the an- 
•wers thereto, and having also resumpd consideration of 
the former papi>r« in the cause, with the- deed of entuil 
1809, and scroll thereof: In respect, Imo, That it does ap- 
pear that the execution of the derd of entail 1809 was, 
under all circumstances, a measure highly proper, prudent, 
and expedient, on the part of the pursuer.— 2rfo, That it 
is admitted by the pursuer that he voluntarily executed 
said entail, nnd had po\%er to do so; and that there does 
not appear, from the tenor of the deed itoelf, or any colla. 
tend circumstance, any foundation for the allegation that 
the pursuer was improperly or fraudulently induced to ex* 
ecote said deed ; and that the present proceedings aeemed 
to arise rather horn a change of mind, on the part of the 
pursuer, than the discovery of any facts attending the exe- 
cution of the entail 1809: Therefore, refuses the desire of 
the representation, and adheres to the interiocutor re* 
claimed against." 

The above interlocutors were adhered to on a 
second representation, and by the Court on ad- 
vising reclaiming petitions ; and the judgment 
was afterwards affirmed by the House ofLords 
on appeal. 

On the death of General Dickson, his brother 
John expede a charter of resignation under 
the Great Seal, in terms of the entail 1809. 
In the course of a few months afterwards, he 
propelled the tailzied succession of the lands, 
contained in this last entail, to his son David, 
the leading pursuer of the present action, by 
disponing them to himself m liferent, and to 
his son David in fee, under all the irritant and 
resolutive clauses of that entail. The pursuer 
and his father were infeft as fiar and liferenter, 
and enrolled as freeholders in the county of 
Peehles. On 12th January 1824, the pursuer, 
David^ executed a deed of renunciation^, which 



was recorded in the register of real rights on lOlli 
March thereafter, and he was struck oif the rail 
of freeholders. He also (September 1826,) 
raised an action, in concurrence with the other 
heirs of the entail 1776, against those of the et!^ 
tail 1809, concluding for the reduction of the saii 
infeftment,on the grounds, 1^^ That the notary** 
docquet stated that the sasine coilsis^ted of nin/i 
pages, whereas it contained only eight ; 2(/, That 
the record also stated the sasine to consist of nine 
pages ; and, Sd, That the infeftment was diffe- 
rent from the destination in the entail 1776. In 
this action decree of reduction was pronounced 
in absence. 

The defenders remained in the undisturbed 
possession of those parts of the estate purchased 
oy them until November 1822, when the pur- 
suer, David, and the other substitutes of the en- 
tail 1776, instituted the present action, 1st, To 
obtain reduction of the defenders' titles to those 
parts of the estate sold to them in contravention 
of the entail 1776 ; 2d, To have it declared that 
these lands, in consequence of such contraven- 
tion, belonged to the heirs of that entail ; sk. 
To obtain declarator of irritancy against the de- 
fender, John Dickson, in respect of his contra- 
vention ;— -and to declare the right of the pur- 
suer, David Dickson, and of the other pursuers in 
the order of the entail, to possess and enjoy tho 
said lands ; and, 4/A, To obtain decree of remov- 
ing against the defenders. 

After various steps of procedure, the case was 
advised by Lord Eldin, who, 10th July 182i, 

« Havinic considered the memorials for the p.rtips 
whole process and wr tings produced, repells the reasons of 
redtwHon, assoUxies the defenders from the eonc/ushns uftlte 

The pursuers having reclaimed, the case was 
remitted for the opinion of the Lords of the Se- 
cond Division and permanent Lords Ordinary. 
The consulted Judges concurred in stating it as 
their opinion, that the action ought to be dis- 
missedy in respect of the pursuers' want of 
title; and the pursuers havmg become awaio 
of the grounds of this opinion, lodged in processi 
the renunciation previously executed by David 
Dickson in 1824 and yave in a minute, pray- 
ing to be heard on the import of that deed, and 
upon the whole merits of the cause. The Court 
thereafter recalled the remit to the consulted 
Judges, and whole proceedings thereon, in re- 
spect they were not strictly in terms of the Ju- 
dicature Act ; allowed the pursuers' minute to be 
seen and answered ; and ordered the parties to 
give in mutual cases on the subject of the title. 

Cases were accordingly lodged, and it watf 
maintained for the defenders ;— hf, That tlw 
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purraery David Diekson, by holding and pos' 
sessing the landci under his mfeftment in 1815, 
had incurred a contravention of the old entail 
1776, and was thereby baiTed from pursuing 
the present action. And^ in support of this 
plea, reference was made to the decision by 
the Second Division of the Court in the case of 
M*Culloch V. Sir Alexander Muir Mackenzie. 
2^, That by enjoying and possessii^ the re- 
maining lands of Kilbucho» he had thereby 
homologated the sale to the defender, and 
was, on this groimd, also barred from insisting 
in the action. Sdy That the deed of re- 
nunciation executed by him, was ineffectual to 
obviate the objection to his .title, the fee to the 
estate having been formally and legally vested in 
him. M, That the error in the notary's doc- 
Quet to the instrument of sasine (22d September 
1815) did not obviate the objection to the pur- 
suers* title. 5M, That the pursuers were not 
entitled to insist in this aistion under the pre- 
sent summons ; and, 6^//, That the defenders' title 
to their lands was protected b^ the plea of res 
Judicata, founded on the judicial proceedings 
in 1783 and 1786. — In answer, it was 
maintained for the pursuers: Ist, That the 
interlocutor of Lord Eldin, boing a judgment 
on the merits of the reasons of reduction, was 
virtually a final judgment sustaining the title. 
2d, That David DickiBon never incurred a for- 
Dnture under the entail 1776, in respect that the 
irritancies of that deed are directed only against 
heirs who have succeeded uuder it ; while the 
enly character in which it could be said he 
haa possessed the estate was under the infeft- 
ment 1815, which was different from the entail 
1776; and that, at all events, the infeftment 
IB 15 was, ab initio, null, in consequence of the 
terms of the notary's docquet. 3a, That sup- 
posing an irritancy had been incurred by David 
Dickson, it could not be pleaded against him by 
exception. 4/A, That supposing it had been in- 
curred^ and pleadable bv exception, it had been 
purged by the renunciation executed by him, and 
Dv the reduction of the infeftment 1815. 5th, 
1 hat the plea was Jus tertii to the defenders, 
and competent only to the heirs of entail, ac 
eording to the authority of r^^eated decisions of 
the €ouH and House of Loros, and was, at any 
rate, obviated by the concurrence of the remoter 
Bubstitnteft in the action ; and that the case of 
M'Culloch V. M'Kensie was entirely different, 
because, in that case; all the pursuers expressly 
specified in their summons, as their title to pursue 
a charter and infeftment different from the very 
entail, in virtue of which alone they could de- 
mand recovery of the lands claimed by them ; 
while, in the present case, the only title ever 
founded on was the entail 1776. 6th, That there. 



was no previous obligation on David Dickson ta 
which homologation could apply; that the in-' 
feftment being a nullity, ab initio, was not cog- 
nizable by law to any effect ; and that, at any 
rate, it did not import that consent or acquies- 
cence in the conveyances to the defenders, which 
was alleged ; while this ground of objection, if 
well founded, would, like the other, be obviated 
by the concurrence of the remoter substitutes. 
7th, That the title of the remoter substitutes, 
pursuers, was unobjectionable, even although that 
of David Dickson were set aside. Sth, That the 
entail 1776 was onerous and effectual against all 
deeds in contravention thereof: That the d<s- 
crees pronouticed by the Court, in the action 
1783, at the instance of William Dickson and 
John Dickson, and also in the action 1786, at 
the instance of William Dickson and Mr Loch, 
his trustee, were collusively obtained, and ought 
to be reduced and set aside,— no curators ad litem 
having been appointed to several of the nearest 
ifif/ior heirs of entail, to protect their interests s*-» 
that the decrees were erroneous on the merits, 
and contrary to the limitations of the entail 1776 ; 
and that the titles of the defenders were in con- 
travention of that entalL dth. That decree of ir* 
ritancy ou^ht to be pronounced against the de- 
fender, John Dickson, on account of the manner 
in which he had assisted in carrying throogh the 
sales of the estate, and, in particular, on account 
of his having, in 1786, granted a disposition and 
deed of consent in favour of Mr Cuninghame, in 
so far as the lands sold to him were concemedr 
At this stage of the cause, Mr Cuuinghanie, 
when these cases came to be advised by the Lords 
of the First Division, put in a minute, wherein 
he waived all objection to the title of the pursuers ; 
and their Lordships thereafter having remitted 
the whole case, upon special questions, to the 
Lords of the Second Division and permanent 
Lords Ordinary, the following opinions were 

given by Lords Justice-Clerk, Pitmilly, Al- 
>way, Cringletie, Meadowbank, and Macken- 
zie >— 

On consideriDg the whole of this ea§e, we will 
advert to the questions by the Lords of the First Di- 
vision; because, in answering them, we shall fully ex- 
haust those put respectively by Uie parties. 

•' q: i.^Wbetber the interlocutor of the Lord 
Ordinary is to be regarded as a final judgment, virtu- 
ally sustaining the pursuers' title against either or 
both of the defenders, Mr Cuninghame and Lord Med- 
wyn?" 

A. — We are of opinion that the interlocutor oObe 
Lord Ordinary cannot be considered as a final judg* 
ment virtually sustaining the pursuers' title. We do 
not consider the objection to the title as a dilatory 
defence^ because a defence of that sort only delayr 
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the cain?» ; it prevents it from proceeding in I he shape 
in which It is brought, till something bhall he dftne, 
or tiM an.»ther summons, belter libelled, shall he 
brought. But the objection 10 the title in this cast*, 
if gooJ, nppears to u* to involve in itself a defence 
on the merits, as the pursuers can never sue to the 
same purpose in any other nct/ion. We imag'ne that 
the Lord Ordinal:? hos been of the same opinion, and 
therefore assoilzied the defenders in general, where- 
by we cannot know whether his judgment w»s found- 
ed on the objection to the title alone, or on the me- 
rits ; and therefore think that boih are open to dis- 
cussion. 

•• Q 2. — Whether the infcftmcnl in 1815 wafi valid, 
and whether die pursuer, David Dirk son, thereby in- 
curred an irritancy undei the entail 1776 V* 

A. — To us there appears to arise out of this -quev 
ticn, a view of the cause which has not occurred to 
the parties, but which is one involving in itself both 
title and merits inseparably ; and it is this. That the 
entail 1770 has been recalled, and the investiture un- 
der it minulled, by a new one being taken, wluch has 
been found to he valid, both in this Court and by the 
iiouse of Lords, and which stands unreduced at this 
hour. This requires some detail* 

General Dickson executed the entail 1776, which 
.contained a power to sell lands, b}' authority of this 
Court, for payment of debts contracts 1 prior to the 
entnit; and aecor^ingly lands were sold to Mr Cun- 
inghame ( Warch 3, 1784) at the price of L7800; 
ami although objections are stated to the formalttfes. 
observed in that action for selling lands, we consider 
these M be trifling and unavailable. About that time 
the judgment wan pronounced in the case of Agnew, 
wheret^ tliis Court faund that a man cannot entail his 
estate on himself, as institute, so as to restrain him- 
self from contracting debt, payment of which may 
Aot be made effectual against his estate. General 
Dickson, regardless of his entail, had incurred con- 
siderable debts ; and judging that wbnt was law for 
Agnew was ais > law :n his case, he appointed the late 
John Loch of Rachan, ^sq. factor and trustee for 
himself and his creditors, by a trust-dispoaition dated 
8th Febrjuary 1785. Accordingly, they raised an ac- 
tion for Having it declared that they were at liberty 
to sell parts of tiie estate for payment of the debt 
contracted posterior to the tailzie ^776 ; and before 
any decree was pronounced in that cause, they made 
a second Sdle to the predecessor of the defender, Mr 
Cuninghame of Lainshaw, at the price of Li [00. In 
addition to the declarator, that gentleman raised a 
process of suspension of a threatened charge, for pay- 
ment of the pricCf which tjro actions were conjoined ) 
and this Court, proceeding on the principle that Ge- 
neral Dickson coi^ld not entail bis estate against his 
debts, pronounced a decree in the declarator, and 
found the letters orderly proceeded in the suspen- 
sion; and thus pail of the lands in the tailzie 1770 
«*a8 taken out of the Investiture by a posterior one. 

Relying on his powers, thus found by this Court to 
be Competent to htm. General Dickson contracted 
more debt, for payment of which the sale of the dth. 
Utirtium K^y of lands wai made to Lord Medwyn ; 



and by his infeftment these were also taken out of the 
tailzied investiture 1778, leaving the dominitim direct 
turn still as part thereof, burdened with the feudal 
right in favour of Lord Medwyn ; and General Dicl&- 
son's brother, John Dickson, Ksq. adrocate, beinf 
afraid that the whole family estate might be squander- 
ed jRway, entered into the transaction • detailed in the 
pleadings, by which -the General, on S'kh April IBOO^ 
executed a deed of entail, divesting himself of the fee 
of the remaining estate, by disponing it to himself in 
liferent, -for his liferent use alienarly, and to the said 
John Dickson, and the heirs male of his body in fee; 
whom failing, to the heirs female of his body; whom 
failing, to his next brother, and the heirs male of his 
bo(^ ; « horp failing, to the heirs female of bis body.; 
and so on,-through the course of siiccession, prefer- 
ring the heirs female of the several' heirs in their order 
to the neKt male heir. 

General Dickson still persisted 4 n his course of ex« 
travagnnce.; and supposing that he was not restrained 
l)y the second entail J 809, more than he had been bf 
that in i776, he brought an action, in bis own name 
and that of the trustees for his creditors, against hit 
brother and the whole heirs, under the tailzie 1809, 
who were also heirs under that of ,1776, though in a 
different order, for setting aside tlie entail 1S09. I|i 
that ease, Lord Balgray, as Ordinary, pronounced aa 
interlocutor, in which his Lordship, *' In respect that 
the pursuer and charger asserts and maintains that he 
was unlimited fiar of the estateof Kilbucho, and had 
the right of disposing thereof as he thought proper^ 
}mo, Finds, That so far as he (General Dickson) if 
concerned, he had power to execute the deed of en^ 
tail dated 28th April i«09. 2do, Finds that the said 
^ptail is a delivered deed, and irievocable; and that 
the pursuer has conveyed away the right of fee, and 
has restricted his right to that of liferent alienarly ,"«r 
(June J?, 18IS.) 

1 he General then pleaded that he bad been frait^ 
dulently misled to execute the entail ; but the Lord 
Ordinary repelled that plea, and adhered to bis intei> 
Jocutor.— (Dec. 16, iM.Kl.) 

The case then wenthel'ere the First Divisipn, when 
the Court assoilzied the defender, ** and find and 
decern in terms of Lord fialgray's interlocutors of the 
eth July and 16th November laiU"— (June 3, 1814.) 

Here, then, there was an action brought for setting 
aside the entail 1809, in which the judgment of the 
Court was expressly that General Dickson '* had 
power to execute .the deed of entail 1809;" and the 
judgment was alBrmed by the House of Lords, with 
costs, in 1819, at which time the defender, David 
Dickson, had been four years at the bar. and stood 
infbft in the fee, of the estate under that entail. For 
General Dickson having died in 18 J 5, afiter the judg^ 
ment had been pronounced against him, his brother 
John, who had been previously infelt in the fee, pro^ 
pelted the succejif ion to the estate to the pursuer^ 
David Dickiion, by conveying to him, in fee, the super 
riority ofthe lands in the tailzie 1809, coroprehendr 
ing the superiority of Lord Medwyn's lands, reserving 
his o)rn liferent; and on this both father and son 
were infeft for their several rights of liferent and fee^ 
aQd l^o^h were placet) on the roll of freeholdprt fof 
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Che county of Peebles, on which they stood for many 
years. 

Thus there is a direct finding of this Court, that 
General Dickson had power to execute the tailtie 
1809> and that has been affirmed by the House of 
Lords in 1819. The tailzie 1776 contained a diffe- 
rent order of succession from that in 1809. It con* 
tmned a provision too, that '* the heirs should pos- 
f>ess under it, and it alone ;" yet it is finally decreed 
that the General was not bound to possess under it. 
Jt has been virtually recalled, and a new investiture 
made on a posterior deed found to be valid in theCourt 
of the last resort, which could not have been exe- 
cuted if the tailzie 1776 had been in force. And al- 
though the entail 1809 did not contain, or even make 
atUusion to the lands sold to Mr Cuninghame, the 
^rst sale was warranted by the tailzie 1776 itself; 
und the same powers which authorised the General 
to recall that tail;;ie, must have enabled him to make 
the second sale to that gentleman, which was ratified 
by the Court. The other part was also taken out by 
the sale to l^ord Medwvn, and the remainder, in- 
cluding the superiority of Lord Medwyn's lands, was 
put under a totally new investiture, which stands in 
force at this moment. The conclusion that we draw 
is thi?t. That the tailzied investiture 1770 is annihi- 
lated; in particular, (hat the sale of the lands to 
Lord Medwyn is ratified by the right to the dominium 
fdile of them being excepted in the tailzie 1809; that 
i\either John Dickson« the father, nor his son, the 
pursuer, has incurred imi iiritancy under it; and that 
the latter and the other pursuers have no right to 
found on it, whereby the title on which they libel is 
»i nonentity, and they mu:ft continue to almle by the 
tjtilzie 1b09, in so tar as concerns Lord Medwyn; 
fuid as to Mr Cuninghame, his acquisitions are se- 
f-iircd to him by judgments of this Court, against 
uhich there is no power of appeal. The pursuer, 
3i)avid Dickson, now says that his infeftment of the 
il;e of the subjects in ihe tailzie 1809, has been re- 
fiuced by a decree in absence by this Court. But 
i:hi.4 is of no avail ; since, allowing every effect to that 
liecree, the only consequence is, that his father's in- 
ii ftment on thdt deed remains in full force, w hereby 
file investiture was completed, which altered that on 
the tailzie 1776. 

2(/, Supposing that the foregoing is a mistaken 
view of the case (of which we are not sensible,) and 
that the tHiUie r/76 has not been virtually recalled, 
ve are clear that the pursuer, David Dickson, by ac- 
cepting a right under the tailzie lb09, and infefting 
himself thereon, did incur an irritancy under that of 
1776, in so far as he possessed on a different title 
than the latter entail, and one, too, altering the order 
pi succession in it. 

'* Q. 3 — Whether the irritancy, supposing it to 
|iave been incurred, has been purged ?" 

ii.*— The pursuer, Puvid Dickson's infeftment of 
fee has been set aside by a decree in absence, which 
is only a recent measure, indicating that the whole 
jursuers understand each other, and allow temporary 
|;xpedients to be tried to support their cause. We 
/i|o opt feel ourselves called on to say what effect this 



might have had, if that step had preceded ^this action. 
But as the summons was raised, and the action de- 
cided in a contrary predicament of fact, we do not 
think that this ought to make any difference. 

As to the renunciation of the right of fee, the least 
knowledge of feudal law must at once determine that 
it cannot take away a right of fee subsisting in the 
pursuer's person. Nothing short of a reconveyance, 
and that followed by sasine, on a charter of resigna* 
tion or confirmation by the Crown, can divest the 
pursuer. 

3. As to his sasine being null, owing to the no- 
tary's docquet mentioning that the instrument con- 
sisted of nine pages, we can pay no regard to such 
a plea. It is true that acts of Parliament require the 
leaves, and an act of sederunt requires the vaget to be 
numbered 1st, 2d, 3d, &c. ; and that the notary's 
docquet shall mention the number of pages of which 
the sasine consists ; but if the poget be numbered^ and 
there be an innocent graphical or clerical error 
in the docquet, specifying the number of pages, which 
is demenstrated to be a mere clerical error, both by 
the numeration of the pages and the fact detailed in 
the docquet, none of the fore-mentioned acts, says 
the sasine, shall be null. Now each of the pages 
of the pursuer's sasine is numbered; and in his doc- 
quet the notary attests that there is an erasure in the 
i 7th line of the 8th page, being the same on which 
the docquet is written, thereby proving that the word 
'* Octo." in that docquet is a clerical error for 
'* Septem.*' Indeed the act of sederunt, 17th Janu- 
ary 1756, goes beyond the statute 1686, c 17. 

" Q. 4.<^ Whether is it not Jm tertii to the defen- 
ders to plead the irritancy, supposing it still to sub- 
sist? And whether they can plead it by way of ez«> 
ception ?** 

A, — We are of opinion that the defender, Lord 
Medwyn can plead the irritancy, and by way of ex- 
ception. He stands in the right of General Dickson, 
whose absolute warrandice he possesses, and whose 
conveyance he holds in real warrandice, to the very 
subject possessed by the pursuer in fee. Suppose 
that General Dickson had been alive, and the pur- 
suer had raised against hiui a declarator of irritancy, 
founding on the tailzie 17V6, it certainly would have 
been competent to the General to say to the pursuer, 
" How can you accuse me of a contravention of that 
entail, when you yourself have set it at nought, by 
possessing on a diff^erent deed, altering and virtually 
revoking the investiture 1776 ?" We think this an* 
swer would have been sufficient to stop the action at 
the pursuer's instance ; and, if so, it must be equally 
competent to any one in right of the General. It 
would be incompetent to Lord Medwyn to pursue 
a declarator of irritancy against the pursuer; but it 
is competent to plead the irritancy by way of excep* 
tion in bar of this action. 

2(/, We think that the case of M'Culloch, decided 
by the Second Division (May 17, 1826,) is precisely 
in point with this CDUse, and proves that the irri- 
tancy may be pleaded by exception. 

Mr Dickson says that Mr M*CulIoch was the heir 
who had succeeded to the estate of Barholm ; that 
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he was the fferus dominut, as the pursuer expresses 
himself; whereas the latter has not succeeded to the 
estate of KiIbucho« and is not the terue dominut. 
We consider this to be a mere evasion ; he has taken 
the fee prmceptione heredUatit ; he was infeft» and 
took possession, and was as much the verus dominut 
of the estate as he will ever be, only that it is bur« 
Uened with a liferent to his father ; which, in the 
course of nature, must cease, leaving the pursuer's 
investiture precisely as it stands. 

« Q. 5.— Whether David Dickson is barred by ho- 
niolofration from insisting in this action ?*' 

il.— We think that he is precisely as much as is his 
father, against whom he libels to have an irritancy 
4)eclared. It n undeniably clear, that the tailzie 1800, 
was executed by the consent of the pursuer's father, 
who got his brother thereby to divest himself of the 
fee of the remaining parts of Kilbucho, and who im- 
mediately ratified tnat deed by an investiture on it. 
After the General*s death, the purtuer's father con- 
veyed the fee to his son, the pursuer, who was infeft 
therein, and enrolled as a freeholder in the county of 
Peebles. He is now pleased to renounce this fee, 
and to get a decree in absence, reducing his infeft- 
ment : But will these ex potlo acts take away the ra- 
tification ? Homologation is equal to a direct deed, 
mtifytng the act subject to challenge ; and if the pur* 
ener bad by a deed ratified the tailzie 1809, surely his 
renunciation and decree in absence, reducing his in- 
feftment, can hav»no effect. He has ratified a deed, 
altering that tailzie on which he founds, and express- 
ly reccgnising Lord Medwyn^s feu-rigbt ; and on that 
ratification Lord Medwyn is entitled to found, as 
fluuch as the late General Dickson could have done. 

** Q 6, — Whether the concurrence of the other 
pursuers is sufficient to obviate any objection against 
tJie title of David Dickson, upon the ground either of 
irritancy or homologation ?" 

A' — We think th.it the concurrence of the other 
pursuers is not sufficient to obviHte the objection to 
Hie purbuer*s title. The conclusion of their action 
is, that the right of Lord Medwyn shall he reduced, 
and th It the defender, Johi Dickion, shall bt declared 
to have forfeited hit right thereto, and that the same shall 
be decreed to belong to the pursuer, David Dickson, who 
has forfeited just as much as did his father. The 
ca^e of M*Culloch, already referred to, is directly in 
point : and with deference, it appears to he inconsis- 
tent with justice to forfeit John, and award his estate 
to Diivid, who has done the same deed that inferred 
forfeiture against John. Besides, we think that the 
very Uilzie 1776, on which all the pursuers libel, 
was revoked, by a deed which, by the House of Lords, 
has been decreed to have been within the power of 
General Dijkson to execute; and the Investiture 1776 
was thereby annihilated. 

^ Q.^Whetber the remote substitutes are entitled, 
sjpposing the objection to the title of David Dickson 
to be sustained, to insiit in all or any of the'conclu- 
flioof of itie action T' 



il— -We think that this question is answered bj 
what has been already observed on the preceding 
query* 



ON THB MERITS OF THE ACTION. 

*' Q. I .—Whether the entail 1776, was an onerouf 
deed ?— 2d, Whether (supposing it onerous, or even 
gratuitous) it waa effectual to secure the estate againat 
the subsequent acts and deeds of the late General 
Dickson ? If so— • 

** Q. 3. — Is Mr Cuninghame's defence against the 
conclusions of the action In regard to the land com- 
prehended in his farher's purchase, well-founded— 
1st, Upon the plea of rfsjue^ta; or, 2dly, Upon 
the merits of the proceedings In the action 1784 ?'' 

il.— We unite all these queries, because we think 
they may be all answered at once. We think that 
the deed 1776 was, beyond doubt, onerous. None of 
the Judges entertained doubts of its onerosity in 
1784, when the quesdon was agitated, whether it waa 
effectual or not : they only said, that, in point of law, 
it was ineffectual, because General Dickson entailed 
the estate on himself, which, lo their opinions, ought 
to have been done by the trustees, and not by the 
General. But, with regard to the lands, sold off* at 
the first sale to Mr Cunlnghame, that was done in 
conformity to a power in the tailzie to sell lands at 
the sight of this Court. An application was accord- 
ingly made to the Court, who granted to the pursuer 
power to sell certain lands specially described, and 
of which a rental was proved- The sale was accord- 
ingly made by the pursuer in terms of the power given 
him by the Court ; and, although it waa his duty to 
repoT t the sa^c to the Court, as he was ordered to 
do, his neglecting that duty could not affect the vali- 
dity of the sale, or the right of the purchaser. It ta 
saidf that John Dickson, and other heirs of entail 
who had children, were called as administrators in 
law fur ihAr children ; but they were interested to 
betray the^e children, on which account curators, ad 
Mtem, ought to have been appointed, which waa not 
done ; and, therefore, the proceedings quoad them are 
null. This is carrying matters very far indeed. We 
cannot discover any jarring interests which existed 
between the parents and their children— all were 
alike concerned in preserving the estate. If there 
were any minutiae erroneous in the procedure, they 
full under the rule of law that the objections arising 
on that ground were competent and omitted ; and we 
are clearly of opinion, that the res Judicata protectf 
Mr Cuuinghame's first purchase. 

^ Q. 4.— Is Mr Cuninghame's defence agaiust the 
conclusion of the action, in regard to the lands com* 
preh ended in his father's second purchase, well found* 
ed, on the ground of ru judicata, or on any other 
ground ?" 

A, — We are satisfied that it is protected 1^ the f«s 
judicata, against which, all the objections started by 
the defenders appear to us perfectly groundless:—- 
whether the judgments were right or wrong, it is of 
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j)o important now to inqQire, fof they are s^cttred 
bj lapse of time agaii^t.tbepo^er of appimi. 

** d 5 — Is Lord Medwjn*! defence ajiainst the 
conclusions of the action well founded on the ground 
of ret jtidicata^ or on anv other ground ?'•' 

J<— *We do not aoe UMt Iford Medwyn can found 
on any rtt judicata^ as there is no action mentioned in 
ttie proceedings to which he waa a pttrty, or in which 
the validity of hb indiYidoal purchase was brought 
into question. But we have already-enlarged on an 
lAijectioii to the title of the pursuers, which intimately 
>lends itself with the merits — we mean the plea that 
the tailzie 1770, on wliijsfa the pursuers libel, jras i^ 
Toked and altered by the subsequent deed 1809 { that 
the talaiect investiture 177.<|, in so far as it remained, 
was annihilated by a new one upon thai Cailne 1809; 
that this was declared to be within the powers of Ge- 
neral pickson '* as an unlimited fiar!* to do, both bf 
this Court and the House of liordsf that the Jnst in- 
vestiture is, therefore, the only title which the pufw 
auers have po Afaua eOate ; and since the General was 
•n nnlimited fiar, Lord Medwyn's purchase must be 
secure to bis Lordshtp* 

When we review the whole proceediage defiled in 
ibis action, and from them see that the defender, John 
fiifikson, acted uniformly in conformity to the opinion 
and judgments of this Court ; when we see that the 
taiiaie 1770, was not considered to be binding on Ge%> 
aeral Dickson, that he was declared to have full power 
to execute the tailaie 1809, it is inconceivable to us 
that this Court can declare a forfeiture against him of 
bis right to the estate ; and his not opposing such a 
decree is evidence ot a collusion between bim, his 
children, and the other heir^ by this action to attempt 
to enrich themselves by an act of injustice to the de- 
fenders. Let the case of Agnew be admitted to have 
been well decided in the House of Lords, which we 
are bound to admit, still that Judgment cannot be a 
precedent in this particular causey *f w|iich has prece- 
dents of its own." This Court, and lhe House of 
I^ords, have both found that General Dickson had 
power to disregard the tailzie 1776, and execute that 
of 1809 ; and whether it is possible for the pursuers 
to reduce the entail 1809 or not, in spite of the pre- 
cedents already mentioned, we do not think ourselves 
entitled to decide. It is sufficient that that entail is 
the subsisting investiture of the estate homologated 
by the pursuers, David Dickson and his father, to ex- 
elude the former, and the other pursuers, from found* 
lug on the tailzie 1776, in this question with Lord 
Medwyn ; and we are of opinion that, on the title as 
blendine itself with the merits, his Lordship ought to 
be assoilzied with full expenses. 

Mr Cuninghame has renounced his objection to the 
pursuer's title ; but it appears to us to be impossible 
for t|ie Court to pay any regard to such renunciation, 
since Mr Quninghame's case must, of course, be de- 
cided partly' on the principles which apoly to that of 
Lord Medwyn. Mr Cuninghame, no doubt, has the 
additional plea of rrt judicaia, which, we think, is of 
itself alone sufficient to protect him on the meriu ; 
but ^e ought to be as^usied from this action^ not 



only on that ground, but oo the whole, with full ex- 
penses. 

Lord NEWTON.—'* I concur in the foregoing 
opinion^ in alt' that regards the objections to the title 
of the pursn^s^ \ ' :\ . 

'As* Mr Cuninghame has waived these objections, it 
becomes necessary in h\ti ctfse to^ give an opinion on 
the merits. Here I agree with the other Judges, that 
the first purchase was made in conformity to the 
power of sale contained in the tailzie 1776^ and that 
no irregularity has been pointed out which can affect 
its vaUdit}r. The second sale, I also agree in think- 
ing, is aaeure from challenge, aji a res Judicata, 

Being satisfied in Lord Medwyn's case thttt there 
b a valid objection to the pursuers* title, 1 think it 
vnneoessarjr at present to enter on the consideration 
of the mei^ts, 9otb defenders 8houl4 bp assoilzied 
with expenses.'/ 

Lord GLENLEE.— ** The disposition of tailiie 
of ld09> by Qeneral Dickson, in favour of his brother, 
John, and the heirs therein<«mentioned, I understand 
to be inconsistent with, and repugnant to the previous 
tailzie 9f .1779 ; sod also, that it bears an express ob« 
ligation on John Dickson not to challenge the sales 
previously made by the Qeneral. 

The validity of this last entail was sustained in this 
Court and in the House of Lords, in a question be- 
tween General pickson and John. Whether it may 
be challenged at the instance of the pursuers of the 
present action, I need not consider i because, in fact. 
It has not yet been challenged by them* Neither ii 
nor the subsequent charter of 1815 are called for in 
» the summons ; and although indeed a forfeiture of 
John Dickson's right, under the entail of 1776, is 
concluded for, yet there is no conclusion for having 
his right to possess under the deed 1809, also extin- 
guished. 

This being premised, it appears to nie, in the first 
place, that as matters stood when the petition and 
answers came %0 te' advised formerly, the pursuer, 
David Dickson, by accepting and acting in the aran,- 
ner mentioned in the papers under the deed of his 
father, John, propelling to him the succession under 
the new tailzie of 1800, had lost all title to pursue in 
thp inconsistent character of heir under thp tailzie 
1776. And, in the next place, it appears to me, that 
although his father being still alive, he cannot be 
said to have incurred the proper pasiiive title of 
^raceptiot yet even nOw he is debarred firom cfaal* 
lengihg those sales which, by the deed 1809, his fa- 
ther, who has propelled the succession Under it to 
him, was expressly bound not to challenge. I think 
these exceptions also bar the other pursuers from in* 
sisting in the libel as laid, because it concludes that 
the lands of which the sale^ are challenge(f, should be 
found to belong to David Dickson, Theire is no Be« 
parato and indef»endent conclusion in favour of th^ 
other pursuers theQ>selve8. 

T think that it was competent for the de&nders to 
found on the deed 1800, and on the pursuer's having 
accepted and used his father's deed» propelling the 
succ^saioDf M above meoiioned, and that the plea^ 



Digitized by 



G oog le 



No. 10.] 



kSCOTTISH jur/st. 



15f 



thence arising were available to them by exception. 
And I see nothing in the Ordinary's interlocutor 
which barred them from insisting on these pleas in 
their answers to ^e pursuer's petition. 

^s the cause stood, therefore, when the petition 
and answers came to be advised by the First Division ; 
and a remit, in which I understand there was some 
informality, was made to the other Judges, requiring 
their opinions, I think, on the grounds I have stated, 
that the process fell to be dismissed. 

^ith respect to the steps which, in order to obviate 
the objections stated against him, have been taken by 
the pursuer, David Dickson, since the cause was for- 
merly before the First Division, t think it needless to 
inquire, and indeed I have formed no opinion on the 
matter what effect they might have had if taken before 
the action was raised, or even, tempetiioe, before it had 
ikiade any considerable progress, because I think they 
were taken at so advanced a period of the litigation, 
and under such circumstances, thai no regard can be 
paid to them in the present process. 

According to the opinion above expressed, I cer- 
tainly do think it altogether unnecessary to say any 
thing on the other questions which are discussed in 
the papers. The remit, however, bears, that regard 
is to be had to Mr Cuninghame's minute, waiving, on 
Ins part, all objections to the title. Now, Mr Cu- 
ninghame has defences peculiar to himself, and dis- 
tinct from othersi which apply to both defenders,— 
namely, his plea on the proceedings in 1784, in as far 
as concerns the first purchase ; and his plea oiusjudU 
tata, in as far as concerns the second purchase; and 
I am of opinion that those pleas are well foundec^ 
I think, in expressing this opinion, I sufficiently obey 
the requisition in the remit, in regard to Mr Cuniiig- 
hame ; and that I am at liberty to at^tain from saying 
any thing at present as to other questional on some of 
which I have not in fact made up my mind. 

On considering these opinions, tbe liords of 
the Ficst Division, on 14tn December 1827, pro- 
Bounced this interlocutor ;— * 

*' The Lords having resumed consideration of this 
tfause, with the opinions of the other Judges consult- 
ed thereon, in terms of the act of Parliament : In 
respect the consulted Judges are of opinipn, that the 
talzied investiture 1776 is annihilated, and that the 
enuil executed on the 18tb April 1809, has been sus- 
tained by final judgment of this Court, and of the 
House of Lords, and so become the standing investi- 
ture of the estate, whereby the pursuers are deprived 
of anv title to bring this present challenge, and that 
the defenders should tie assoUzied, a plea in law 
arises, which hitherto has not been stated by the par- 
ties, and upon which they are entitled to be heard, if 
they shall be so advised ; and a motion to that effect 
having been made by the counsel for the pursuers, 
appoint mutual cases upon the said plea in law." 

Cases havingbeen lodged, it was contended for 
the pursuers : That the absolvitor pronounced by 
tlie Court of^Session and House of Lords in 



the action 1813, instead of annihilating the en-* 
tail 1776, when explained by the pleadings of 
the parties to that action, afforded the strongest 
confirmation of its all along having been a valid 
and effectual entail : That it was the defender, 
John Dickson, who was assoilzied, who main*-' 
tained the validity of the entail 1776, as the' 
reason why he was entitled to threaten his bro- 
ther, General Dickson, with an action of irri- 
tancy for selling the estate in contravention of 
it, and to demand that he should, .by the entail 
1809, restrict himself to a liferent of the re- 
mainder ; while it was the pursuer, William 
Dickson, whose grounds of action were repelled* 
who maintained the entail 1776 to be ineffectual, 
and, therefore, that he had been improperly- 
deceived into a belief that he was liable to an ac- 
tion of irritancy under it. Beside, from the 
very nature and form of the iM^tion 1813, nothing 
done therein coidd prejudice the rights of the 
heir» of the entail 1776, because the action con- 
cluded only for reduction of the entail 1809, and 
called as defenders the heirs-substitutes of that 
deed, biU did not call am^ person as d^ender qua 
heirikfih^ entail 1776: That in regand to the 
entail 1809, independent of the action 1813 Jut- 
ving annihilated the entail 1776^ such a doctrine^ 
was at variance with legal principle ; because, if 
the entail 1776 was originally valid and com- 
pleted by infeftment, no posterior contrary deed 
or title could annihilate it, unless followed by 
prescriptive possession for 40 years : That in 
reference to toe defender, Lord Medwyn, it was 
a mistake to say that he was the vassal under 
the entail 1809; that if, he had.. any. title at all 
to the lands, it was as . vassal under- William 
Dickson's original entailed Crown investiture 
1776, because William Dickson's right, under 
the entail 1809, was restricted to a 6a re liferent^ 
before he granted any dispositionto Lord Medwyn^ 
so that that dispositioti could. only have been 
gpranted in virtue of his title 1776. It was also 
contended, that the infeftment 1815 under Aa 
entail 180p, having been reduced b^ore thi^ Ob- 
jection was si^gested by the Judges, the only 
Crown investiture that existed over the estate 
was that under the entail 1776. . The pursuers 
also offered, in the event of the Court remain, 
ing of opinion, that' the entail 1809 was any bar 
to this action, to brii^ a supplementary action 
oi reduction of it, which they contended to be 
Still competent, o^ account of the manner m 
which this objection had been delaye4 by the 
defenders ; and further, that in regard to tke 

Z'nion expressed by the copsulted Ju^es, 
t John Dickson was actmg in collusion 
with the pursuers in the present action, be- 
cause he had given in no defencM agaiiist tt# 
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conclusions for declaring an irritancy against 
him, they positively denied that they ever had 
the slightest connection with him regarding 
the action, and stated that it had ail along 
been carried on entirely at their own ex- 
pense, and on their responsihility ; and that it 
was evident that John I)ickson had not given 
in defences, because, in his pleadings in the ac- 
tion 1813, he had distinctly admitted that he 
had acted in violation of the entail 1776 by the 
manner in which he had assisted his brother in 
carrying through the sales now under reduc- 
tion. 

The defenders, on the other hand, maintained, 
that the opinion already expressed by the con- 
sulted Juoges as to the import and effect of the 
judgment of absolvitor in the action 1813 was 
well-founded ; that the entail 1776 was thereby 
annihilated ; and that the entail 1809, and the 
infeftment thereon, must now be held as a com- 
plete ratification of the sales made to them, and 
sufficient to exclude any challenge at the instance 
of the heirs under the entail 1776. 

Before these cases were remitted to the con- 
sulted Judges, the case of M'Culloch v. M*Ken- 
lie was decided in the House of Lords ; and 
Lord Medwyn having lodged a note, craving 
that the Lord Chanceuor's speech and judgment 
in that case should be remitted along with the 
cases, a remit was made as prayed for, when the 
following opinion was returned by Lords Jus- 
tice-Clerk, Cringletie, Glenlee, Pitmilly, Mac- 
kenzie, Meadowbank, and AUoway ; Lord Core- 
house declining to give any opinion. 

We have considered the cases offered for these 
parties, with the rormer procedure and remit by the 
Lords of the First DiYision to us, with the speech of 
the Lord Chancellor, and judgment of the House of 
Lef<db, in the Barholm case. 

In our former opinion, we referred to the case just 
mentioned, as a precedent in point ; and we have addi- 
tional reason to be confirmed in our ideas by the af- 
firmance of the judgment therein by the House of 
Lords. 

It is pleaded by Messrs Dickson, that the investi- 
ture, under the tailsie 1776, was not recalled by that 
in 1809, in so far as respects the lands sold to Mr 
Cuninghame and Lord Medwyn. But we consider 
this to be a mistake* 

In ihejirit place, one of the sales to Mr Cuning* 
hame was made in virtue of powers contained in the 
tailzie 1770 itself, and under the authority of this 
Court; and the aecond sale to that gentleman, to a 
small extent, was sanctioned by a judgment of the 
Court, long ago final, and beyond the reach of chal- 
lenge, even by appeal. There can therefore be no 
doubt that these sales have annihilated the investi- 
ture 1776, to the length that they extend. 

With regard to the sale to Lord Medwyn — The 
deed of tataily by the late General Dickson^ proceeds 



on the narrative, That, notwithstanding of the tailzie 
1776, he had sold a considerHble " part of the said 
lands aud estate (viz Kilhucho}, and thereby be- 
come liable to a declarator of contravention of irri« 
tancy, at the instance of the said John Dickson, 
which he might now rai^e against me ; but, whereas, 
the said John Dickson has, for my acconiroodation, 
agreed not to object to the sales already made, of 
part of the foresaid lands for payment of certain debts 
contracted by me, nor to pursue any action of decia* 
rator of irritancy against me, upon condition of my 
granting the deed underwritten." He, therefore, gran- 
ted the entail 1^09, which contained a different or- 
der of succession from what was in the deed 1776. 
And,2dly, It referred to the sale made to Lord Med- 
wyn, as it contained an express reservation of the 
feu-right granted to his Lordship, and entailed the 
superiority only of these lands. On this entail, Mr 
John Dickson was infeft, and in 1^15 he propelled 
the succession to bis son David, the pursuer, by con- 
veying to him, inter alia, the fee of the lands that had 
been sold to Lord Medwyn, with the exception of 
the feu-right in his Lordship's person ; and having 
disponed to himself in liferent, boXh father and son 
were enrolled in the roll of freeholders for the county 
of Peebles, for their respective rights of liferent and 
fee, of these lands purchased by Lord Medwyn. 

Thus, we consider that the investiture of 1776 was 
recalled, and annihilated also with respect to the 
lands sold to Lord Medwyn, as well as those disposed 
of to Mr Cuninghame. l*he deed -1809 ratifies the 
sales, because it proceeds on the narrative of them, 
and makes the non-challenge of them the condition 
of granting the deed. And, farther, it ratifies the 
' wle to Lord Medwyn, by acknowledging the feu- 
right in bis person* And the pursuer ratified that 
deed by taking possession under it. 

2d/y, We think that the deed 1609 is in contraven* 
tion of the other in 1776, if the same could be said 
to be still in exi^itence. For the former contains 
a different order of succession from that in the lat- 
ter, and any alteration was prohibited under the 
sanction of irritancy and forfeiture of the contrave- 
ners. It also prohibited alienations of the whole or 
any part of the estate ; ** it contained likewise a con- 
dition that the heirs should possess the estate under 
that tailzie alone, and by no other right'*— all under 
the sanction of forfeiture, in case of contravention. 
But, as already mentioned, the tailzie 1609 ratified 
the sale;* made in contravention of that in 1776 ; and 
the pursuer and his father both repudiated the deed 
1776, as their title of possession, and expressly made 
op their investitures under the tailzie 1809. 

Nothing, then, can be clearer than that, if the por- 
aner, David Dickson's father has contravened the 
tailzie 1776, (h 2 pursuer had, when the present action 
was instituted, equally done so. He then stood in- 
feft on the entail 1809, and yet he founds on that in 
1776, which expressly declares, that he shall possess 
upon it, and it alone, under the penalty of foifeiture* 
He is, therefore, in the same situation in which M r 
M'Culloch stood in pursuing a reduction of deedsi 
under an entail which he had repudiated — ^and must 
therefore have a similar judgment applied to him. 
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With regard to the other parsuen, they too are 
tituated precisely as were a number of the pursuers 
in the ease of Barholm. ** They (as Lord Chancel- 
lor observes in that suit) in fact adopt, as far as this 
cause is concerned, that which is done br Mr M<Cul« 
loch. They adopt his disclaimer, anci join in his 
prayer, that the property may be adjudged to the pur- 
suer ;*' and, therefore, his Lordship thought that this 
Court " were perfectly correct in considering that the 
aituation in which these other pursuers stood, did not 
differ from the situation in which Mr John M'Cul- 
loch himself stood." 

We are of opinion that this judgment is strictly ap- 
plicable to the present cause. As Mr Dickson him- 
aelf has contravened, and indeed repudiated the deed 
1776, in so many ways, he cannot have any right to 
claim under it ; and the other pursuers, by desiring 
that he shall forfeit his father, and take the estate, 
cannot bestow upon him any additional title. 

The case having again come before the Court, 
their Lordships pronounced the following inter- 
locutor, 3d March 1829 : — 

** The Lords having resumed consideration of the 
reclaiming petition for D. Dickson, Esq. and others, 
answers thereto for Jo. Cuninghame, Esq., and for 
the Honourable Jo. H^y Forbes, Lord Medwyn, re* 
apectively, and advised the same, with the summons, 
defences, and the several mutual revised cases, and 
whole pleadings of the parties upon the merits ; and 
having particularly considered the opinions of the 
other Judges consulted thereon, in terms of the act 
of Parliament; in whtoh opinions there is suggested 
an objection to the title of the pursuers, founded on 
an annihilation of the entail 1776, by the judgment of 
the House of Lords sustaining the entail of 1809 as 
valid and effectual ; and having heard the counsel for 
the parties in their own presence ; and having also 
considered the deed of renunciation, executed by the 
pursuer on the 19th day cf January 1824 years, and 
recorded in the register of renunciations the 12th day 
of March 1821 years; and having further considered 
the terms andconclusions of the summons, and other 
procedure, particularly the subsequent opinions of 
the other Judges consulted on the whole cause, in 
terms of the act of Parliament : Find that the de- 
fender Jo. Cuninghame, Esq. is entitled to take the be* 
nefit of the objection, which has been suggested as 
aforesaid to the title of the pursuers, and sustain the 
said objection accordingly : Find on the merits, that 
the first purchase was made in conformity to the 
power of sale contained in the tailzie 1776, and that 
no irregularity has been pointed out which can affect 
its validity, and that tlie second sale is secured from 
challenge as a res judicata. And so far as regards the 
other defender, Lord Medwyn, find, that the entail 
1776 cannot be held as a valid and effectual limitation 
of the right of the late General William Dickson, the 
author of the pursuer, and repell the reasons of re* 
duction, which are founded on a contravention of 
said entail : Find tepamtim, that even if that entail 
could be held to be the subsisting investiture of the 
•state of Kiibucho, the princi]^ pursuer, David 



Dickson, Esq., by making up a title, and possessing 
under the entail 1809, which is inconsistent with the 
entail 1776, would be barred from maintaining any 
action upon the latter deed ; and that the objection 
to his title to pursue, is in no respect removed by the 
renunciation executed by him, or any other proceed- 
ings that have taken place pendente Uie .- And find, 
that the other pursuers are in like manner barred 
from insisting in the conclusions of the present sum- 
mons 8 Therefore, refuse the desire of the reclaiming 
petition, and adhere to the Lord Ordinary's interlo- 
cutor reclaimed against ; and of new sustain the de- 
fences, recal the reasons of reduction, assoilzie the 
defenders from the whole conclusions of the libel, 
and decern : Find the pursuers liable to the defenders 
in expenses, appoint accounts thereof to be given in, 
and remit the accounts, when lodged, to the Auditor 
to tax the same, and to report. 

Defenders' Authorities-— (l.)—CU)rdon of Carleton's 
creditors v. Gordon, 14th November 1749 ; Little Gil- 
mourv. Hunter, 6th March 1801; M'Culloch o. Muir 
Mackenzie, &c. 17th May 1826.^(2.)— Erskine, B. iii.tit. 
S, sect. 47^19.— (4.)— Act 1686^ c. 17; Erskine, B. ii. 
tit. 2, sect. 16, Ross's Lectures, vol. II. p. 192; Earl of 
Bucban v. Duff, January 1725— Reversed on appeal ; 
Lindsay Carnegie, v. Robertson Scott, 26th February 
1796; Duke of Roxburgh v. Hall, 4th June 1741 ; Clark 
V. Creditors of Young, 7lh February 1752 ; Livinffstone 
V. Napier, 3d March 1762 ; Henderson v, Dalrymple, 8th 
March 1776; Gordons. Brodie, 20th July 1773; Doug- 
Ins o. Chalmers, Tait on Evidence ; Duke of Douglas v. 
Earl of Selkirk, 9th December 1762 ; Duke of Douglas v. 
Duke of Hamilton, 19th December 1776 ; Hamilton v, 
Hamilton, 1708; Maclean v. Duke of Argyle, 2d July 
1777; Rirkbame. Campbell, 21at May 1822; Morrison 
V. Ramsay, 16th December 1826.^(6.)— Gibson v. 
Forbes, and Gibson a. Arbuthnot. 

Pursuer's Authorities. »(1.) Erskine, B. iv. tit. L 
sect. 66-67 — (2.)— Acts 1686, cap. 17, 1696, cap. 15: 
Act of Sederunt, 17th 1756 ; Macqueen v. Nairn, 2Sd 
January 1824; Shaw, Vol. Ill, p. 637; Dennistonn v. 
Speir8,a Shaw, 285; M'Intosh o. Inglis & Weir, 17th 
Nov. 1825 ;2. Ross, p. 192.— (&)— Erskine, & iL tir. a 
sect. 25; Hamilton v. Gordon, 23d July 1748, Morr. 
7281; Ross o. Munro, 18:h Nov. 1786; Dundas v. 
Murray, 29th Nov. 1774^ Morr. 7289— (4.)--Sime ©• 
Dewar, 1st February 180a— (5.)— Kinfauns a. Craigie, 
Morrison, 7796 ; Earl of Mar v. Laird of Lee, Morrison, 
7798; Lord Cranstoun v Scott, Morr. 7601; Lord 
Bellenden v. Earl of Roxburgh, 3d February 1702; 
Morr. 7816; Earl of Roxburgh o. Don or Waucbope 
Craigie and Shaw's Appeals, No. 27, p. 127; Gordon of 
Carlton, 14th November 1749, Kilkerran, p. 545, voce 
Tailzie ; Campbell v. Graham, Morr. 7782 ; Creditors of 
Cromarty V. King's Advocate, 25th February 1762, Morr. 
15417; Turner o. Turner, 17th November 1807, Morr. 
voce Tailzie. App — (6.)— Erskine, B. iii. tit. 3. sect. 47. 
(6.) Irvine of Drum, 2d April 1770, House of Lords, No. 



Lord Ordinary, Eldin. Counsel for the Pursuers^ 
Solicitor.General, Dean of Faculty, Hamilton Pyper; 
James Swan, W.S., Agent. For Defenders— John 
Fulteiton, Adam Anderson ; Cranstoun & Anderson, and 
William Patrick, W.S., Agents. Sir Robeit Dundu 
Clerk. 
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March IS, 1829. 

Bennet V. M'LachUn^ Further heard/and 'adjourned tfU 
Wednesday liext, 

Spenre o. Boss, and Allen v. Berry— Adjourned liU Wed. 
tieaday neit* 

March 16, 1829. 
Maule «. IVfauJe— Appeal preaented, and peipbndent or* 
dered to answer in four weeks; and leafe for a recogrifdloce 
to be entered into for the Appellant. 

March 17, 1829. 

Bennet v. M'Lachlao, Spence v. Uoei, and Alien «. 
BerrT-.Hearine (of which atanda Tor to-morrow) adjourned 
till Friday nexC 

Stirling v. Denntst^un. and Ditto v. Dunn— > Order for 
hearing on Friday next discharged. 

The House adjourned to Thursday. 

March 19, 1829. 

f Dixon 0. Admiral Fleming, and M/icdougalt f». Furrier.. 
Petltlc^nsof the Appellants for further time to lodge Caaea 
beard, and referred lo the Appeal Commiitee. 

. . March io, l^2Q, 

Bennet t^ M'|>achlan— Ftiriher and fully beard, and con- 
aideration adjourned sine du, 

Spence v. Rosa— In part heard, and adjourned to Wednee- 
• day next, 

Allvn t\ Berryl- Adjourned to Wedneaday next. 

StirlinjTv. Dennistoun, and Same 'p. Dunn eteeontrk'mm 
Appointed for Wednesday next. 

JVl'Leodv. M*Leod<.- Petition of the Respondent to dis- 
miss the Appeal, read, and referred to the Appeal Commit- 
tee. 

! M'Tavisb'V. ScoU,«nd Society of Soli^itoraof f^dinborgh 
:W» Smillie-* Petition of the APP*'IUnts for further time to 
ijodge their Cases, read, and referred lo Che Appeal Com- 
mittee. 

March 23, 1829. 
M'Cotl &• M'Keand; Gilchrist v. Dempster— Petition for 
further. time to lodge their cssesf, ... 
. CampUell d. Henderson — Petition of .'the ^PP^IIant ia 
appoint the hearing on the first day after faster recess— Bead 
and referred to the Appeal Committee. 
Marquis of 6u(e v. Cooper— Set down for lleailDg. 

March 25, 1829^ 
Spence i^ Boas— Heard out and affirmed, 
. Allen V. Berry— In part heard, and adjourned till Friday 



March 25, 1829. 

No. 226.— SPENCS, Sutpender, v. Boss, Charger, 

Fee — absolute or conditional — By missives 
between Spence and Sir John Hope, it was 
a^eed to sell to the latter a portion of ground 
belonging to the former, the price of which should 
be decUkred a burden on the lands, atid remain at 
interest in the hands of the purchaser for two 
years after Spence's death, upon a bond to him 
for his liferent use aUenarly, and to his sons. 



William and George» equally between them tod 
their heirs in fee. The said sons subscribed a 
•postscript to the missive by their father, in which 
the^ consented '< that the above sums shall re- 
iiiam in Sir John Hope's handis, at least for 
eipht years certam after Msrthimas next 1814." 
Traiereafter, Sir John executed a bond in 
tcfrms of the missives, entered into possession, 
and paid the stipulated interest; but the bond 
was not delivered, nor was any conveyance of 
.the property ever made. William, one of 
Spence's sons, died (1819) intestate, and with- 
out issue. Ross, who had been appointed trus- 
tee on the estate of the other son, George Spence, 
against whom sequestration had been awarded, 
havitig advertised the fee of the sum in the fore- 
said bond, as felling under the sequestration, 
and thus forming part of the bankrupt estate, — 
the suspender brought a suspension' and interdict, 
upon the grounds, 1st, That he never had been 
divested of the fee of the price of his property, 
neither the bond nor disposition having been 
delivered or recorded. 2tf, Tbat the provision 
in fevonr of the sons was a mere spes success 
sioniSf and that the suspender could at any time 
' alt^r or revoke those provisions. 

The Lord Ordinary having found the letters 
orderly proceeded, grounded his judgment on 
the communication to the sons, which his Lord- 
ship considered as of the strongest kind ; « for it 
not only made them acquainted with the con- 
veyance in favour of the father in liferent al- 
lenarly, and of them in fee ; but it required an 
actual and present exercise by them of the right 
vested hi tnem under that conveyance, which 
exercise did take place accordingly. This feeenjs 
far stronger than putting a conveyance on re- 
cord." 

The suspender having reclaimed to the Court 
against this interlocutor, their Lordships unani- 
mously adhered. And the cause having been ap- 
pealed to the House Of Lords, the judgment was 
affirmed of this date. 

jfgg' The Scottish Courta having all now been adjourned 
till May, it la not intended to publish another Number of 
the Jurist till they again meet. If, however, the cases 
decided in the House of Lords, or upon the Circuits, 
seem of sufficient importance to be commnnicated, an oc- 
casional Nurhber will be published during the vacation. 

Edinburgh : 
Printed, Puhlished and Sold by M. ANDfiRSQN, 
lAw.Pr.nter: 
''Also sold bv James Puncan, Bookseller, Glasgow; J| 
Forman, Bookseller, Stirling^C. SIdey and Son, Book- 
aellers, Perth— Thomaa Miller, Bookseller, Dundee—- 
Brown ahd Co., Bookaellera, Aberdeen— Wm. M'Carter, 
Bo6kseUcr, Ayr^H. Crawford, Bookaaller, Kilmarnock; 
John Johnston, Bookseller, Dumfries; John Aankine, 
Bookseller, Falkirk; and George MaitUuid, Bookseller, 
Klgin. 
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COURT OFSES8ION. 

INNER-HOUSE— FIRST DIVISION* 
May IS, 1829. 

No* 227. — Tbustses of Sj& William Erbkine Of Tor- 
EiB iy. Thk Heirb of Entail of Tokiub. 

JVo&iife .(^fickim* — Trusiees emwAnered to sett 
lands appointed in the trust-deea to be entailed 
Jot payment of the testators debts^ and mortis 
cAoaa provisions* 

This case, formeriy' ootioed, (No. 58. p. S3.) 
i-egarded the tru;9t-di9po9itioii of the hiito Sir 
W. Erskine of Torrie, which directed the trus- 
tees to sell certain lands for the payment of 
his dehts, previsions, &c ; and to entail, as 
soon after his death as eonvenient, the estate of 
Aithemey upon the heirs of entail of Torrie. 
The lands appointed to be sold, havingheen found 
insufficient for the payment of the testi(tor*s 
dehts, provisions, ^c, the trustees brought the 
present action, of declarator, multiplepoinding, 
4re^ condttding, that it should be found and 
declared, 

** ThaX the said Isnds of Aithcroey, and others, 
remaining unsold, were liable for the trusterS debm, 
and that the trustees were ea titled to dispose of them 
in order to discbarge the debts and obligations of the 
truiC Ac. 

The Court, when tKe case came on to be ad^ 
vised on 27th January 1829, were doubtful whe- 
ther an act of Parliament would not be neces- 
sary for conferring upon the trustees the power 
of sale, and deemed it satisfactory that appear- 
ance should be made for the heirs of entail be- 
fore disposing of the case. The cause was ac- 
cordingly superseded in hoc statu, and a case 
was afterwards lodged for the heirs of entail ; 
in which they contended, that the power of sale 
as to the estate of Aithemey, was not conferred 
by the trust-deed, ner contemplated by the 
truster ; and that although the express direction 
in the trust-Kleed to entail that estate, imme- 
diately after the testator's death, could not 
exempt it from liability for the truster's debts, 
^et such a direction was calculated to prevent 
It from being affected by gratuitous mortis causa 
fffovisions. 

Lord Gillies observed, that; the only diffi- 
culty he saw in the case was, that the trustees 
asked for authority to sell all the lands of Ai- 



themey; that might be expedient, but could 
this Court confer the power ? He thought it 
Was competent at common law for this Court 
to grant a powelr of sale in the present case, in 
as tar as was necessary for payment of the debts 
and provisions of the testator ; and he feared, if 
the trustees went to Parliament asking the 
power, they would be met by the discovery 
there, that they could obtain the power at 
common law, and be sent back here accord- 
ingly. 

Lotd Bulgray thought this Court had gone 
as far in conferring powers of sale, in the case 
of pupils and minors, as they were asked to go 
here* To save the estate from adjudication, 
and the trustees from an expensive application 
to Parliament, he was for granting the power. 

L,ord Craigie differed* The truster here 
neither gave, nor intended to give, a power of 
sale ; and it was as incompetent for tne Court 
to increase, as to create the powers of the trus- 
tees. 

Lord President thought, as there was here no 
entail, but merely a direction to entail, this 
Court could give the power. 

The Court accordingly found: — > 

" That the laodi of Aithemey and others, sppoinU 
ed by the deceased Sir W. Ervkine to be entailed, 
are liable foi^ payment of the whole of his debts and 
obligations, including the provisions tnade by hioa in 
his settlements; and, in respect it appears, from the 
report of Mr PanI, that there are nut iuffieient funds 
for pnyment of the said debts and obligations, inde- 
pendent of the estate of Aithemey : Find, that the 
pursuers-, io the discharge of their duty as trustees, 
are entitled to sell the lands of /Vitherney and others, 
or such part thereof as mav be necessary for paying 
or providing for the said debts and obligations, &c. 
And that the parsuers, after the whole of these debts 
and obligations have been paid or provided for, are 
bound to execute a valid deed of entail, settling such 
parts of the foresaid laiK^s of Aitherney and others, as 
shall remain unsold, or the balance of the price there- 
of, or landa to be purchased therewith, if the whole 
lands shall have been sold, upon Sir John Drummond 
Erskine now of Torrie, Baronet, and ^he heirs of en- 
tail, of Torrie, &c." 

Fureuer's Authorities. — Harrower's Trustees, 7th July 
1825; Stewart v. Stewart, 86ih Nov. 1813, Fac. CM. 

Lord Ordinary, Ooruhouse. — Act. J. Jardiner-if£r« 
J. Walker.— oDickson and Stewart, Pursoers' Agents; 
Walker, Richardson and MeWille, Defenders' Agents.*- 
Mr Hamilton, Clerk. 
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No. «8a— William Adair w. Mrb M. Adair or Black, 
and Mrs Jamb Adair or Sharps. 

Marriage by hahite and r«w/e.— This was an 
advocation of an action of declarator of legiti- 
macy, which had heen brought before the Com- 
missaries of Edinburgh at the instance of W. 
Adair, son of the late Mr John Adair oi Cross 
Arthurlie, against Mrs Black and Mrs Sharpe, 
the siste/s of the said John Adair, and which 
concluded to have it found and dechured, « That 
the complainer (W. Adair) is a lawful child, 
being procreated betwixt the said Jolm Adair imd 
Jean Scott, i»ho lived together as man and wtfe, 
and xioere hahite and repute such ; and that the 
complainer, as a lawful child, has right to sue 
ceed to his father in his heritable and moveable 
subjects,'" &c. The Commissaries having allow- 
ed to the parties respectively a probation of 
their libel and defences, it appeared, upon evi- 
dence, that the pursuer's father was a person of 
some property, and respectable connexions, and 
his mother originally a bleacher ffirl of low 
birth. There were adduced for the pursuer 
two witnesses (a weaver and his wife,) who 
deponed, that the pursuer's father and mother 
slept together at the deponent's house on a 
night in 1799, and on that occasion acknowledg- 
ed themsdves to be husband and wife. Eight 
other witnesses, all in the lowest rank of hfe, 
deponed to the pursuer^s father and mother as- 
soeiating and living for weeks at a time during 
several years together, and addressing each other 
as married persons. Some of these witnesses 
reprcs^ted the pursuer's parente as living in 
a quiet matrimonial way, and his mother as a 
person of virtue ; but several of them believed, 
(frdhi their own impression), the connection to 
have been illicit, and entertained an indiflFerent 
opinion of the pi^rsuer's mother's character; 
while most of them admitted, that the pursuer's 
father, although well connected, had been ad- 
dicted to women, drunkenness and low com- 
pany. For the defenders, two witnesses in a 
respectable rank, (acouaintances of the pur- 
suer s father,) deponed to their &ton experience 
of the profligate habits of the pursuer s mcrther 
daring ner connexion with his father, and se- 
veral other witnesses, to her having been a 
prostitute both before and after the period of 
the said connexion, and to her frequenting, in 
company with the pursuer's father during the 
connexion, tippling houses, and houses of bad 
fame. They also produced written evidence of 
the pursuer's father having considered and treat- 
ed the pursuer aaan illegitimate child ; and si- 
milar evidence of the pursuer's mother having, 
subsequently to her connexion with the pur- 
suer's father, and during the said father's life- 
time, intermarried with another roan of the 
name of Chalmers. The Commissaries, (Nov. 



1828) pronounced an interlocutor assoilamg the 
defenders from the whole conclusions of the 
libel, and finding the pursuer liable in expenses. 

The pursuer having presented a bill of ad- 
vocation of the judgment, the same was, of tlus 
date, unanimously refused by the Court. 

Pursuer's Authorities— Gordon v. Dalr}'inple, Case, 
p. 27, 107, 199; Campbell v. Cochrane, 6th Febniary 
1748, House of Lords. 

Defender's Authoritiee—Bolbugie Case, Dow s Re- 
ports, Vol. II. p. 482 ; More v. M'Innea, Dow's Pro. 
1792 ; M'Gregor v. Jolly, House of Lords. 

Lord Fullerton, Ordinary— ^c*. SoUdtor-Genersl, 
Wilson,— ilft. Skene and Monteith. Parauer'i Amenta 
—Bowie and CampUlL Defender's Agent»— C* J* t*. 
Orr. — Mr Hamilton, Clerk. 

Mai^ 15, 1829, 

No. 229.— SiEWAar v. FaAssa. 

Sale of Lands-^Whether nuU from errortin 
the Sellers representation.— TioA case, which re^ 
lated to the validity of a sale of certain lands m 
Inv«mess-shire, has been remitted to the Jury- 
Court, and will be reported when the verdict is 
returned and applied. ^^^^^__^__^_____^ 

FIRST DIVISION.— (Bill Chamber.) 

Afay 15, 1829. 

No. 230.— ROBSRT PATsasoN V. Jaxss Samubl. 
Imprisonment of Bankrupt for Vnsatisfaciwy 
Answers on his Statutory Examination. 
On the 14th April 1826, the estate of Pater- 
son, a malster in Stirling, was sequestrated, 
and Mr Samuel, accountant there, was confirm- 
ed trustee. The property of the bankrupt waa 
then surrendered, and the statutory examinations 
undergone, and the oath taken as to the fidl 
surrender of his property. After these trans- 
actions, in October 1828, the trustee who en- 
tertained suspicions of the bankrupt's conduct, 
^plied to the Sheriff of Stirlingshire for hit 
re-examination, and for a warrant to pass into 
his dwelling and counting-house, to open lock- 
fast places and carry away his papers, both which 
were granted. Accordingly, on 19th Nov. 1828, 
he waa again put upon oath and subjected to a 
long examination ; and afterwards, on the 22d 
and 29th of the same month, and on €th and 
9th of December. At the eonclusion of the last 
diet, the trustee entered upon record a represen- 
. tation and motion to the following effect : — 
" That although the questions put to the bankrupt 
this day, and on former diets of examination were rca- 
Bonableand proper; yet, the answers given by the 
banlcrunt to many of them have been vague and un- 
satisfactory,^ and calculated to conceal the banknipfs 
funds to a very great amount. Indeed, the answersArt 
such as ought not to be accepted of by the trustee, as 
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•cunj for the creditorfc He therefore humbl* craves 
the Hononrabe Sheriff to gram warrant to i^pruon 
the bankrupt m the Tolbooth of Stirling, ay and un- 
Ol be shall give a full and satisfactory answer to the 
qunuons folMwing. and which have this day been al. 
'^ Put-'r^Here follow « l,.ngli,t ofnuestions) 

The banket beiii|r then asked if he would 
give aw dt^eni amwer, from those alreadv 
made by aim, answered. 

w„r J'*!*''* '""■'' "?'.:-:t'»atfrom illness hehad been 
?!^ lii. "•'?";* •".' '^'>'" '" particularly as he 
could have wuhed j that, when able, he would look 
orw his books, and would endeavour to eive satis- 
factory answers to the said interrogatories. The 
Shenff Aen granted warrant for his incarceration ay 
and untU he shall make satisfactory answers to the 
quMhons »peci8ed in the preceding representation." 

Upon 17th January 1829, the binkrupt, upon 
mphcation bv his agent, was brought from the 
Tolboothandre examined before the Sheriff; and 
thetrustee,stiUmaintainins: that his answers were 
imsatisfectorv, the Sheriff ordained him to be 
re-committed. Upon this the bankrupt present- 
ed the present ImH of suspension and liberation, in 
which hecontended: I. Thatthe Sheriff or Judge- 
exammator has no power to commit a bankript 
inconsecjnence of his givinif what maybe deem- 
ed unsatisfactory answers. II.That,a88uminif the 
SheniF to hare the power of cornmitmentTthat 
It had been exercised on this occasion in an arbi 
toarJ^ Ulegal, and oppressive manner ; in respect 
that the answew alleged to be unsatisfectorv had 
not been complained of at the time they were 
mven, but were brought forward on the fifth 
dajr of exammation, with a general chaive of 
being vague and unsatisfactory ; that it wai not 
ttatedm what respect they were unsatisfectorv, 
III. That the answers were as satisfectory. L 
in the circumstances could reasonably be re 
quired ; that he refused to answer no questions 
Md, after haying given his answers upon oath! 
It was involrin^ him m perjnry to endeavour to 
extort from him any different answers.— The 
trustee, in his answers, maintained : 1st Tho 

2d, That the bankrupt, by always statinir m 
«Mwer to these proper and reasonable questions 
which related to the application of sums' 
•mountmg to £1212 Ster%, entered in hi^ 
books against hm, that he £d not then recol- 
Uct what became of them, had fnllv subiM^^ 
himself to the Shea's authority, ^^d JoSer of 
commitment. The Lord Ordinary, on sC 
March 1829, pronounced the follomnir interlo- 
cutor and note:— ^ *"Hjno 

•• 31#/ jrf«rcA 1829.— The Lord Ordinary bavinir 
nrXl^**'' bill.answers thereto, and the ^o 3 
produced, containing the record of the proceeding In 

^.^^''i''* T^ ^^' ovizanjum therewith 
to the Court, m. the First Dif JHion thereof, in wh ch 

^^^T^a'''' *'"''f"1:^ i^^^^^gentiam] in Term. 
of Act of Sederunt, lltb July 1828, sect 21 ; and 



appoints this bill and answers to be printed an4 
boxed, for the use of their Lordships, and that be- 
tween and the second box-day on the 23d AnrU 
next. ' 

" ^^'^•-"The Lord Ordinary has no doubt that the 
Shenff has jurisdiction to commit a bankrupt brought 
before him for examination, who either refuses to an- 
swer at all, or gives an evidently evasive and unsatis- 
factory answer to a question put to him. The statute 
authorises the Sheriff to issue his warrant for appre- 
hending the bankrupt, or any of his family, &c. in or- 
der to force their appearance at the diets "of examioa- 
tion. It IS a mistake to consider the Sheriff as a 
commissioner merely appointed to take the examina- 
tion. He acts as sheriff; be does not issue his war- 
S."' w *'^'*"^ ""^^'' ^^^ statute ; but issues it as 
Sheriff. The purpose of that warrant?is to force the 
appearanee of the bankrupt /or examination ; and the 
consequence must be, that if the bankrupt declines 
examination, by not answering at ail, or answering 
evasively, which is the same thing in effect, the war- 
rant must continue fn force. 

'• Whether the jurisdiction or power may be indis'- 
creetly used by the Sheriff, is a different question 
entirely. In the present case, the Lord Ordinary 
would think that the Sheriff was right, for the com- 
plainer himself admits, that he has not made satis- 
factory answers to the questions specified. But what 
occasions doubt in the Lord Ordinary's mind is this, 
that the complainer did attend the prescribed diets 
of examination,— and afterwards took the statutory 
oath; and it was afler this that he was called on to 
undergo repeated examinations, and these too on oath, 
in order to disclose facts which would lead to the 
conclusion that he bad committed perjury, and it is 
for not answering, satisfactorily, questions tending to 
said conclusion, that be has been imprisoned. II the 
complaincr have sworn the statutory oath falselv, he 
has committed a great crime, and the remedy seems 
to be prescribed by sect 33d of the statute, naiftely, 
« 5.1 .** i?.?? P^°c?eded against as a criminal. 
This Bill IS marked for the Second Division : but 
as the sequestration depeads before the First, this 
as a branch of it, ought to go before it."- * 

*i.7i? Court expregged^ an unanimous opinion, 
that the Sheriff has the power of commitment. 

The Lord Pretident ohserved, that the plea of 
the bankrm)t as to involving himself in per- 
jury, by givmg different answera at different 
times, was untenaWe. A man may not recol- 
lect, when a question is first put, and he may 
pive a specific answer upon afterwards revolv- 
mgr the matter in his mind, becanae this may 
anse from a proper exercise of his memo- 
ry. There cwi, therefore, be no perjury in such 
a case. In hke manner, when a person an- 
swers that he does not recollect, such an answer 
may not he satisfactory to the party putting it, 
but still It may be the truth, and therefore not 
unsatisfactory in the sense of the statute. But 
the questions and answers ought to be before 
the Court before deciding. 

Lord GillicM thought, that :the treatment 
received by the bankrupt was both irregular 
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slid oppresMTe. The trustee does not 8ay» 
1^'at the answers are unsatisfactory, when they 
are'^ren ; but allows the examination to go on, 
day after day, and then puts together 12 or 
I4 involving objections to answers of ques- 
tions previously put, and answered, he says un- 
s^itisfactorily. But he ought to have said soj 
and objected at the time. He thought the bill 
should be passed. 

j^ord Balgrajt/ concurred; and the Court ac- 
cordingly passed the billl. 

Lord Ordinary, Cringletie— -rfc(,Detn of Faculty,— ^//« 
Jameson. Andrew Bayne, Complainer's agent. Wil- 
Kam Alexander, W.8. Respondent's agents. Sir RDan- 
dfts, Clerk. 

SECOND DIVISION— 12^A May 1829. 

No. 231.— Scott r. Botd & Latta. 

Jiefnoving — Warning urithin Burghs — Upon tfie 
SOth of October 1826, Boyd became tacksman 
of the great customs and mtv-house situated at 
the North Bridge, under the Magistrates of 
Edinburgh. Boyd was the Highest offerer at 
l^e roup, and he alone si^ed the offer; but the 
bond to the city was signed bjr both the re- 
spondents; Boya and Latta. The lease was to 
be two years from Martinmas 182$. On the 
9tb NovemW liB26, the respondents subset the 
duty-house to Andrew Greig, vintner. Chain 
Pier, Trinity, for one year, commencing at 
Martinmas 1826, and Greig assumed the sus- 
f^tider Scott into an equal shAre in the con- 
cern: The stipulated rent was to be 100 gui- 
neas per annum, payable by equal monthly in- 
stalments, mils trah^aetion was settled with- 
out writing on eitlier side. Thereafter, Greig 
subset the duty-house to tenants of Ids own. 

On 25th of September 1827, the respondents 
employed a city officer to warn away the sus- 
pender and Greig at the ensuing term of Mar- 
tinmas. The warning was executed in the usual 
form within burgh, by chalking the door, and in- 
timating to the inmates that they must remove. 
A written execution was also returned subscri- 
bed by the city officer. This execution waM 
printed, and the printed word " Whitsunday* 
was scored out, and the word " Martinmas" 
written above it. Upon receiving this intima- 
tion, Scott and €h*eig authorised Campbell the 
officer to warn their sub-tenants in the premises, 
which was done accordingly. 

Agaiiisit this removing, Scott and Greig pre- 
sented a bill of suspension and interdict ; the 
Lord Ordinary, 23d Mav 1828, before answer, 
and on the motion of ooth parties, allowed a 
proof by commission, — to the respondents of 
the alleged warning given by them to the sus- 
penders to remove, as at Martinmas 1827,— and 
f^ the suspenders a conjunct probation. Coun* 



sel having been heard on the import of the 
proof, the Lord Ordinary made avizandum, and, 
on 1 1th July 1828, pronounced the folio wii^ 
interlocutor : — 

'* Haring considered the minute' for the suspender, 
Greig^ consenting to a decerniture against him in the 
present process ; and having also heard parties' pro- 
curators on the proof and whole process, so far as 
regards the suspender, Scott, Finds, although there 
is some ambiguity as well as contradiction in the 
parole proof, that there is sufficient evidence in tlie 
real circnmstances of the case tb support the parole 
proof which has been adduced, that warning was duly 
given, aft in an urban tenement, to the suspenders, 
Greig and Scott, to remove from the duty-house at 
Martinmas last (1827); Therefore repels the reasons 
of suspension ; finds the letters and charge orderly 
proceeded, and decerns : finds the suspenders liable 
in expenses/* &c. 

Hifl- Lord«»}iip added the following note : — 
'* It was impossible to hold the execution of warn- 
ing as probative ; but it being competent to give a 
verbal warning from an urban subject, a parole proof 
to that effect was allowed. The proof is no doubt 
ambiguous and Tmble to cavil, arising chieily from the 
circumstance of there having been two warnings,, 
which some of. the witnesses confound together ; but 
the grounds on which it has been held sufficient are 
these : — IW, The subject was let to the principal 
tenant with a Martinmas entry and a Mlirtiiimas terqi) 
of reinoyal. 2c^, It is not disputed that a warning 
was given in September 1827; if it had been intencP 
ed to remove the suft;}enders only at Whitsunday, il 
would have been absurd to ^aru them till nearer the 
term of Martinmas. d(f, The execution waa made 
our, as proved by the writer of it, immediately after 
the warning was ^iven, as a warning at Martinmas. 
^f\ The suspenders, a few dajtf afterwards, proceed 
to warn their own siib*tenants to remove at Martin* 
mas, not confining it to those who had been qu^rreU 
ling, seemingly on theground thatthey themselves were 
then to remove. Bth^ There seems to have, been no 
formed purpose to remove even those sub-tenants 
wl^o had been ()uarrelling, till after the warning to 
themselves; for, if there had been any sucb purpose* 
it is not probable that they wonld have delayed till 
the very last day (1st October) to execute it* In 
short, there seems to be no doubt, that the suspen- 
ders, who had entered into possession under an agree- 
ment with the respondents to possess, shortly after 
Martinmas 1820, had due notice that the^ were not 
to continue longer than the term of Martinmas fol' 
lowing, which is all that either law or reason require 
in such a sgbject; more especially as Greig, at least, 
having previously been sub-tenant of the duty-house, 
and who was the only sub-tenant in the arrangement 
with them, the respondents knew perfectly that the 
subject was one which was let from Martinmas to- 
Martinmas, and that Whitsunday was not the custo- 
mary term of removal from it." 

Scott presented a reclaiming note against this 
interlocutor, on advising whidi, 

The Lord Justice Clerk stated, that the proof, 
in conjiinction with the execution of the officec» 
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conclusive that a warning had been giveb 
to remove at Martinmas. 

Lord Glerdee observed, that Scott, who did 
not pretend to be a joint tenant, complained 
that Greij^ had not been duly warned ; but he 
was not tne original pfarty with the landlord. 

Lord PUmilly was of the same opinion. Al- 
though the Lord Ordinary had gone upon the 
jiarole proof alone, and had thrown the officer'^ 
execution eut of view, Lord P. thought that 
jthe two ought to be taken in connection with 
each other. The execution, though not for- 
mally correct, might be taken as an adminicle 
J9f evidence alenf with the parole proof. His 
Lordship was clear, that a warning had been 
^ven to remove at IVIartinmas. 

The Court refused the reclaiming note. 

Lord Ordinary, Medvryn.->-^cf. Jeffrey and Shaw. — 
AU. Cockburti and Alison, A. Uutcbisoo and George 
Lyon, Agent«.-.-Mr Ferguson, Cierk. 

No. 232. — M'Taroet v. M^Taeget. 
Process — Mtdtiplepoinding, — George M*Tar- 
get, rope-merchant, Sainsford, executed a Bet- 
'tlement of all and sundry debts, heritable and 
jmoveable, and other funds and effects that should 
belong to him at his death, in favour of Chris- 
.tian Hendrie, his spouse, in case she suryived 
iiim, in liferent, and John, Walter, Henry, ^hd 
George M*Targets, his sons, equally in fee, 
with a separate and additional legacy, in fa- 
vour of George, which was to revert again to 
the general fund, in the event of his death with- 
out heirs of his body, George M'Target's funds 
consisted principally of his share of the stock 
and profits of a concern which had been carried 
on between him and hid son John ; and now^ 
opon the statement that the said George M'Tar- 
^et had died in 1817, — that his son George, the 
';fipecial legatee had died in 1820, without heirs, 
of his body — ^that ihe $aid John M^Target had 
died in November 1827, leaving a settlement in 
fevour of Elizabeth Monteith or M*Target, his 
tpouse, as his sole executrix, and that the said 
Elizabeth Monteith or M'Target had intromit- 
ted with his whole funds ; that George M' Tar- 
get was dead — and, lastly, that C.liristian 
Hendrie, the relict of George M* Target, se- 
nior, had died on the 6th December follow- 
ing ; while no accounting, or settlement of any 
kind had ever taken place relative to the tes- 
tator's share and interests in the above concern 
^(except certain partial payments to his widow) — 
the foresaid Waiter M*Target, ^now with his 
brother Henry, the sole survivmg children,) 
brought the present action, (reserying his whole 
other interests in the premises,) against the 
above Elizabeth Monteitn or M'Target, as in- 
tromitter with the estate of John M'Target, 
concluding for a count and reckoning of the 



funds of the concern aforesaid* and for pay- 
ment of the true sum which should appear to 
be due to him as one of the four .executors or 
residuary legatees appointed by his father's set- 
tlement above mentioned. Amongst other de- 
fences, it was stated, isA a preliqainary plea in 
bar of the action, that it was incompetent, aa 
tlie wfxks concluded for were still in bonis of 
George M'Target, senior, and coidd only be 
demanded by an executor, which was not the 
character in which the pursuer bow appeared ; 
another defence was, that the instiuice was im- 
.perfect, although the proper character had beeii 
assumed, as the pursuer'fi still sur^'^iving brother, 
Henry, ought to have been a joint pursuer* 
Before the case proceeded farther, a multiple^ 
poinding W9» brought in the name of the de- 
fender as nominal pnrsuer thereof, and the other * 
parties called were, the foresaid Walter M'Tar- 

Set, the pursuer of the above action, Henry 
ITarget, his surviving brother, and Georffe 
and Waker MTarget, junior, children of tne 
said Walter M'Tar^t, and their said father aa 
iiheir administrator-m-hiw ; tod against Ais mul- 
tiplepoinding, objections, by viray of preliminary 
defences, were lodged for the nominal raiser, 
who maintained, that although there were a numi- 
ber pf interests involved, yet, that there were 
Ao two parties competing for one and the same 
interest. The Lord Ordinary (l^tb December 
1828,) pronoun^ |;he following interlocutor: 
V In reipect it was stated as a defence against the 
peticiooei^^ action, that tiarry M'Jarget does not con« 
cur ,wtth Walter Si'Target as pursuer, finds that the 
process of multiplepoindlng, which has the effect 
among other objects, of bringing the said par^ into 
the field, is not incompetent o^ unnecessary ; and 
in respect that the action of count and reckoning has 
been competently brought at the instance of Walter 
MTarget, for his own share of the funds which be- 
longed to the deceased George Bf'Target, repels the 
preliminary defences in both actions, conjoins the 
said actions^ and in respect the def<?nder siates that 
she is not to acquiesce in this judgment, finds her 
liable in expenses," &c. 

And to this interlocutor the Court adhered. 

Lord.Oidinsrv, Medw)rn, — p» Currie, et 
James Duncan, W.S. and James Paterson, W.S. Agents. 
— T. Clerk. 

Mat^ 13, 1829. 

No. S33.->:-£arl of Dvnmore v. MACixTuaKEa ano 
Others. 

Submission. — Prorogation of. — The pursuer 
and Colin Macintumer, one of the defenders, 
entered into a submission, dated 26th February 
and 9th April 1821, of certain disputes relative 
to the marches between their properties. The 
arbiters were Mr Archibald Currie and Mr Rq- 
tert Harkncss, who had express authority t« 
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Appoint an oversman ** in case of difference in 
opinion." The period of the submission, and 
(iaring which the decreet-arbitral was to be pro- 
nounced, was thus expressed: " Betwixt and 
the day of next, or on or be- 

fore any other day to which they or he shall 
prorogate the - submission." The arbiters ac- 
•ceotea of the submission, and appointed Arehi- I 
bald Yuill, writer in Greenock, and agent for 
one of the parties, derk to the submission* On 
23d July 1821, the arbiters visited the disputed 
inarches, and agreed upon a decreet-arbitral, 
though it was not then given forth. In conse- 
quence of this delay, Uie pursuer, in spring 
1822, presented a petition to the Sheriff or Ar« 
gyleshire, praying for an order on the arbiters 
to produce the submission, to be put on record, 
that he might, by a charge of noming, com- 
pel them to pronounce their deeree-arbitraL An- 
swers were given in by the arbiters to this pe- 
tition ; and Currte, one of the arbiters, fell into 
bad health ver^ soon afterwards. When on 
death-bed, and m a state of mental imbecility, 
be signed a nomination of Archibald Fletcher 
as oversman. It was alleged by the pursuer, 
that Currie had died before Fletcher signed any 
acceptance of the office of oversman : where- 
upon a petition was presented to the Sheriff of 
Argyleshire, and an interdict obtained against 
Macmturner, Harkaess and Fletcher, prohibit- 
ing their interference with the line of marches. 
Upon the 5th of February 1823, Fletcher, as 
oversman, executed a prorogation on the back 
of the submission ** to the day of 

next." And it was again proroga- 
ted on the 6th of February 1824. Fletcher 
thereafter, on 17th September 1824, met with 
IVIaciutunier (the defender,) Harkness and Yuill, 
and fixed upon a linO/ of march different from 
the one previously agreed upon by Currie and 
Harkness ; and issued a decreet-arbitral accord- 
ingly on 26th November 1824. 

The present action of reduction was brought 
to have this decreet-arbitral set aside on various 
grounds ; partly on the ground of its going ultra 
vires compromisu : partly on the want of due 
authority as an oversman in the person who 
]U*onounced it ; partly on the manner in which 
the proof regarding the marches in dispute was 
taken ; and partly on the expiry of the submis- 
«ipn before tne decree-arbitral was pronounced. 

The Lord Ordinary, with the view of saving 
expense to the parties, ordered, 10th June 1826, 
minutes of debate, confined to the ground of 
prorogation ; and his Lordship afterwards, 7th 
.fuly 1826, allowed the parties to revise these 
minutes by way of cases, and ordained them to 
ive in cases on this single point. On advising 
■ ese cases, his Lordship, 2l6t November 1826, 



** Repels the reasons of reduction founded upon 
the prorogation of the suhmisiiion, and appoints par- 
ties to debate on the remaining reasons of reduction, 
or such of them as the pursuer means to insist 
upon." 

Against this interlocutor, the pursuer pre- 
sented a reclaiming note to the Court ; but tneir 
Lordships having beard Counsel thereon, 12th 
February 1828, 

" Allow the parties severally to lodge, print and 
box minutes, contuning their statements, and eri- 
dence as to the practice alleged, within ten days," 

Pursttei's Au(horitie0.-*TeIfers v. Ferrier, January 
1781, Mor. p. 8793 ; BtUbes v. Lurd Loudon, Novem- 
ber 1684^ Mor. 11975; Brown v. Carttiiire, 3d July 
17U, Mor. 11983; Meiisies v. McGregor, Feb. 1665, 
Mor. 639; Wallace, 83d Feb. 1678, Mor. 640; Enkine, 
B. iv. tit. 3. sect. 88; Juridical Styles, vol. iit* J>- 84; 
Halketv. Earl of Elgin, 16th Derember 1826; rlemiog 
V. Wilson and M'LelJan, 7th July 1887; Cockbum v. 
Edward, 3lBt Jan. 1784, Mor. 640. 

Defenders* Authorities.-!— Lady Bangor v. Hamilton. 
86th Jon. 1681, Mor. 848; Bell's C^mmeutaries, vol. i. 
p. 680; Kew v. Viscount Stormonth, 88d July 1665^ 
Mor. 11973; Drumrnond v- Stewart, 87th July 1708^ 
Mor. 11980; Bdiley, 19th July 1709, Mor. 11981; 
Bankton, L 83^ 89 ; Parkec*4 Notes on Arbitration, n. 
38. 

Besides these references, the pursuer obtain- 
ed from Messrs Beveridge, Denham and Par- 
ker, a statement in writing of the practice in 
regard to the calling of sunmionses, &c. which 
he printed as an appendix to the minute ordered . 
by the Court. 
' On advising these minutes and whole process, 
the Court were unanimously of opinion, that 
the law, as stated by Lord bankton, and con- 
firmed by decisions, was in support of the Lord 
Ordinary's interlocutor. It was held, that even 
if the point had been doubtful, the pursuer of a 
reduction could not state it as a valid reason. 

The Court refused the reclaiming note, and 
remitted the question of expenses to the con- 
sideration of the Lord Ordinary. 

Lord Ordinary, Medwyn. — Aci, Dean of Factitty and 
J. Tait,^^/<. Jo. Marshall iind Skene.— Tail & Young, 
VV.S. and Manners & Macao, W.S. Agents.— Mr Fer- 
guson, Clerk. 

No. 234.— RosEKTAON V, Allabdicb & BOSWELL. 

Defamation, — Tlie defenders were Justices of 
the Peace for the county of Kincardine in 1823 ; 
and the pursuer was convicted by them, on 3d 
March 1823, of Imving unlavirfully killed game. 
On this occasion, the defenders severally declar- 
ed, in the presence of the persons then assem- 
bled, that the pursuer, besides being a poacher, 
was a thief; that he had been known to steal 
bee-hives and leather. The offence charged 
being clearly proved, and, in consideration of 
the pursuer's oad character, the defenders con- 
victed the pursuer in the full penalty of £20, 
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«nd three gaineag lioense-dutj, and the parsner 
to be imprisoned till payment. The present 
action was brought for reparation to the pur- 
euer of the daniage sustained by his character, 
in consequence of the charge of theft made by 
the defenders. 

Lord Mackenzie, 2l8t May 1824, trans- 
mitted the cause to the Jury Court ; from 
which tribunal it was remittea, on a motion 
by the defender, 26th November 1825, to de- 
termine the relevancy and competency of the 
action as libelled. Lord Mackenzie, Ordinary, 
ordered cases to the Court ; on advising which, 
their Lordships of the Se«nd Division unani- 
mously found the action to be relevant, and 
agun remitted it to the Jury Court. Issues 
having been prepared, a Jury trial took place 
on 24th March 1828 ; and, upon the evidence, 
the Jury delivered a verdict for the pursuer, 
upon both issues, and found the defenders, con- 
junctly and severally, liable to the pursuer in 
£200 of damages. This verdict was afterwards 
eet aside, 24th June 1828, and a new trial 
granted, upon the ground of the damages being 
awarded conjunctly and severally against both 
defenders, in respect that their derences were 
distinct ; that the acts done, and the words 
n>oken, were different in charge and proof; and 
that they were not in pari delicto. Another 
Jury trial took place, upon the same issues, on 
21st July 1828; at the close of which, the 
Lord Chief Commissioner stated to the Jury, 
that an actioa for damages was not com- 
petent at all against Judges of the Supreme 
Courts in Scothmd, for words spoken by them 
in a Judicial capacity ; but, that such an ac- 
tion lay against Justices of the Peace, pro- 
vided the words were spoken maliciously • With 
reference to the maliee, that in all cases where 
the party using the words complained of was 
entitled to speak of the complainer, the Jury 
must be satisfied that the mabce was proved ; 
and hb Lordship directed the Jury to take into 
their consideration the words and whole circum- 
stances of the case, and to consider whether JVfr 
Allardice, was honestly discharging his duty, 
and only erred in judgment as to his duty ; or 
whether he acted, not from a fair desire of do- 
ing his duty, but was induced by malice to use 
the words proved. His Lordship further stated 
to the Jury, as his direction on the law, that 
malice consisted in speaking from bad motives ; 
and that it may either be preconceived or instan- 
taneous ; and that, in cases like the present, where 
no evidence was adduced by the defenders to prove 
that the words spoken were true, they must be 
understood, or presumed to be false, although 
no evidence of the falsehood was adduced by 
the pursuer. The Jury found each of the de • 
fenders liable to the pursuer in £125 of damages* 



The defenders afterwards obtained a rule to 
•hew cause in the Jury Court, to have this ver- 
dict set aside, and a new trial granted, founding 
their application, among other grounds, on the 
sud direction of the Lord Chief Commissioner 
being a misdirection in point of law. But that 
Court dismissed the rule, 15th January 1829 : 
against which judgment the defenders tendered 
a bill of exceptions, in terms of the act 59 of 
Geo. III. cap. 35 sec. 17, which was signed by 
the Lord Chief Commissioner on 24th of Feb- 
ruary 1829. 

The Second Division of the Court, 26th Feb- 
ruary 1829, appointed Connsel to be heard in* 
their own presence on this bill of exceptions ; 
and, on advising the hearing, the Court pro- 
nounced this interlocutor : — 

** 14M May 1829. — Disallow the exception, and 
declare the verdict final and conclu^^ive, in tertus of 
the statute: Find the pursuer entitled to the ex- 
penses incurred by him in discussing the bill of ex- 
ceptions, allow an account to be given in, and remit 
the same, when lodged, .to the Auditor to taXf and 
report; reserving for the consideration o^ the Jury 
Court ali questions as to expenses formerly incurred**' 

Lord Ordinary, Mackensie. — Act. Cockburn and H. J. 
Robertson,— ^^. Jeffrey and Borthwick. — Jnmes Durness, 
S.S.C., Walter Duchie, W.S., and Alex. Baswell, W.8. 
Ageots.— Mr Ferguson, Clerk. 



May 14, 1820. 

Mo. 235.— Tannoch v. Raed & Kay. 

Title to Pursue. — The facts of this case were 
stated in a former Number of the Jurist. ( Vide 
No. 4, p. 57.) In compliance with the interlo- 
cutor of the Court, dated 3d Febniarv 1829, a 
minute was lodged for Tannoch, followed hj 
answers for Reed and Others, in which the ob- 
jection to the designation and title of the re- 
spondents was discussed; and also the compe- 
tency of urging that objection, after the discus- 
sion of the merits of the case in the Inferior 
Court. The argument maintained in the minuta 
was, that although the '^ Commissioners of Po- 
lice" were entitled by the statute to prosecute 
the complaint in question, they could only do so 
by following out the form which the statute 
prescribed ; and that, as this was not observed 
in the present instance, the proceedings were 
irregular. With regard to the time of statiiu; 
the objection, it was stated in the earliest plead- 
ings in the Inferior Court ; but the Bailies dis- 
regarded it altogether, and entered upon and 
disposed of the merits. In support oi the ar- 
rament in the minute, reference was made to 
Uie followbg decisions: — Fife Banking Com- 
pany, 2d December 1828. Lanarkshire Roac| 
Trustees, 17th February 1827. Low r. Ai- 
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buthnot, l«t June 1826. Calcreugh Cotton 
Company, 27th November 1822. 

In the answers, it was maintained, that Reed, 
who Aigned the, original complaint, was known 
to the other party to be a Commissioner of Po« 
lice, and that the objection was not urged tern- 
pestivi in the Inferior Court. Reference was 
made to two cases in illustration, via. Sea In- 
surance Company, 17th February 1827, and 
Magistrates of Glasgow v. Dawson and Mitchell ; 
Shaw and Wilsons Appeal Cases, 22d May 
1826. 

On advising these papers, the Court express- 
ed an opinion, that the Police Act did not au- 
thorise a prosecution in the way here attempt^ 
ed. Their Lordships considered the case of 
the Calcreugh Cotton Company to be the most 
analogous ; and that, although a supplementary 
Action in name of the Commissioners of Police 
would cure the defect, it would be better to pro- 
nounce a special interlocutor, to enable the par- 
ties to get at the merits. This was agreed to 
in the following terms : — 

** In respect that the Comniissioners of Police for , 
Kilmarnock have stated, by their Counsel at the Bar, 
that they are ready to insiiit and concur as pursuers 
of a snpplenientary action, and to raise the sums ne- 
cessary 2 And, ill respect that the Counsel for the 
advocator dispenses tnerewith, Refuse the desire of 
this reclaiming note ; adhere to the interlocutor of the 
Lord Ordinary submitfed to review, and decern ; re- 
serving all claims to expenses of process, both in the 
Inner and Outer-House, for the determination of the 
Lord Ordinary, and to his Lordship to proceed as to 
bim shallseem juBt" 

Counsel, Agents nnd Clerk ut antea. 

No. 236.-- RoBEaTs v, FoaaEsr, Sec 

Inhibition, — The deceased James Forrest, the 
defender's father, was proprietor of a smfdl pro- 

Serty in Batbgate ; and, being indebted to the 
eceased Peter Roberts, father of the pursuer, 
in £28, 7. 6^., an inhibition was raised and exe- 
cuted against him at the instance of Roberts in 
the month of March 181S. On fhe 15th of 
March 1817, Forrest granted an heritable bond 
over his property in favour of James Potter, in 
security of £50, upon which he was duly infeft ; 
and, on the 10th of June 182^, Potter granted 
a disposition and assi^ation of this security in 
Invour of Thomas Reid, who paid him the sum 
contained in the bond. Forrest and Roberts 
both died |)rior to the date of the assignation, 
and the inhibition had not been renewed fligainst 
Forrest's heir at that period. 
' The inhibition was executed, and the con? 
yeyance^ were prepared by Thomas Dick, for- 
merly messenger, and af\;erwards writer in Bath- 
mte. About the end of January 1825, Dick, 
f orretf and Reid waited on the purstier, and 



offered him a composition of £17 on his claim, , 
which amounted in all to above £80; Mid, iii 
consequence of his refusal, they threatened, he 
alleged, to take measures to defeat bis claim al- 
together. On 2d February thereafter, minutes 
of agreement were entered into between Forrest 
and Reid, whereby Forrest offered to sell the 
property to Reid for 100 guineas, and bound 
himself to cUar the property qf all incumbrance e^ 
and to f^ive a clear title thereto before the price 
toas paid; and, of the same date, Reid accept- 
ed of the offer. On the 17th February 1825, 
the pursuer raised letters of inhibition against 
the sMd James Forr^t, upon ther dependence of 
an action at his instance against him, in which 
he obtained decree, which was executed of thai 
date, and recorded on the following day. On 
the 21st of the same month, the defender, James 
Forrest, granted a disposition to Reid, narra- 
ting, that by missives of sale entered into be- 
tween them, the said James Forrest solcL and 
bound and obliged himself to dispone and con« 
vev to Thomas Reid, 

^ All and Whole the said piece of ground and 
house thereon, for and in consideration of the $nrn 
of L105 Sterling, to be accounted for and paid by 
him to tne, as the price thereof: That the teid Tho- 
mas Reid did, at tny desire and requeitt, sooSetioH^ 
ago, advance iind pay to James Potter the sum 
of L50, being the principal sum contained in a 
bond and disposition in security, dsted the 

day of 1817 years, granted by 

James Forrest, my father, to the said James Potter, 
over the said piece of ground and house thereon { 
and obtained u'om the said James Potter a dispo- 
sition and conveyance thereof; and, in virtue of 
which, he has since been Infcfl, — which sum of L50, 
and L2, tOs. of interest due thereon at Whitsunday 
first, I agreed thoidd he retained by the ioid Hhontt^ 
Rekt out qf the taid price of L\Ob Sterling. And now 
seeing that the sai^ Thomas Reid has instantly made 
payment to me of the sum of L52, lOs, Sterlings being 
the balance of said price of L105 Sterline; which, 
with the principal sum contained in and due by the 
said bond and dispohition in security and interest due 
thereon at Whitsunday, I accept of as the adequate 
price and value of the said piece of ground and house 
thereon,*' &c. 

The minute of sale and disposition were both 
prepared by Mr Dick ; but the former did not 
bear that the £M^ and £2, lOs. were retained 
out of the price. 

In these circumstances, the pursuer raised the 
preseirt action* concluding for reduction, ex ca* 
pite inhtbifionis, of the origind heritable bond, 
granted in favour of the defender Potter,— of 
Bis assignation to the defender Reid, — and of 
the nfii$giires of sale and disposition by Forrest 
to him. But thereafter the pursuer gave in a 
minute, departing from the conclusions of hia 
libel as to the disposition and sale. The foUovr- 
ing defences were pleaded, 1^/, That the |>ur- 
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suer had no title to maintain the action* Sk/, 
That Uie inhibition at the instance of the pur- 
fiuer's. father against the &ther of thb defender 
Forrest, expired at the death of the person 
against whom it was directed, and was ineffec- 
tual against the defender. 9dy That the inhi- 
bition at the pursuer's instance was ineffectual, 
in consequence of the previous minute of sale 
and subsequent disposition. 4^A, That the as- 
signation in favour of Reid having been granted 
after the expiry of the first inhibition, woutd 
have been a good deed, even although the sub- 
jects had remained unsold ; and, lis the heritable 
lond had b^n paid and disaharged by the Sale 
of the subjects, the defehder Fotter had no 
longer any interest in them ; and, 5M, That it 
woud not void a deed that was granted by a 
person inhibited, unless it appeared that it wtti 
nurtlnl to the person suing for its reduction. 

On advising this case oh 18th May 182'/, the 
Lord Ordinary sustained the defences^, and as- 
soilzied the defenders, with expenses. The pur- 
suer reclaimed to the Inner-House, and their 
Lordships, on 18'th June 1828, before answer, 
allowed nim to put in a special condescendence 
of what he averred and offered to prove as to 
the mode in which the ammgement ^as eu'ried 
ihto effect ; and Appointed answers to be lodg^ 
thca^eto by the dmender. This was adoordlngly 
done. Chi advising the cause-^ 

Lord Glenlee observed, that there being no 
inhibition here which affected the side, die Jterty 
entitled to sell did so, and employed the price 
In paying his ancestor's debts. 

Lord Justice^Clerk stated, that the ndes of 
law aa to inhibitions gave no assistance to this 
reduction. It was stated, that there had been 
fraud and collusion ; but the minute shewed, that 
iJie man of business, though aware of the riski 
remained quite passive on the subject. 

Lord PitmiUy concurred. 

The Court refused the reclaiming note* 

Pursuer's Aathorities— .(2.)— Erskine, 2.11.8; BelPt 
Pom. vol. n, p. 155. § 83a-.(5.>— Erskioe, 2.11.16. 

Lord Ordinary, Newton.— *Couiisel for the Pursuer, 
Dean of Faculty and Moir. — For Defenders, E. D, 
Sandford, W. Houatoo, and Forsyth. — A. Smttb, Pur« 
•aer** Agent.— N. W. Robertson and Da?ld Steirartf 
Defenders' Agents. — Mr Roitiind, Clerk. 

No. 2Sf7. — Cabstairs v. Brown & Otubrs. 

Servitude. — By feu-KlispositioUy dated 21st 
December 1749, George Lord Rosse sold to 
William Thomson, predecessor of Robert 
^own, one of the defenders, and to 

'' His heirs and assignees whatsoever, heritably and, 
irredeemably, all aiid ha ill the room and lands of 
Nethermoss Houses, Sometime possessed by Tbonsas 
Scott, and John Wilson, and n6w by John Tfidniy 



SOB, tenant in WalUowe^ with houses, bigglngs^ 
parls and pertinents thereof; as also thai part of the 
Milkhall ground, lying on the east side of Nether- 
ifaoss ttduses," 

And in the dispositire clAuse, there U the fol- 
lowing passiigis :— « 

^' With firteen sheep to be grazed updn the said 
Wfttl-tdV^er, Tiz. tetl ewfes and lambs, and five yi^ld 
sheep, ar and while the said lands of Moss Houses 
mid Milahatl are not inclosed, and the privilege of the 
fl w-mos3 therCi to cast peats^ both for fuel to hua* 
self, and for sale, with the hail! parts and pertinents 
of the foresaid land, and privileges thereto belong- 
ing, and free ish and entry to and from the same; 
a]ri}'ihg and possessed as aforesaid, with the teihd- 
sneaveS, aild othei* parsonase aad vicaragd of the 
shme; with power to btiild Houses and others there- 
of, ihak^ indlbsures therein, and to gfant teud thefed^ 
arid etfri^ ether act and deed of property to do, use 
and exerte, that he, tbe said Lord Rosse, coi^ld have 
dene Before grantihg thefeoL*' 

WiUiam Thomson, th^ msponee, wad infefti 
hk seisiil being dat^ &9th December 1749, and 
roistered dth Jiinuaiy 1750. John Thomsont 
son of William Tlionatson abovB-m^ntioned, ob^ 
thined ^ precept of dare eotutat from Sir . 
Georiffe Clerk, the superior, in 1785, for 
infefhng him, as heir to his father, in the said 
laifd% Widi Ab '^ haill pertihents and privi«< 
l^es thereto belonging.' Upon this pre- 
c^t John Thomson was iiifeft in 17a6< — 
Mr Brown, one of the defenders, purchased 
tbese lands of Netliei-moBS lionses, from John 
Thomsdn in 1791 ; and on 5th Juiie 1819, John 
Murdoch, smith at Bounce, another of die de- 
fenders, obtained from Brown a building lease 
fbr the term of 999 years, containing the fbllow« 
ing clause : — 

** Provided the landlord's rights authorise him to 
grant this liberty, but not otherwise ; the tenant year» 
ly, between Whitsunday aiid Lammas, to the extent 
df one man to dig, and two women to wheel them, 
^c. is to have the privilege of casting peats from the 
moss or flow of Wall-towcr, both for fuel and sale^ 
while the moss or flow lasts, and that without paying 
any additional rent/' 

The predecessor of thepursuer, William Car- 
st^rs, mued from Lord Rosse or his successorst 
certain parts of the lands of Wall-tower called 
Milkhall, which afterwards came into the pos- 
session of the pursuer. That feu, howerer, waa 
sobsifquent to the feu in £sTour of the prede^ 
pessor of Brown, and was granted nnder a spe- 
cial reserratioh of the servitudes or privileges 
Cotntairied in the prior rights of Brown. 

Upon the 24th of May 1822, n summary ap^ 
plication was presented to the Sheriff by th^ 
pursuer, complaining that the defender, Murdoch, 
was cutting peats in the mpss for sale, and at- 
tempting to cominunicate the privilege tor. a set 
of small tenants ; , and praying for a prohibition 
and interdict. Hds process was brought intiy. 
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the Court of Session by adrocattoiii and is still 
in dependence. 

The present action of dedarator was raised 
by William Carstairs, and concluded, firsts that 
it should be found that the privilege of casting 
peatsin the said moss, granted by Lord Rosse to 
William Thomson, was a personal privil^e 
merely, and not a proedial servitude; that the 
aaid privilege expired with the said William 
Thomson, and that the said Robert Brown has 
no right nor title to exercise the same as the 
proprietor of the lands of Nethermoss Houses ; 
cmd that he should be ordained to desist from 
casting and carrying away peats from the said 
moss, by himself, or by others in his Bame> in 
all time coming; or, at least, 2c%, That it 
should be found, that the said Robert Brown, 
whilst he retains to himself the fuU power of 
exercising the said privilege, has no right to 
communicate the benefit thereof to any person 
whatsoever : And this being found and deelared, 
that the leases granted by him in favour of John 
Murdoch, John Ch^om and James Cleghom, 
in so fiEur as they contain a privilege of casting 
and taking away peats from said moss, should 
be reduced and set aside. 

A proof was led in the process before the 
Sheriff with regard to the state of possession 
of the servitude in question ; and a mutual mi- 
nute was given in for the parties to the present 
action of declarator, agreemg to hold that proof 
as a full proof on both sides with regard to die 
state of possession. 

The Lord Ordinary pronounced the following 
interlocutor, 12th May 1827 : — 

** Finds, in terms of the second conclusions of the 
libel, that the defender, Robert Brown, while he re- 
tains to himself the full power of exercising the pri- 
vilege of taking peats from the flow-moss libelled, 
has no right to communicate the benefit thereof to 
any other person whatever; and phrticularly, that he 
has no right to grant a privilege of casting peats in 
the said moss for fuel, or for sale, to persons feuing 
or takinjg building leases of parts and portions of the 
lands of Nethermoss Houses; and decerns and or- 
dains him to de&ist and cease from attempting to 
grant such a privilege to feuars or lessees of parts of 
the said lands in all time coming : And further, finds 
and declares, as libelled, that the leases granted in 
favour of the defenders, John Murdoch, James Cleg- 
horn and John C leghorn, in so far as a pretended 
privilege of casting, winning and carrying away peats 
from the said moss, has thereby been granted, wb^ 
ther for fuel or for sale, are of no avail or efiect in 
law; and decerns and ordains them to desist and 
cease from casting, winning or away-carrying peats 
from the said moss, either for fuel or for sale, in 
time coming; finds neither party entitled to ex« 



And his Lordship added the followbg note to 
his interlocutor :*- 



*' The idea of the Lord Ordinary is, that by the 
grant and reservation, the privilege was conveyed 
validly and heritably, but only for the use of, and to 
be exercised by one man, the feuar of the pendicle, 
having this fior its limits, while otherwise it could 
have none. The privilege of taking peats for sale 
manifestly cannot be limited by the maxim — prcc" 
dium senrii prcedio : The special words of the grant 
point to this interpretation; the proof of practice 
appears to support it, and common sense to require 
it : But, as the matter required clearing up, the Lord 
Ordinary finds no expenses doe to either party." 

The pursuer reclaimed against this interlocutor, 
in so far as it did not find him entitled to expenses. 
And reclaiming notes were also lodged by the 
defenders, praying to be assoilzied on the merits. 
On advising these papers, the Court adhered 
to lite Lord Ordinary's interlocutor, and refused 
the desire of all the reclaiming notes. 

Lord Ordinary, Mackenzie. — Act, L*Amy, — jiU, Cun- 
inghame and H. Bruce.— D. Houston, A. C. Howden, 
W.S. and J. Chalmers, Agents. — Mr Ferguson, Clerk. 

Ma^ 15, 1829. 

No. 238»— Patsbson v. Sanderson & OrBsas. 

Decree^ArbUroL-'-^^Reduction qfr^^Stamp to 
Prorogation qf Submission. — Paterson employed 
the defenderi Sanderson (May 1825,) to per- 
form the mason-work, and to erect certain build- 
ings in the town of Musselburgh, adjoining 
to a tenement which the defender was building 
for persons of the name of Misses Kerr ; and it 
was agreed on, that the ^* rate of charjges, per 
rood, yard and foot, shall, for the same kinds of 
work, be the same as the charges per rood, 
yard and foot, stated to and paid by" these la- 
dies. Sanderson finished the house, which waa 
erected on the pursuers' property, and, in the 
course of its bemg erecteo, received paymenta 
to account to the extent of £340 ; besides which, 
the defenders claimed a balance of £199, 1. 4^. 
The pursuer havinj^ considered this as too high 
a charge, and not in conformity with the rates 
charged for the building of Misses Kerr's house, 
refused to pay the amount. An action waa 
raised by Sanderson for the amount, and also 
for £9, 4. 7. for extra work. After some cor- 
respondence, a submission was entered into by 
the parties of all demands, claims, disputes, &c. 
subsisting between them relative to the said two 
accounts. The arbiters named were ThoQuia 
Gill and Robert Nisbet ; and, in case of difference 
of opinion, Peter Henderson was declared overs- 
man In the deed of submission, the ordinary 
powers were conferred upon the arbiters of tak- 
mg all manner of probation, &c ; but 

** It was expressly prorided and declared, that, 
in judging of the rate of charges made in the ac- 
counts hereby referred, the arUiters auu oversroan 



Digitized by 



Google 



No. 11.] 



SCOTTISH JURIST. 



ITS 



shall be guided by the following principle or direc- 
tion^ to far as it applies, viz. that the rates of charge 
per rood/' &c. ** shall, for the same Icinds of work, 
be the same as the charges per rood, &c. stated to 
and paid by the Misses Kerr ; but declaring, that the 
siud rates shall not apply where the work for the 
Misses Kerr was not executed conform to the speci- 
fication thereof," 

Hie endtmnce of the flmbmiBsion wag limited 
to Ist Sept. 1897 ; and it contained no clause 
authorising either the arbiter or oversman to 
prorogate it. Two several prorogations were, 
nowever, agreed to, and signed by the pursuer 
and defender, — ^the first, to the 1st October, and 
the 2d, to Ist Norember,— ^and these were written 
on the Mtne sheet of ^tanap paper on which the 
submission was extendjsd. Tne whole number of 
wvords, however, contained on the sheet did not 
amount to what, by statute, is allowed to be 
written on one sheet. 

** The arbiters (27th June 182Y,) with the assist- 
ance of the oversman, having considered the claim 
for Mr Sanderson, with the answers for Mr Pater- 
■on, and heard the parties and their agents, allow 
to the claimant a proof of his assertion that the rates 
of charge stated in the list of prices. No. 3-5 of 
process, are the rates of charge which were stated 
to and paid by the Misses Kerr to him, for the ad- 
jacent house, and this without prejudice to the prin- 
ciple or direction for deciding between the parties 
laid down in the submLtsion, and to the respondent a 
conjunct probation.** 

And the arbiters, hy the sud interlocutor, in- 
tinuit^ that they would attend at the measure- 
ment proposed, for the 

** Purpose of applying to it the proper charges, as 
the same shjll be ascertained by the proof now al- 
lowed ; wiih this explanation, that the work in ques- 
tion shall be measured io the same manner as it may 
be proved the said house of the Misses Kerr was 
measured.'* 

A proof was led ; the result of which was, that- 
the house built by the Misses Kerr was not 
built according to any stated list of prices for 
the different parts of the work measured, but for 
a slump sum ; upon considering which evidence 
the oversman, upon whom the arbiters had de- 
volved the submission, pronounced an interlo- 
cutor, in the terms above stated. A decree- 
arbitral was pronounced in similar terms ; of 
which the present reduction was brought, on 
grounds which are sufficiently explained in the 
judgment and note of the Lord Ordinary, which 
li in these terms : — 

" 12M Januarjf 1829.^The Lord Ordinary having 
considered the closed record and whole process, and 
havipg heard parties* procurators thereon, sustains 
the defences, assoilzies the defender, and decerns: 
Finds the pursuer liable in expenses ; allows an ac- 
count thereof to be given in, and remits to the Au- 
ditor to tax the same, and to report.'* 

'* Note. — As to the ground of reduction founded on 
an allegation that the prerogations required a separate 



stamp, the Lord Ordinary is not satisfied that this 
is the case* The practice, he believes, is quite other- 
wise ; such prorogations being usually written on the 
same sheet with the submission. At any rate, the 
defect may be supplied on paying the penalties, the 
expense of which, were it thought necessary, would 
ultimately land in whole or in part upon the pur- 
suer. 

*' On the merits, the reasons of reduction are chief- 
ly these : I#^, That the oversman decided with undue 
haste, and without allowing the pursuer sufficient 
time to answer a representation, on advising which, 
the arbiter had intimated a change of opinion, lid^ 
That he decided without having the means of giving 
eifect to the proviso in the submission relative to the 
prices given by Misses Kerr; and, 8^, That suppos- 
ing the state, No. 19. in process, to contain a true 
account of the rates paid by these ladies, the overs- 
man has sustained the defender'^ account, though 
higher rates are charged there. 

'* The Lord Ordinary thinks there would have 
been much in the first ot these grounds of reductiou, 
had the oversman possessed the power of prorogat- 
ing the submission. But it makes a material diffe- 
rence that he had no such power, and that the pur- 
suer, while demanding longer time to prepare his an- 
swers, and though aware that the submission was on ' 
the point of expiring, made no offer to prorogate; 
nay, that his agent, when oflfered longer time^ on 
condition of a prorogation, refused to consent to it. 
It is no sufficient answer to say, that the pursuer 
being from home, the agent could not take ic upon 
him to consent, for it was the pursuer's business to 
have given instructions upon a point so essential in 
the circumstances of the case. The Lord Ordinary 
conaiders it to have been the duty of the oversman, 
situated as he was, and supposing him to have suf- 
ficient information to enable him to form an opinion, 
to pronounce his decree before the submission ex- 
pired. Indeed, on considering the representatioa,, 
the Lord Ordinsiry is of opinion, that the pursuer 
had ample time given him to answer iu 

Stf, The Lord Ordinary, on goine through the pa- 
pers in the submission, has no ground to think that the 
oversman had not the means of deciding in consis- 
tence with the proviso in the submission. If the 
estimates. No 19. in process, did not show the rates 
paid by the Misses Kerr; and if their house was really 
built at a slump sum, having no relation to the 
rates there specified, then the Lord Ordinary does 
not see how the rates paid by the ladies could have 
been ascertained with any certainty, aa the measure* 
ment of their house could never have shown what 
parts of the slump price were to be allotted to each 
S|}ecies of work. But if it was impossible to dis- 
cover the actual rates paid by the Misses Kerr, then 
it was discretionary to the oversman to allow such 
rates as he thoueht reasonable; but he Intimated 
an opinion, that if the defender would shew that the 
L20 — ^being the difference betwixt the sum in the eik 
timate. No* 19, and that at which the work was con- 
tracted for— had been deducted on account of changea 
in the plan, a thing rendered highly probable by the 
evidence of Miss Amelia Kenr, he would hold the 
rates in the cstiaate as those actually paid by the 
ladies ; and a state having been lodged, showing 
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^banges suiBcient to account for the dedMcUon, he 
ultiQiately proceeded on this under^anclin^. But, 
l^oldin^ the rates in tbe. estimate as tho^e paid bjr 
the lilisses Kerr, he had lio occasion to meatmre 
their houseSy or for further informatipo on the Ob- 
ject. 

" As to the pursuer's house^ the orersinan was 
prepared to fneasure it, Biit was noi allowed to do 
■o ; and» in such circumstancjes, was justified in ma- 
king use of the measurement by Mr Kay, atler sub- 
mitting it to Mr Johnston to ejrrect any eiror in the 
principle on which it had been made* 
' " Lastltf, The oversman did not approve of the 
^efendePs account where the rates were difierent 
from those of the estihiate. No. l9; the discrepan* 
cies were corrected by Mr Johnston^ who deducted 
the difference, tfiereby reducing the rates to thi^ 
pi the estimate.^ 

The pursuer presented a reclaiming note 
against tnis interlocutor, on advising whicb^ 

The Lord JuaHce-Clerk expressed an opirilon, 
in Whioh the other Judges eoncnrred, of tne fol- 
lowing tenor :— ^Their Lordships considered the 
rcicora ni6ilt carelessly made up; ranch iirorse 
Chan those tinder the 9ld practice. A short 
condescendence, embracing mree propositions, 
and referring to the necessary documents, was 
all that j^9s require^* 1^, As to the want of 
regular prorogations : £ven supposing the ar- 
gument on the stamp laws tQ be ^ell founded, 
where a party hatf n/^ed vpoi^ them, he citnnot 
he I g norarit, and cannot be heard in objecting to 
Ae Wsitt of $ formal prorogation.' Th^ Court 
i^onld hot listen to that grbund of reduction. 
8J/y, As to the oversman devlatiw from the 
precise rule laid down : He did all t&t he could 
tb steer by thai rule ; he used OFery means to 
get at the rate according to which Misses Kerr 
Sad paid for their house. He expressed an 
anxiety to get a measurement of both houses, 
Imt every impediment was thrown in the way of 
his doing so. He would have given more time, 
but he had no power to do so. Having gone to 
ihe spot, he was stopt by the frivolous pretext, 
that the Iady*s hiisbai^d was from home. He 
Aen got the original plan, which was sworn to 
and corrected. With this information, he came 
$4) the decision which is sought to be impugned. 
But their Lordships concuired in opinion, that 
iipdn none of the grotmds stated, could the 
jLiOrd Ordinarv's judgment be altered. If the 
arbiter had remsed to receive information from 
the partly it has been decided that there is a 
iremedy. 

The Cotirt refused the reclaiming note* 

. Lord Ordinary, Newton — Jet, W. Boswell and Cocfc* 
bom, — Jk, Alison and Jeffrey, — D. Gray and Natb. 
Orant, S^S.C. Agents Mr Thomson, Clerk. 

No. 28#.— t^tSN, e. KoSBt Clakx & Orittas. 
Expehsei. — Amo thrkf I6ih April 1828, 



executed a disposition and settlement of her 
whole property, heritable and moveable. By 
this deed, she conveyed " and made over from 
lier, after >er death, to and in fiivour of the 
sfud Isobel QUrk, her sisKer, in liferent, and 
for her liferent merely, dwiog idl the 6&f9 
and years of hbr lilb," if^ she survived the 
testator, certain n^oveable property belonging 
to the test^tbh B^ tU^ sam^ deed, Anne 
Clark cdtivfey^d certain heHtable property, 
jsitiiated ili Largs, eqiiallv between William 
CfaiHbrd arid Wflliaifa Glefi, the heirs of each 
.to have fight to suc6eed to thaj; part especially 
nienlidlied in the deed of settlement. Sne also 
dii)i>oned andtUer heritable Subject, by the same 
deed, to the defender, Isobel Ckrk, in liferent, 
f<Jr her liferent use only ; whom failing, to and 
in fkvour of I^HUam Glen, a&d to his iieirs and 
assignee^ Whomsoever. * - * * 

An action 9f r/pdyction, on the head of death- 
bed, of liiiis settlement, so &r as regai*ded the 
heritable property, was 1)rougUi by James Glen, 
the heir-at-law of Anne (^krk, 'in which th^ 
present defenders were called, as was also Wil- 
liam Glen, one of the partiiBi» interested in 
the succession t hut 1^ was furth ot the king- 
dom, and had left no petson properly authorised 
to act for him. It havmg bee? intSnmted that the 
pursuer intended to challenge the deed, so fkr 
Its regarded th^ heritufe, the agent for the de- 
fenders wrote (27th June 1828; to the agent of 
the pursuer a leiter, which contained the follow^ 
ing passive : — 

,** They (the defenders} will oifer no oppositioD, 
and I am willing ^o procure a renunciation from all 
tbe d^sponees in heritage except William Glen ; so 
that hone of the parties wilt support the deed to the 
prejudice of yoyr client. Jn these circumstances, 
there can be no claim for expenses against any of 
them, although '}t should be necessary to call them 
as defenders^ I think there would be no danger to 
your client, were the deed not produced, if he and 
his aunts were to make up a titid as hdrs-portioners, 
and put thei^ infeftment iipon record. 

** This, followed with a re/tuutfation by all thedis- 
potoees Except William Glen, would form such a 
title as to prevent Glen from ever attempting to dis- 
turb it; especially as tbe deathrbed is acknowledged 
by all. If you are to go on with the reduction, I 
submit, you should get Counsel to reconuder what he 
says about calling the legatees. It will proTe yerv ex- 
pensive to your client to call them as defenders,* and 
they have no interest in the matter : for the deed spe- 
cially declares, that their legacies shall not afftct the 
h^itage ; and Coutisipl adrtttts, that the deed is good 
as to the moveabTes. Perhaps hi* attention has not 
been called particularly (6 this clause in the deed, 
which declares, that the legatees shall have no claim 
vtpoh the herita^, and ^is should yet be done by 
Mr Doiiglas hSfbrh this iumHtdtxi of reduction is 
raised.** 

It was averred by tW defebi^i that a dee4 
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of renunciation had been sent to the porsner's 
Bgent for the purpose of being revised by him, 
vith a statement, that if the pursuer should 
bring the reduction, the defenders could not 
be liable in any part of the expenses thereof* 
The pursuer broug&t the present reduction (22d 
November 1828.) But, previous to its being 
necessary to give in defences, a correspondence 
took place between the resnective agents; in 
irhich it was intimate^d, on Uie one hand, that 
expenses would be claimed against the defen- 
ders, conjunctly and severally; and, on the 
other, it was stated; that if the defenders were 
forced to give in defences, in consequence of the 
pursuer insisting for his expenses against them, 
fhe defenders ^ould not oii^ly insist on being as- 
soilzied from the conclusion for expenses, but 
would claim any expense which they might have 
been put to against t&e pursuer. 

The pursuer^s af^ent^ naving expressed his in- 
lention of insisting in tl^e conclusion for ex- 
penses against the defenders^ it was answered l;>y 
thei^ twenty that they, were tm.wiUinJBp to incur, 
the. expense of giving iii deferi,f.ei ; huX that, 
unless the pursuer agre.ed to give^ up that claim, 
or to postpone tne period for returning defences 
fpr a M^ee^, he must be under th^ nece^sity of 
unmediately giving the^ in. 

No answer was returned to th^s letter. In 
cojisequence of which, defence^ w^rip lodged ; up:' 
on considering th^efe, and afi^er a 4^pate ha<^ 
taken place, tire Lord Ordinary pronounced the 
following judgments (12th December 1828)': — 

*• The "Lord Ordinary having heard parties* proj 
curators, of consent, grants certification against the 
defenders for not producing the writings called for, 
reduces these writings, and that for not producing 
fhe same, and decerns: And farther decerns in 
terms of the other conclusions of the libe), except 
the conclusions for expenses } as to which, appoints 
parties' procurators to bfs readj to debate at next 
calling/' 

'* l9Ut December^ l828.-~Th^ Lord Ordinary faav- 
^g. heard pai ties' procurators, on a mutual claim for 
expenses, assoilxics the three defenders, kpbel Claris, 
XVilliam Crawford and John Hendry, from the cofi- 
clusions for expenses aeainst theni, and decernfi; rc» 
serving the pursuer's claim for expenses against the 
other defender, William Clen, wfio has not appear- 
ed : Finds the three defenders, tsobel Clark, WiU 
liara Crawford and John Hendry, entitled to thf^ 
expenses incurred by them ; allows an account there- 
of to be given in, and remits the same, when lodged^ 
to the auditor to tax the tame, and to repbrt,*^ 

A reclaiming note having been presented by 
die pursuer, the Court unanimously refused it* ' 

Lord Ordinary, Newton. — Jet. Solicitor- General and 
Gordon,— ^Ir. J. Hamilton.— W. Douglas, W.S. and 
W. Patrick, W.S. Agents.-rMr Thonsea Cltfk* 



Majf 16, 1829. 

Xo. S40. — C^nzow v. Wilsok. 

Homologation — Con-rod of Sale^ — Of Ihitf 
date (12th April 1809), the following missive 
letters were interchained between the pursuer 
and defender : — 

"Sir, — I hereby make offer to you, for your houses 
and lands, parts and pendicles, lying wkhm the West 
Town of Kilncadzow, the turn of £980. (Signed)— 
Jambs Wilson." 

Which offer was accepted of by the pursuer, 
in these terms : — 

*' Sib, — 'I hereby accept of your offer for my houses 
and lands, parts and pendicles, in West Town of 
Kilncadzow, and have received £l Sterling of the price^ 
The disposition to be granted at Wbitauoday, apd the 
money to b% paid at Chat time. (Signed}— Jonir 
Cadzow.'* 

A part of the price, amounting to £381, was 
paid, and the defender entered into possession of 
certain portions of the subjects conveyed.—^ 
Upon application having been made to the pur- 
suer to grant a disposition, in terms of the mis^ 
sives, it was discovered that seven acres, in- 
cluding a lime quai^ry^ ^ere held by a tfaird^ 
party, under a lea^e for 999 yeara, froni abput 
the year 1800. The defender ( 1819) raised am 
action against the present pursuer, conclude 
ing alternatively for implement of the bar- 
gain, or ^Eiiling implement thereof for £1009 
of damages, or tne value of the seven acres, which 
he had hot got ppssessipn of, and the Hmer 
quarry. A submission w^ then proposed, f^nd 
aip^ectupon ; as a preliniinary, however, to which, 
CadzQW granted a letter, by which he agreed to 
pay whaitever expenses Wilson ha^ been un;^ 
Qecessarily put to. by the non-fulfilment of thcr 
bargain. Ine submission expired without any 
decree-arbitral being pronounced ; and thereafter 
(April 1828) Cadaow brought the present actionv 
concluding that Wilson should be ordained to 
make payment of the balance of the price (£980)i 
under deduction of such sum as should be found 
to be a just and reasonable allowance for that 
part of the subjects held under the lease four 
999 years, to be a|Scertaiaied I^ two persons VkU'^ 
tually chosen, tn defence, it wa^ maintained 
that the fauh had been altogether on the. part of 
the pursuer, who had not g^ven possession of 
the vidiole subjects contained in the missives ; but^ 
that the defender was willing to rdinquish hta 
claim to the seven acres, and the lime quarry, upoa 
the pursuer paying him his whole expensesy 
and granting a complete tide to thp otbei;' 
part of the sul^ects, at a price corre^pon^ 
ing to the worth of it, as it was when t^ h^fi* 
gam was entered into in 1809. After hearing^ 

Earties, the Lord Ordinary pronounc^ tiie fol- 
)wing interloeutor and note '^— 
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^ I9tk Dec. lets.— The Lord Ordinary having 
beard parties' proctinitors, remits to the Sherifi-sub- 
•titute of the ward in which the subjects in question 
are situated, to nominate two valuators to inspect the 
property in question, and to report their opinioir, tap- 
on oath, as to the allowance which ought to be made 
to the defender, in consequence of the long lease 
over seven acres of the ground in question, and also for 
the want of the lime quarry, if thev shall find that 
possession thereof has been withheld from the defen- 
der by the pursuer ; and grants commission to the 
Sheriff>substitute to take the oaths of the said valua- 
tors, to be then reported to the Lord Ordinary. 

'* Note. — At a distance of 19 years from the date 
of the transaction in question, the Lord Ordinary 
cannot think that the pursuer's action should be dis- 
missed as incompetent, because he seeks implement, 
and, at the same time, admits that he has failed to 
fulfil the contract on his side, as be agrees to allow 
deduction for the seven acres previously set on a 
long lease to his brother.. The pursuer surely has 
waited long enough for the other party to> claim im- 
plement, who probably is in possession of more than 
he has paid for, and thus may find it his interest not 
to sue for implement* Both parties are willing to 
settle on the principle of paying for what subjects the 
defender has aeauired, and there is just one question 
of fact disputed between the parties* The pursuer 
siaintaias, that the defender is, and always has been, 
in possession of the lime quarry on the property, and 
that he made use of it to drive a level through to a 
Kme quarry of his owe ; while the defender denies 
this, and says^ that it never was in his power to poi- 
•ess it. The only matter to ascertain is, the value of 
the subjects of which the defender was put in pos- 
session of in the year 1609. Instead of remitting 
that matter to the Juiy Court for a proof at large as 
to the value« where witnesses might be brought for- 
ward in a matter of opinion of this kind, not very 
well qualified for forming a correct notion of the suIk 
ject. It was suggested that a remit to two intelligent 
valuators, named by the Sheriff^ubstitute, if the par- 
ties would not concur in a nomination, would be the 
best mode of ascertaining the value. The suggestion 
was adopted by the pursuer ; and though no direct 
consent was given by the defender^ it was not objec- 
ted to, if the action was not to be dismissed as in« 
competent. The same valuators would, of course, 
have to satisfy themselves^ whether possession of the 
time quarry to the defender, and according as the fact 
ahould tnrn out, about the ascertainment of which 
there could be no difficulty on the spot, they would 
«ther include or exclude it firom the subjects con-» 
veyed to the defender. The valuators will, of course, 
understand, that, assuming L9S0 as the value of the 
property, including the seven acres and the lime 
quarry, they will estimate what deduction should be 
nade, according to the state of the property in 1809, 
for the want of the seven acres, and also of the lime 
quarry, if it should turn out that the defender has 
not been able to attain possesuon of the latter sub- 
ject also.'* 

A reclaiming note having been presented 
against this jnd^ent, the Court recalled the in- 



terlocutor, and) of consent^ remitted the case to 
the Jury Court. 

Lord Ordmory, Medviryn.— .^c^. Aytoun,— ^ft. D- 
Dickson. — Aytoun & Greig, and James Laing* W.S* 
Agents. — Mr Thomson, Clerk. 



OUTER-HOUSR 



May 12, 1829. 



No. 241. — Advo> Stbwart 0. Stewabt. 

Records— The Sheriff, in this case, had closed the 
record abruptly, on the condescendence and an- 
swers being lodged, without asking the parties 
whether they were ready to close it or not. 
This omission formed one of the reasons of ad- 
vocation ; but the advocator, in place of fin;t 
specifying the omission as a iojct in the body of 
his re^ons, and then deducing his inference, as 
a plea, that the record had, for that reason, been 
improperly closed, took no notice of it at all 
as a fact, hut only stated his objection, among, 
the pleas in law, that the record had been erro- 
neously closed. 

The Lord Ordinary considered this mode of 
stating the objection as imperfect, and allowed 
the advocator to put the precise omission on re- 
cord as a fact ; reserving to the respondent to 
daim any expense to which he might thereby be 
put* 

Lord Ordinary, Cringletie. — ^ODunsel for AdvocBtor» 
J. W. Dickson — ^For Respondent, Q. G. Bell— J. Cnw- 
ford, and Mack & Wotheispoon, Agents.-«B. Clerk. 

May 13, 1829; 

No. tVL — Ballamtdib s. HEmmaioiIrA . 

Diligence^ — The pursuer in this case soqi^ to 
reduce a dispositionhehad granted in Divour of the 
defender ; and he now moved the Lord Ordioaiy 
to grant lum a diligence to recov^er that disposi- 
tion from the defender, and certain other docu- 
ments in the hands of other parties. His Lord- 
ship granted the diligence to recover Ae disposi- 
tion, out refused to allow the othef documents to 
be recovered at the present stage of the case ; as 
it appeared that the pursuer could aver his case 
without them, and only required them to prove 
his averments, which it would be time enough 
to do when it should be seen, at afi;erwards m« 
justing the record, how far proof was neces- 
sary. 

Lord Ordinsry, Fullarton — Counsel for Ptarsuer* Ja. 

Watson. For Defender, W. Bell J. Rymer, W.S. sod 

John Whitehead, Agents.— Mr Bruce, Clerk. 
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No. 943b— tLawson 0. BovxB* 

Bastard — Mode of attaching moveables of de* 
censed^The defenders in this case were alleged 
vitioQs intromitters with the moveable estate of 
« bastard. The pursuer, a creditor of the has- 
tardy took out a decree-datiye, uid thereupon 
pursued a constitution in this Court against the 
Officers of State, ^u a representatives of the King, 
as ukimus hares, m which action he obtained and 
extracted a decree in absence. Having then 
confirmed himself, he brought the present ac- 
tion against the defenders, as intromitters afore- 
said ; who pleaded, as a dilatory defence, that the 
moveables of a bastard could not be taken up 
by any one, ezce^tinff in the form of a gift from 
the Crown, obtawed in the Court of Exche- 
quer ; that, therefore, the whole measures 
adopted bv the oursuer were inept and void, — 
which defence the Lord Ordinary sustained, 
and dismissed the action. He also found ex* 
penses due, on the special ground, which was 
inserted in the interlocutor, that the pursuer 
would be entitled to reimburse himself out of 
the estate of the deceased, when attached in the 
Tegular form. 

Lord Ordinary, Cringletie. — p. Robertson, Penny, 
Ivory and Cum'e. D. Smith, W. Ivory and J. Bdalcolm, 
Agenti.— R Clerk. 

May 16, 1829. 

No. 244b — MiLNB K Woodman^ 

Process — BiU. — A dilatory defence was set up, 
in this case, that the ground of action was a bill of 
exchange, ir&wn by a person who had performed 
labour, on Us employer, in fiftvour of a creditor of 
the drawer, who was now the pursuer, which, it 
was pleaded, was juit an attempt to transfer or 
assign «|| nnoonstituted claim, and that, too, 
without' the oer|tfiiojiy of an assignation ; and 
the Sample was put of a claim of damages 
bein|^ maintained by an assignee, foundii^ on a 
bill drawn by the party injured, in his favour, 
as payee of tbfi damages. 

The Lord Ordinary sustained the action. 

Lord Ordftnary, Cringletie. — p, Coninghame and 
Graham Bell ; Oreig and Morion, and T. B. Ferrie, 
Agents. 



So, 245.— Smith v. Andebsons. 

Condescendence, — In this ease, the pursuer in- 
sisted on putting in a condescendence without 
shewing any cause, founding on the statute, 
which, he maintained, allowed him to do so, 
if it was his pleasure, whether he diewed cause 
or not. 



The Lord Ordinary allowed the condescen- 
dence to be put in, inserting the ratio in his in- 
terlocutor, in respect the pursuer insisted on 
condescending, that the circumstance might be 
founded on in any future question of expenses. 

Lord Ordinary* Cringletie.—^. Cockburn and Solicitor- 
General; Robert Duiilop, W.S.— B. Clerk. 

No. 94(S. — M<Lbod and Mandatory v, M'Ivbb* 

RoU^ — A summons was called in the Ordinary 
Action Roll, which concluded for certain wages 
due to a seaman. The defender objected, that, oy 
the statute, such a case fell to be enrolled in the 
Regulation Roll, on which the pursuer moved the 
Lord Ordinary to remit the case from the Ordi- 
nary Action to the Regulation Roll. 

The Lord Ordinary held that this could not 
be done, as an enrolment in a wrong roll was 
equivalent to no enrolment at all ; but of con- 
sent of parties, his Lordship deleted the ease 
from the Ordinary Action, and authorised it to 
be added to the Regulation RolL 

Lord Ordinary, Cringletie.—^ Alex. Dunlop and Thof • 
Maitland. Tiveedte and Graham, and Rodk. Mackenzie, 
W.S. Agenta. 

No. 247. — Youngs v. Paton. 
Cautioner — Discussion.^^A cautioner for a fac- 
tor bound himself conjunctly and severally with 
the factor, that the factor should hold just count 
and reckoning, and pay, &c. The pursuers, 
the factor's constituents, brought the present ac- 
tion against the cautioner, the factor having 
died insolvent, and the terms of the bond were 
•founded on, as inferring the competency of pro- 
ceeding directly affaiost the cautioner for an ac- 
counting. The defender pleaded the law, that a 
cautioner for the performance of an office is not 
bound till a claim be constituted against the 
prmcipaL The Lord Ordinary sisted process, 
till the representatives of the cautioner were 
called in a supplementary action. 

Lord Ordinary, Cringletie. — p. George Napier, and 
T. Maitland. A., G., & W. Napier agents.— B. Clerk. 



ACT OF SEDERUNT. 

Extracts of Decrees, — On 6th March Lwt, the 
Lords of Council and Session passed an Act of 
Sederunt, enacting and ordaining. That, from 
and after the 1st of May current, there shall 
be annexed to all extracts a docquet in the hand- 
writing of the officer by whom the extract is 
siffued, stating by whom it was written, b^ 
whom it has Men collated, and at what date it 
was completed by the extractor ; and in all < 
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wbere such docquet has uot b^n dolytnade. 
the extract shall be held as improbativ^ : Anq 
it shall farther be competent to any of the par- 
ties interested in the issue of the csanse to 
which such extract relates, to complain sum- 
marily to the Court by which thd decree was 
pronounced, of the neglect of this regulation ; 
and to crave that a fine or amand of £& Ster- 
ling shall be imposed on the extractor vuUtf of 
such neglect, which shall be awarded and levied, 
without remission, by the proper officer of 
Court. 



OOOBT OF EXCOlBQVqR, 

Mat/ 14, 1829. 

No. Sia— The l^isQ v^ Dow. ^ 

The defendant was convicted in the (ull pe- 
nalty of £200, for concealing mah in % place or 
cellar not licensed by the Ebccise. 

HOUSE OF LORD& 

April 1, IB29. 

No. 240.r-FlVLAYI91t». FSD^S. 

^ In this case the respondent presented a peti- 
tion to have the appeal dismissed as incompe- 
tent, on the ground^ that the findings complau^- 
ed of were interlocutory, and not decrees on the 
merits of the cause. The following were the 
terms of the judgment of the Lord Ordinary : 

" 20th January 1829. — Ordains the ()efender, with- 
in three weeks bence, to implement thq first cbncln- 
Bion of the lifoel, by granting bona as therein men- 
tioned, with certifioatron, if he Aiiis, ihaA decreet of re- 
moving, will thereafter be pronounced in tani^s of tl^e 
jother coDcttinons of the libeL'* 

This order waa adhered to by tl^ Inner-Ko.ua9, 
who remitted to the Lord Ordinary '* to proceed 
further in the cause as he shall see 1^) be juaf." 
' The respondent contended, that aJs there was no 
dacemifeore in these iuterloealpiib as they could 
not be extracted for execution, as they were ex 
fade of a preparatory nature, and as there 
were other conclusions not exhausted, an 
appeal from them was incompetent. But the 
i^peal Commiltee, under the direction of the 
Lord Chancellor, held that the judgment below 
fixed a certain principle in the cause ; that the main 
qfuestion wa8,---Whethw die bond should be 
granted ? and this question being decided in the 
affirmative by the judgment of the Loi^d Ojcdi- 
nary, which was adhered to on review, the ap- 
peal was competent. The re^pondei^ contend- 
ed that the Court of Session could not have sui- 



tained an advocation from a judgment of an In- 
ferior (!lourt in the v^une terms as that of the in- 
^loeutor of the Lord Ordinary in this ease, 
and that it ^as against the policy of the law of 
1808, r^gair4ii^ appeals, to allow appeals bof 
fpre th^ fuijase was exhausted, except on leave 
bfdng granted^ or a difference of ooinion exist- 
WA WO|ig the Judges* The Lora Chancellor 
h^dy t^ the an^ogy of ftdvocation did not 
^ppiyi m^ that, agreeably to the liberal inter-* 
prefation which the standing orders had hither- 
to received, it was enough that the principle 
which mus^ rule the cause was determined. 

A umilar judgment was pronounced in the 
etkse pf Dpwne, Aell & Co« p. The Edinburgh 
and LeiA Shipping Company, by Lord Redes- 
dale. 



May 11, 1829. 

No. 2S0..— M^Pbaxl v. (Hivmib. 

nie appellant, in this case, had entered into a 
contract with the trustees of the New Pitsligo 
road to Banff, to finish part of that road ; and 
afterward? with a person of the name of 
Cooper, who became bankrupt. The respon^ 
dent, who had been employed by Co<4>er, was 
advised on this event to make a demand for his^ 
wages against the appellant, with whom Cooper 
had sub-contracted. Hereupon he nused action, 
and obtained decree in the Court of Session, 
and arrested all sums due to the ^pellant. 

fhe Lord Chancellor , aflber a few preliminary 
observations this morning, stated, that this wns 
a mere question of fact, and extremely simple. 
Th^ eviden.ce was quite sufficient to shew taat 
M'Phaii had led the workmen to believe that he 
would be responsible for their wages, and ho 
therefore should move their Lordships to af- 
firm the judgment of the Court below. Both 
parties being paupers, he would say nothing 
respecting costs. 



••• 



Some Repojcts, unavoidably deferred 
froi^ want of rpom, wiU appear in the next 
Publication. 



Edivbuegh : 
FriBted* PabUshedi, and Sold bj Micbabl Ahdbbbob^ 
JUbw-PHii^, Mound Flace ; 
And sold alao by J amis Duncak, BookseUer, Glasgow; 
X Fobmaw, BookftUer, Stirling; C. Sidit and Sob, ^ook- 
■aUflra, Peitb; Tbomab Millbb, BookseUei^ Dundete; 
Bbown and Co., BookseUan, Aberdaen; Wk. M'Cabtbb, 
BookaeUar, Ayt; H. Cbawpobo, BookaeUer, Kilmarnock; 
Jbsv JoawaBDB, BookseUer, Dtimfiries; Jobm Ramkibb, 
Bookiellcr, Falkirk ; and Gbobbb MarlabDi BookaeUer, 
Elgin. 



Digitized by 



Google 



THE 



SCOTTISH JURIST. 



ToL. I. 



MONDAY, MAY 25, iS29. 



No. 12. 



COimT OFSESSION. 
INNEB-HOUSE.-^FrRST DIVISION. 



A% 16, 1829*. 

No. 251. — EwXNO, SMitender, v, Wight, Charger. 

. Aes judicata. — This was a suspension of a 
ebainB^, at the instance of Wight, for payment 
of £150 Sterling of damages, and £37, 13. 6. of 
expenses, as taxed by the Aoditor, and as in- 
curred in the Jury-Court and Court of Session, 
in an action of damages at Wight's instance 
against Ewing. £wing*s reasons of suspension 
were— I. That he was interpelled from pay- 
inent by numerous arrestments laid on by the 
ehaiger s creditors. II. By a process of multt- 
]plepohiding, raised in the suspender's name, by 
one of these arresters. III. In respect tliat 
the greater part of the expenses charged for 
'were incurrea in a stage of the action, during 
which it was neither oondu<^ted by the chai-ger 
himself 'nor by any authorised practitioner of 
the Court, and that therefore the decree for 
these expenses had irregularly gone out in 
name of the charger. — ^To these reasons, the 
charger answered — L That the arrestments in 
the suspendor's^ hands had ^een loosed, as ap- 
peared from the letters of these arresters hand- 
ed to the suspender's agent. II. That the mul- 
tipiepoinding fell when these arrestments were 
loosed ; or, at all events, was of no avail, there 
being at the time no process. IIL That the 
third reason of suspension had been stated to 
the Auditor at taxing, as an objection^ but was 
repelled ; and, at all events, if it had not been 
then stated, it must now be considered as a plea 
4sompetent, and omitted. 

The Lord Ordinary pronounced (11th April 
1829,) this interlocutor and note : — 

" Having considered this bill, with the answers 
thereto, and productions hinc inde : In respect the ar- 
restments specified in the bill appear to have been 
loosed, and also upon the merits, refuses the bill ; 
llnd# expenses due ; appoints an account thereof to 
1)6 given in, and remits to the Auditor to tax the 
same, and to report. 

** Note. — If the objection now urged with regard 
to the expemes claimed, as having been disbursed by 
the charger himself, was stated when the account was 
adjusted by the Auditor, the bill now offered is barred 
res judicata. If it was not stated at that time, it can- 
not now be stated in the form of suspension, but only 
in a reduction.** 

Another bill of suspension, upon nearly the 
tame groonds, was refused by an interlocutor of 



LordOrdinary f Corehouse,) on 24th April 1829 ; 
and the suspender having presented a reclaim* 
idg note, the Court unaniinously adhered to the 
hiterlocutors of the Lords Ordinarj'. 

Lords Ordiniiry, Craigie & Corehouse. — Jet. Ruthtn'- 
ford,— ^ft. Solliitor.Oeneral. Adam & Brown, VV.S. 
Chai^rt Agentrf.— Dnniel & Ross, W. S. Suapender'i 
Agents — Sir R. Dundas, Cleik. 

[bill-chamber.] 

N0k.253.*^HU0H. MlLXER, C/iarger, v. WlLJUIAM MiLLER, 
Sviperuler. 

* Co-crediior a quasi Trustee for the other Co-creditors. 
in 1794, Howie was indebted to the charger 
and suspender 7021?% in the sum of £27, 9. 4b, 
as contained in a biu, which being dishonoured 
when it fell due, was duly protested, and letter* 
of inhibition raisjied thereon. The inhibition waa 
directed aguinst an heritable property belonging 
to Howie in the town of Beith. But, upon the 
security of tliis property, Howie had borrowed, 
(previous to the exocution of this inhibition), a 
sum of £50 from Robertson, and liad granted 
therefor, in Robertson's favour, an ex facie ah* 
solute^ conveyance to the property. After the 
death of both Howie and Robertson, the heirs 
of the latter assigned their right in the property 
to the charger for £70 ; the assignation bearing 
to be in favour "of the charger solely. The 
charger soon after sold the property for about 
£200. In 1825, the suspender brought an ac- 
tion against the charger before the Slieriff of 
A^, n>r pajrinent of his half of the foresaid 
joint debt of £27, 9« 4, with interest, upon the 
grounds — L That Howie had only conveyed 
the property to Robertson in security of the 
£50 Dorrowed from the latter, as appeared by a 
back letter or obligation by him in Howie's fa- 
vour, n. l^at the smallness of tlte purchase 
money (£70) sufficiently shewed that the pro- 
perty could not be meant to be absolutely con- 
veyed ; and that ' the charger had obtained the 
assignation from Robertson's heirs upon payinc 
this £50 with interest: That tlie right which 
the charger thus acquired, was not an absolute 
fight, but a right in security, which required 
him to aocount to the suspender for his share of 
the sum covered by the foresaid joint inhibition. 
TThe charger lodged defences, in which he. de- 
nied th& existence of the back letter founded on ; 
and alleged, that Robertson's right to the prO"* 
perty was, from the first, an absolute right, and 
that hts must therefore be the same. He for-* 
ther averred, as the reasons for the property- 
rising in value from £70 to £200 while in bic 
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jtossession, that at the time he purchased it, the 
titles to it were defective, and it wna burdened 
with an annuity ; but that, while possessed by 
him, valid titles had been recovered, and the 
burden had dropped by the death of the aRuui^ 
tant. In consequence of the suspender'iB hia- 
bility to recover the back bond rounded on in 
his summons, the Sheriff assoilzied the charger, 
and found the suspender Dable in expenses. Of 
a charge for these expenses, the suspender 
brought the present bill of suspension. 

The Lord Ordinarjr, on 10th April 1829, 
pronounced the following interlocutor, accom« 
panied with a note : — 

'* Having considered this bill, with tb« answers 
thereto, and procluctions, passes Ihe bill without cau- 
tion* • ^ 

" Note. — The suspender erred 10 the form of brihg- 
]Rg his action, which should have been brought in the 
Court of Session, and calling for exhibition of the 
necessary writings, and for proving the tenor of those 
which might be found amissing. There is strong 
prima facie evidence of a back bond given by Robert- 
son to Howie ; and it might be strengthened by 
peal evidence, appearing from the terms of the 
Bgre^ment between the charger and Robertson, 
It was not correct in the charger, even on his 
own view of the case, to make a bai^n with Ro- 
bertson, without, at the same time, providing for the 
payment of the sums due to the suspender. It can 
hardly he supposed,^ that the settlement took place 
without the cnarger taking cretlit for the sums due 
to himself; and there is 9 coincidence between the 
aura alleged to' have been paid by the charger, with 
the amount of the debt due by Howie to Robertson, 
and the acknowledged value of the subjects, which 
renders it probable that the debt due to the charger 
had been in the view of the parlies. It seems to be 
of no importance that the bond by Robertson to 
Howie should be dated in 1799, — the bond, if any 
such was granted, importmg an acknowledgment of 
the state of the rights of the parties at the date of 
the conveymice by Howie to Robertson ; and it is 
enually unimportant, in a question with the creditors 
AM Howie, whether the back bond was in favour of 
Howie himself or hib heirs. For these reasons, the 
Lord Ordinary has passed the bill of suspension ; so 
that, if the matter cannot be amicably settled between 
the parties so nearly connected, it may be conjoined 
with the summons proposed to be brought in this 
Court." 

Against this interlocutor the charger presen- 
ted a reclaiming note. 

Lord Gilliet observed, that he concurred in 
the obserications contained in the Lord Ordi 
nary*s note. Tlie charger was bound to provide 
in these transactions for the interest of the co- 
creditor (the suspender). He was ex necessitate 
a trustee for the suspender. 

The Court unanimously adhered to the Lord 
' Ordinary's interlocutor passing the bill. 

Lord Ordinary, Cntgie. — j4ct. Alt, D. 

M*N'ill. jHCYien Gemmel, Su«pender*s Aifent; Bowie 
ami Campbell, W.S. Charger's Agtnti.— Sir R. DundaSi 
Clerk. 



May 19, 18291 

No. 253.— Thi CoMMrisART of Dukksld v. Dueb of 

Atholb. 

Hoi pii a i Ufhetker Teindt or Lands burdened wiih. 

This was an action of declarator, count and 
reckoning, Ac at the instance of the Com- 
missary of Dunkeld, patron of St George's 
Hospital in the town of Dunkeld, against the 
Duke of Athole, for the purpose of having it 
found and declared^ that 27 bolls of meal, for- 
merly paid by the Duke to the said Hospital, 
were burdens upon the lands, as well as on the 
teinds of Naime or Strathord, (a property be- 
longing to his Grace,) and for restitution of a 
house in Dunkeld in the Dnke*s possession, al* 
leged to belong to the siud Hospital. The evi^ 
deuce on which thepursuer prmciimlly rested 
his action was — ^I. The original deea of erection 
in 1503, bv which George Brown, then Bishop 
of Dunkeld, mortified, for the support of the 
Hospital, the lands of Fordeshaw and Anch- 

?^oval, (which had formerly been a prebend 
or the entertainment of strangers,) with 
the teinds and pertinents, and the wood of 
Canning, and appointed to be paid out there* 
of 45 Dolls 2 nrlots of meal annually. IL 
A passage in Milne's History of the Bishops of 
Dunkeld, from which it appeared that Bisliop 
Brown, some time afto* the erection of the 
Hospital, made a further grant to it of the Church 
€ff Logieiride, and the liuids of Little Kethick^ 
(It was admitted, that a part of the estate of 
Naime, is situated in the parish of Logiebride.) 
III. A History of the Hospital, by Thomaa 
Bisset, Commissary of Dunkeld in 1767, which 
narrated that 35 bolls of the victual, payable to 
the Hospitad, was paid out of the estate of 
Naime or Strathord, lying in the parishes 
of Auchtorgaven and Logiebride. IV. Thai 
the noble defender, had nrom the year 1775^ 
when he purchased the property, down to 
1810, regularly paid to the Hospital the 
27 bolls exigible from this part of the estate 
of Naime. V. That the funds of the an- 
cient hospitals, as the Trinity Hospital in Edin- 
burgh, and others, consisted almost universally 
of lands, or of payments out of the stock. VJ. 
That neither in the valuation of the teinds of 
the lands of Nairne or Strathord. in 1635, nor in 
the processes of auglnentations of the stipends of 
the parishes within which these lands lie, in f793» 
and 1811, was the Hospital nsadc a party, which 
it should have been, if its funds had been pay- 
able out of the lands. Vil. Tlmt a house now 
Possessed by the defender, belonged to the 
lospital, and was never legally alienated. — 
The defences for the Duke of Athole were — Ist, 
The charter of erection does not .specify the 
lands of Nairne or Strathord. 2d, The isubse- 
quent gi*aut, by the Bishop of Dunkeld, of tho 
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diurch of Logiebride, (in which parish the 
lands of Naihie are partly sitnated) could only 
embrace the teinds of the lands, of which al<Aiel 
the Bishop was the proprietor. S^, The History 
by Commissary Bisset in 1767 is inaccurate. 
4^A, The defender purchased the lands of Naime 
by public roup in 1775, and in the abstract pre- 
fixed to the articles of roup, it was stated that 
the teind " was subject to the proportion of 
ministers' stipend, allowance to the Hospital of 
Dunkeld, and bishop-rent of Dnnkeld, as per 
judicial rental." 5/^, This article was denied. 
&h, That the Bishop of Dunkeld, patron of the 
Hospital, appeared m the process of sub-valua- 
tion as a party. 7th, The nouse in question ne- 
ver belonged to the Hospital. 

The Lord Ordinary, on 27th February 1829, 
pronounced an interlocutor, assoilzieing the de- 
fender from the conclusions of the libel, but 
finding expenses due to neither party : and the 
pursuer having presented a reclaiming note, the 
Court, although they approved of the Commis- 
sary's conduct in trying the question, unani- 
mously adhered to the Lord Ordinary's judg- 
ment. 

Puraoer't authoriiiei.— (7) BrAkine. b. ii. tit. 90, §. 7. 

Lord Ordinary, Newton, — /let. Solicitor-General, J. 
Gordon, — jIU. Keay and Jameson. H. W. Sanda, 
W. S., a{cent for the Commissary of Dunkeld. H. 
Omham, W. a, ag«Dt for thtf Duke of Athole.— Sir R. 
Dundaa, Clerk. 

Mo. 854,— -Mrs Bailue & J. Rodgeb, Suspenders, o. 
James Pollok, Charger. 

Charge on Inducke of rix days — ipendmg Reduction 
not pleadable as a ground' of Suspension, 

On the 2dth March and 1st April 1828, the 
suspender, Mrs BaiUie, widow of the late Da- 
niel Baillte, judicially entered into a suhmission 
with James Pollok, for the purpose of settling 
certain claims which Pollok had against the 
estate of the said Daniel Baillie. The suhmis- 
sion was expressed in general terms, and in- 
cluded. 

'* All demands, claims, disputes, questions and dif- 
ferences depending and subsisting between them upon 
any account, occasion, or transaction whatever rela- 
tive to the estate of her deceased husband, were 
thereby submitted and referred to the amicable deci- 
sion, final sentence and decreet* arbitral to be given 
forth and pronounced by William Gonrlay, grocer 
and spirit-dealer in Motherwell, and Adam Miller, 
residing in Stonehaven, arbiters rouiually chosen by 
the said parties ; or, in case of a difference of opi- 
nion lietween the said arbiters, to John Stewart, sp*- 
rit-dealer, Argyle- street, Glasgow, or to any other 
oversman whom the said arbiters shall make choice 
of." 

The clause of registration ordained the deed 
(^submission only to be recorded in the hooks 
of Council and Session, or others competent, 
tbeicein to remain for preseryation; and 



*' That letters of horning, on six days' charge, and 
all other legal execution may pass upon a decree 
to be interponed hereto, in form as effeirs.*' 

In this clause, no consent was given to record * 
the decree-arbitral. 

Mr J. Rodger, the other suspender, as fac- 
tor /oco-/u/om judicially appointed to the chil- 
dren of the foresaid Daniel Baillie, subscribed 
(April 1828,) a minute, consenting to abide by 
" the award of the arbiters or oVersman named 
in the foregoing submission, or any other overs- 
man the said arbiters ma^' appoint." To supply 
the before-noticed omission in the registration 
clause of the submission, the parties subscribed 
a minute, (October 1828,) consenting that the 
decree-arbitral, to be pronounced by the overs- 
man, should be recorded, to the effect jthat let- 
ters of homing mightpass and be direct there- 
on in common form. The arbiters, Gonrlay and 
Miller, accepted of the submission ; but having 
differed in opinion, they devolved Che reference 
on James Thomson, writer in Hamilton, who 
agreed to act as oversman, << upon the under- 
standing and condition of being remunerated 
for his trouble." The agents of the parties hav- 
ing consented to this condition, Thomson (22d[ 
January 1829,) decerned in favour of PoUok 
for £164, 0. 1. PoUok then charged upon this 
decree, on inducue of six days, and the suspen- 
ders presented a bill of suspension, upon the 
following among other grounds : — I. The mi^, 
nute of agreement, signed by the suspender, 
Rodger, does not contain any warrant for regis-' 
tration, to authorise summary diligence against 
him. II. The minute, of date October 1828,* 
is not sufficient to warrant registration ; and 
even if so, it specifies no inducice, and the days 
of the inducice ought therefore to liave been 
fifteen in place of six, which the suspenders 
have been charged on. III. The decree-arbi- 
tral is ineffectual, as the charger was no party 
to the minute which the suspender, Rodger, 
subscribed, and did not subscribe a counter mi- 
nute. lY- The decree-arbitral is ultra vires 
compromissi, — ^man v of the claims sustained halv- 
ing emerged, and been preferred since the dato 
of the suomission. — Tlie answers for the diarger 
were — I. The minute subscribed by Rodger, 
although it gave no warrant for registration, 
still contained an express reference and con- 
sent to the terms of the original submission, in 
which a warrant for registration was contained, 
II. The minute of 20th October also bears ex- 
press reference to the original submission, in 
which the parties consent that " letters of horn- 
ing on six days* charge may pass upon the de- 
cree to be interponed thereto.'' And although 
the charge is to implement the decree in six 
days, yet two montlis have elapsed since the 
date of the charge. 411. The suspender, Rod^ 
geri didy by his agent, Donald^ consent to th# 
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deyolution to Mr ThomBon, as did also Mr 
PoUok, by his agent, Dougharty, written evi- 
dence of which mutaal consent is produced. 
IV. The terms of the original submission ap- 
ply to all claims between the parties^ and are 
not confined to those depending before the date 
of the submission. — Tlie Lord Ordinary (Med- 
wyn) refused this bill of suspension ; on which 
the suspenders presented a second bill, which 
was also refused oy Lord Ordinary (Corehouse,) 
«n 24th April 1829. The suspenders then re- 
chiimed to the Inner-House, and advanced an 
additional plea, that they were in cursu of 
bringing a reduction of the decree-arbitral. 

LordCraigie proposed to pass the bill upon 
<!aution. The arbiter or oversman appeared to 
have exceeded his powers ; and, in particular, 
be had no right, and it was most objectionable 
in him to stipulate for a ffi*atification or fee to 
}iimself on account of his services. But his 
Lordship did not rest his opinion of the case at 
alt u^n the suspender's last ptea, as to his, 
Kringmg a reduction. 

Lord Gillies could see nothing very wrong in 
the arbiter's conditioning for a remuneration of 
Bis labour. And, with regard to the last plea, 
that the suspenders, are bringing a reduction, it 
^as founded on a mistake. 'The act of bring- 
ing a reduction of a decree may assist the party 
in proceeding with his suspension, but can never 
be a ground or reason of suspension. He ap* 
proved of adhering to the Lord Ordinary's in- 
terlocutorsi 

The other Judges concurred, and accordingly 
adhered, with expenses. 

Sufpemler'fl Aiuboiities — (2) — Ersk. B. iv. lit. 3. sect. 
10. 

LordM OrrlinRfV, Medwyn and Corehouse. — ^ct. Ru- 
tbeifurd, — 'Ml Jeffrey. — Scott, FriiUy & Balder^^on, 
W.S. Suspender's Agents — Francis Hamilton, W.S. 
Charger's Agent. — Mr tlainiiton. Clerk. 

Mfffj 21, 1829. 

1^0. 255.— 4j!oooikLL v. Fivlayson. 

Vendifion in Security. — On 2d March 1826, 
Bruce aVI^rison, manufacturer in Arhroath, and 
sole ownet of the schooner Abrinca, executed a 
'cendition irt' security, in favour of James Weir, 
merchant tfierei whereby, upon the narrative 

•• Thiit Jairrej* Weir of Arbroath foresaid, raer-^^ 
chant, hfls instanriy advanced and lent to me, bv bills 
and otherwise, the sum of L600 Sterling, on condi" 
lion of mv ^rftntio? ther$e presents*' 

He, (Morison) for his (Weir s) farther and 
hietter security for the repayment of that priir- 
cipal sum and interest, conveyed the Abrinca 
to Weir, his heirs, executors, or assignees, with 
power, if the money should not be repaid on or 
before 1st March 1827, to take possession of 
the vessel, fn consideration of this vendition, 
^'eir ga\^ Morison two promissory-nqtes for^ 



^00 each, which were discounted by Finlav- 
son, qgent at Arbroath for the Montrose Bank. 
On 14th July 1826, Morison being itisolvent» 
executed a trust-deed, for the benefit of his cre- 
ditors, in farour^ of Mr Goodall, whereby h« 
conveyed all his subjects, including the schooner 
Abrinca, to Gpodall the trustee. This trust wat' 
acceded to byiMr Finlayson, and all Morison't 
other creditors. On llth May 1820, before the 
promissory notes foil due, Weir was sequestri^t- 
ed, and, Goodall elected trustee on his estate. 
Weir*$ sequestration was brought to a close by; 
means of a composition of 4s. 6d. per ponnd on 
his debts ; a|id, on l^th January 1827, the ven- 
dition in secmnty was retroceded to blip by Mr 
GoodalL Mr FinlaysOn had also ranked ov 
Weir*s estate, and was a party to the composi- 
tion-coptract. On 1st Feb. 1827, Mr Goodall^ 
as trustee for Morison's creditors, with consent 
of Weir, sold the . Abrinca for £473 ; and, on 
the same day, Weir executed a conveyance ia 
favour of Fifil^yson, of all his claims under the 
already-^mentioned vendition in security ; the 
conveyance narrating that Finlayson was the 
holder of the two promissory-notes already; 
naentioned, for which he had claimed to be 
ranked on his (Weir's) estate; and, " that in 
cofisequence of ,my granting these presents, 
to enable the said William Finlayson to ope- 
rate payment of the said sum of £600, in virtue^ 
of the said vendition in security, he has agreed^ 
to free and relieve nie and my estate of all claim 
competent to him, in virtue of the said promis- 
sory-notes." Weir then intimated to Croodall 
tjiat Jie had conveyed his claim on the vessel to 
Mr Finlayson ; upon -which Goodall wrote Weir, 
ofiBriug to relieve him of all Finlayson *8 claims 
against him on account of the composition-con^ 
tract; and soon aftes:, he also wrote Finlaysoni 
offering to pay hinr 

" The composition doe on said bills, (Weir's pro- 
missory-notefr) at 4^. 6d. per pound, upon rcceivioir 
discount for the time the several payments, under 
Mr Weir's compositiou-contrUct have yet to run, and 
upon your and hi» relinquishment, of all claim upon 
any part of the proceeds of the schooner Abrinca, iO 
virtue of the said vetidition." 

Neither of these offers was aeccpted ; and^ 
the present process of multiplepoinding wa* 
then raised in the name of Mr Goodall, who 
held the fimd in tnedio, (the price of the A- 
brinca). In the multiplepoinding, claims were 
lodged by Mr Goodali, as aoting for the cre- 
ditors of Morison, and- by Finlayson, in vir- 
tue of the vendition transferred to him by 
Weir. The Lord Or^nary, 6th December 
1828, pronounced an interlocutor. Preferring 
the claimant Finlayson to the whole fund 
in medioj and finding him entitled to expen- 
ses. A reclaiming note being presented by 
Goodall, the Court, conceiving the question in 
volved ta be one of importance, ordered cases to^ 
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l)e lodged; in which it wasTnaintained, for Fin- 
layson,. That the vendition in security^ hy Mori- 
nun to Weir, was an eifectttal onerous deed, for 
^'alue received by Morrison, to the amount of 
£600 ; and, in virtOB of that vendition, sl^ duly 
completed, aceording to law, and thcreaifter 
duly transferred by VVeir to Finlaygon, the lat- 
ter has' an absolute right to the fund in medio, as 
KSu*rogntum for the vessel herself, in prefer-* 
ence to any party, founding on a right obtained 
from Mbrison subsequent to the date of M6- 
riaon'g conveyance to Weir^ and Moris en's 
-trostee has only a right to see that no more thati 
£300 shall be claimed by Finlayson froln Mo- 
rison's estate. . Goodall, on the other hand; con- 
tended — I. That, as Weir had not come nnder 
any actmil advance of cash for Morison, he was 
«iily entitled to hold the vendition in security, 
to the efiBct of indemnifying himself against loss ; 
and, if he suffered no loss, he was bound to de- 
node in favour of Morison. II. Finlaysoti, af- 
iter acceding to the compo^tion-contracl, had no 
right to take from Weir more than the compo- 
sition ; and the utmost possible loss which 
Weir could suffer, from his promissory-notes to 
Mori^oB, being the composition upon them, ho 
held the vetidition in security only of that com- 
position. 

Upon advising the cases, 

Lo'd Bttlgrny did not see that the original 
transaction fctwcen Weir and Morison, was al- 
tered by Weir not advancing cash. The agree- 
ment was Only to give cmh or bills, Morison 
jTeceived these bdls as cash, and they were as' 
^ood as caih to him. It was just as if a per- 
son pawned^ his watch. Mr Morison pa^vned 
the ship for these promissoiy-notes, of £600 
▼alne. To got back the ship, he must return 
the £600- Mr Weirs creditors were entitled 
to lay hold of every pledge belonginp^ to him. 
Was not Mr Weir entitled to hold the vendi- 
tion, if he took op his bills ; and were his credi- 
tors in a worse situation ? Mr Goodall has no 
right to interfere with the aiTangement between' 
Weir and his creditors. The question is the 
same as if Mr Weir was still solvent, and liable 
to retire the promissory-notes, and, in these 
circumstances, had transferred the vendition to 
Kiilayson. He was for adhenng. 

Lord Gillies had also come to the same con- 
clusion. Morison says, " advance the money, 
and I will g've yon a vendition in security."— 
Both become bankrupt.' The creditors of 
Weir then come to h^-ve a riffht to the vendi- 
tion. After his discharge, and the retrocession, 
he has the same right to the vendition that the 
trustee had, and mis a right to dispose of it as 
he pleases. 

Lord President conciiiTcd. Weir, by paying 
^he composition, ffot back the vendition, and 
with it the real right iu the vessel. Morisdn, or 



his creditors, have nothing to do with the tran«- 
fei^nce to Finlayaon. 

The Court accordingly adhered to the Lord 
Ordinary's interiocutor, preferring Finlayson to 
the fund in medio. 

Lord Ordinary, Corehouse. — Act, Keay/OLTrie,— -<4/t. 
Jameson, Neaves.— J. L. MUchell, W. S. Mr Goodttll'a 
agent. T. Morgan, 8. S. C Mr Finlayson'* agent. — Mr 
Hamilton, Cleik- 

>]o.ji56. — Mas Reaves, Advocator, v. Dykbi, 
ResjJondetU. 

Accounts — Auditor power to encreate at hmng^ 

Mrs Reaves having become possessed of coo- 
siderable property, near Hamilton, by her hus- 
band's death, in August 1823, emplayed Dyk^t 
wwfer in* Hamilton, who -had previoiisly acted ' 
for her husband j as her man of ousiness. About 
two years afterwards, Mrs Reaves removed to 
Glasgow, and entrusted Mr Strong, accountant 
in Glasgow, with the management of her af- 
fairs, to whom Dykes forwarded, in February 
182G, his account of business against her. About 
a month afterwards. Strong, on being pressed 
for a final settlement, wrote to Dykes, expresa- 
ing Mrs Reaves' disappointment at finding her- 
self so much in his debt, and proposing to submit : 
the account to the auditor of the Burgh Court 
of Glasgow. In answer. Dykes wrote Strong, 
consenting to the submissioni on the following 
condition : — 

'* As I did not anticipate that there would ever 
be any challenge to these accounts, but expected they 
would be settled at once and without trouble, and at 
they are, in some respects, not charged to high as the 
regulati:)na admit, I must insist upon likewise taking 
the benefit of any reference to the Auditor, and will 
make out a new account, to belaid before him, charged 
in as exact conformity with the regulations as I can," 
&c, 

i To this communication, Strong answered, 
that he would not agree to receive any new ac- 
count, and that Mrs Reaves now wished to rer 
for the account to the Auditor of the Sheriff- 
Court. Upon this, Dykes raised an action- 
affainst Mrs Reaves io the Sheriff-court, con- 
chiding for payment of £242, 13. 10., under de«> 
duction of partial payments, amounting to 
:^147, 19. 4., le^vin^ a balance of £95, 4. 6. as 
per aecount of business prodnced with sum- 
mons. Mrs Reaves met the action, by produc- 
ing the account originally rendered by Dykes, 
which only ainounted to £203, 12. 2. under de- 
dnction of £97, 9. 4. of partial payments, leav- 
ing a balance of £58, 5. 10., which last account^ 
foreclosed him from making a larger demand 
against her. The Sheriff pronounced an inter- 
locutor, finding, that the account first rendered 
must form the ground of settlement betwixt the 
parties, and remitting it to the Auditor to be 
taxed as betwixt agent and client. Mrs Reaves 
petitioned against this iuterlocutori on thjp' 
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ground, that the account first rendered was 
not libelled on in the summons. But the She- 
riff refused tlie petition, holding that this point 
was settled by the case of Gordon v. Innes. 
Tlie Auditor gave in a special report, detailing 
the grounds on which he. allowed and disal- 
lowed the items. The amount of the account 
i*€ndered was £205, 12, 2. including a' general 
clvfirf^ for agency, of £8, Ss. This charge the 
Auditor disallowed in that shape, in place of 
which lie filled up, according to the regulations, 
articles for letters written and attendances, 
which bad been left blank in the account. The 
result of the audit was an increase to the 
charges in the account of £15, 16. 11. Sterling. 
Mrs Reaves lodged objections to the report, in 
which she denied that the Auditor had any 
power to encrease the charges, or to supply any 
omissions in the account rendered. The Sneriff 
pronounced ao interlocutor, May 21, 1827, find- 
ing* 

*^ In r&spect that it formed part of the Auditor's 
duty, under iiie remit, not only to tax off or reduce 
articles which appeared to be improperly charged, 
btit also to encrease and insert charges for articles 
which he considered understated, not filled up, or 
altoj;ether omitted ; approves of the principle on 
those points on which the Auditor has taxed and 
re|)orted on said account.'' 

And by another interlocutor, (March 14, 
1927), the Sheriff approved of the report, and 
decerned for £75, 4. 3., but found expenses due 
to neither party. Against this judgment Mrs 
Reaves brought the present bill of advocation, 
in which she maintamed, — I. That it was in- 
competent to sustain any claim under the first 
account, that account not having been libeUed on. 
II. That the judgments of the Sheriff approving 
the Auditor s report, were directly at variance . 
with the previous interlocutor of 19th July 
1326, in which he found that it was incompe- 
tent for the respondent (Dykes) to increase 
his chaises. III. That it was ultra vires of the 
Auditor " to increase and to add.'' To these 
reasons, it was answered, — I. That it was com- 
petent to remit the account produced by the 
advocator y for the purpose of the Auditor ascer- 
taining, by an examination of it, as explained by 
tlie statements of parties, the just amount of 
the debt claimed by the respondent. II. & III. 
reasons were denied. The. Lord Ordinary, 26th 
February 1829, pronounced an interlocutor, in 
which his Lordship 

*' Advocates the cause, sustains the reasons of ad- 
vocation, alters the interlocutor of the SlieriflT, and 
finds the advocator is only liable for the balance on 
the account remitted to the Auditor in the Inferior 
Court, being L58, 5, 10., and decerns against her 
therefor accordingly ; but finds expenses due to 
neither party.*' 

Dykes reclaimed against this interlocutor, 
•rhcn 



Lord Craigie observed, that the first account 
bad apparently been understated, in the expec- 
tation that it would be paid without trouUe or 
expense. But it was objected to by the Advocator, 
and his Lordship thought, that where one party 
objects, the otiier must be allowed to object 
also. 

Lord Gillies agreed with Lord Craigie, on 
the general principle. <' Ifyou ask equity, you 
must give equity/' At the same time the l^e- 
rifTs interlocutor of 19th July 1826, his Lord- 
ship thought, stood a little in the way of his 
subsequent judgments. But still, when the re- 
spondent presented )iis first account, he might 
consider lumself bound to stand by the amount, 
but not by the items. The interlocutor should 
be altered. The Court accordingly altered the 
interlocutor of the Lord Ordinary, repelled 
the reasons of advocation, and found the advo- 
cator liable in expenses. 

Advocator's authorities. — Gordon o. Innes, 16th May 
1826. Shaw and Dunlop. Respondent's authorities.—. 
Duke of Queensberry's Executors v, Tvit, 5th July 182^ 
Shaw and Ounlop, Gordon v. Innes. do. 

Lord Ordinary, Corehoose.— ^c/. M'NeilL AH^ 
Guninghame, W. Stewart, W.S. advocator's affent—W. 
WaddeU, W.S. lespondeut's agent,--Sir W. Soott, 
Clerk. 

SECOND DIVISJON^Moy 16, 1829, 

No. 257.-^LoaD Forbes and OrBBas v. -Leys, Massoh 
AND Co. 

Homologation and Acquiescence — Right qf 
erecting Obstructions in a Riven — The detenders 
in this action are extensive bleachers and manu- 
facturers at Grandholm-haugh, on the banks of 
the river Don, near Aberdeen, and the pursuers 
are upper heritors, with rights of salmon fisbing> 
on the same river. The racts out of which the 
present action arose were as foUowa. In 1792, 
the defenders took from Mr Paton of Grand- 
holm a lease of certain lands on the north bank 
of the river Don, with the view of establishing 
a bieachfield and flax spinning mill, and various 
other auxiliary works, connected with the manu- 
fi^cturing establishment they were then creating 
at Grandholm-haugh. Thi^ lease contained a 
riffht to cut an extensive canal, for the purpose 
of driving machinery, which was accordingly 
formed at great expense. In 1805, the defend- 
ers, to secure a regular supply of water, erected 
a dani-<dyke across the river, in the neighbour- 
hood of their works ; and in 1810, they purchas- 
ed from Mr Paton the property of these lands, 
which they previously neld in lease. None of 
these works, which, were executed in a public 
nianner, and upon a most extensive scale, were 
ever challenged by the pursuers or tlieir authors 
previous to 1812, when one of the wrMien, Mr 
Farquharson of Haiu^toan, recoraed a protest 
against these encroachm^ntSi bat no f urihf r step 
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uraa taken to maintain the rights of the pursuers 
until October 1821, ^Mrhen they conjointly raised 
the present action of declarator and damages, 
narrating^ that the foresaid canal and dam-dyke 
had been erected by the defenders, without the 
knowledge or consent of the pursuers, by which 
the passage of the sahnon up the river was ob- 
«tructed, and concluding to have the canal shut 
up, the danv-dyke removed, or a sufficient slap 
made and kept in it, according to act 1796, and 
for £10,000 of damages. The defenders first ob- 
jected to the title and interest of the pursuers or 
their authors. This objection being overruled, 
the defenders then maintained, that the pursuers 
were resj^ectivel^ barred from insisting, by hav- 
ing acquiesced in, and homologated the works 
now complained of for a long period of time. 
The facts indicating acquiescence and homo* 
legation, on which they condescended, were 
pnncipidly these : I. That the works com- 
plained of had been completed at an expense 
of £100,000 and upwards, in the immediate 
neighbourhood of tne high road, which -com- 
municates with the pursuers^ residences and 
' Aberdeen. That from the great extent of the 
works, and the number of workmen employed 
on them, and from the nature of the operations 
themselves, they must have been observed by 
the pursuers or their authors. That the defend- 
«r8 had, nevertheless, experienced no interruption 
from the pursuers or Iheir authors for 20 years 
alter the canal was begun in 1792, and eight 
years after the dyke was completed in 1805. 
That even then the only objection to the works 
was a protest in 1813, on the part of one 
of the pursuers Mr Farquharson of Haughton, 
while all the other pursuers were silent tUl the 
present action. TTiat two of the pursuers' cruive 
xieritors, the late General Gordon Gumming 
Skene and the late Mr Skene of Skene, had 
homologated the construction of the works, — 
I. By accepting, from the year 1800, of the 
use of a road and bridge for the passage of 
their fishermen through the defenders' pre- 
mises, the former rosd having been cut up 
by the defenders' canaL II. By allowing these 
fishermen to assist the defenders in occasion- 
ally cleaning the said canal. III. By pre- 
senting, in 1811, a suspension and interdict 
against further encroachments by the defenders 
(18 years after the canal was made, and six 
years after the erection of the dam-dyke ;) in 
which bill, the pursuers expressed their wish to 
preserve the river in the state it then stood, &c. 
That the rest of the pursuers or their authors had 
homologated these operations by dealing with the 
defenders as bleachers, iron-founders, &c., and 
by being proprietors of the Aberdeenshire Ca- 
nal, in which capacity they had erected a bridge 
for the benefit of the defenders and those fre- 
quenting their works, and paid the defenders a 



rent for the ground occupied by part of the said 
canal which passed close to the defenders' works, 
&c. The pursuers denied either homologation 
or acquiescence. After various proceedings, the 
Lord Ordinary having ordered the cause, upon 
informations, to the Inner-House. 

Before the case was advised, the pursuers 
abandoned the conclusion for damages, and two 
of them, viz. the late Gener^ Gordon Gum- 
ming Skene, and the trustees of the late George 
Skene of Skene, abandoned the case. 

Lord Glenlee thought there were not suffi- 
cient admissions of acquiescence here to support 
the defence, without going to a jury. " When 
we talk of acquiescence, it is not enough to say, 
that a party knows generally that something has 
been doiuff; but it must be brought home to 
him, that ne knows exactly the nature and ex- 
tent of the injury done to his interest ; I think 
the parties are entitled to'a proof before a jury.** 

Lord Juslke-Clerk agreed with Lord Glenfee. 
Tliis Court could not take upon itself to sustain 
the plea of homologation or acquie.'^cence, with- 
out knowledge or acquiescence being admitted 
or proved. If the verdict of a jury decide that 
they had such a knowledge, the Court will only 
have to say, whether the pursuers then can be 
listened to to any extent. The Jury Court 
alone can settle the facts in diis case. 

Lord PitmUly also thought the case must now 
go to a jury, who could have very little diffi- 
culty in deciding it. If a person denies his 
knowledge of the erection of a pillar or object 
which is daily within his view, the averment^ 
though absurd, falls to be decided by a jury. 
He would say nothing on the point of law. 

The Court accordingly, of consent, assoilzied 
the defenders from the conclusions for damages, 
and assoilzie the defenders in toto from the other 
conclnsions of thejsummons, in so far as these 
were formerly insisted in by Lieutenant-General 
John Gordon Gumming Skene, and the trustees 
of the late George Sxene of Skeiie, and re- 
mitted to the Clerks of the Jury-Court to ad- 
just an issue or issues for trial of the facts al- 
leged and disputed by the parties in their conde- 
scendence and answers. 

Lord Ordinary, CringUtie. — Aet. Skene, et edu,-^AU. 
Lumsden, tf/ o/it. — Cranstoun & Anderson, W.S. Pur- 
luert' Agents. Peter Crookji, W.S. Defenders* Agent. 
—Mr Thomson, Clerk. 

\ 

May 19, 1829. 

Na £58. — Stuarts & Flctcheb & Manbatoby v. 
RoBsax M'Grigor & Co. 

Lien. — In this case, the following issues were 
prepared :— 

\st^ Whether, on or about the 14th day of 
April 1825, the pursuers, Stuarts and Fletcher^ 
consigned t6 Neil Snodgrass, as commission- 
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agent in Glaspfow, certain quantities of cotton» 
to bo sold, on account of the pursuers ? 

2d, Whether, on or about the 24th day of 
April 1825, tlic said cotton was placed by the 
said Neil Snodgrass in a warehouse or cellar, the 
property of the defender ?Taad, 

Sd, Whether the defenders wrongfully refus- 
ed to deliver the said cotton to David Laird. and 
Company, merchants in Glasgow, to the injury 
and damage of the pursuers ? 

Damages laid at £1000. 

A genera] verdict was, by the arrangement of 
parties, found for the pursuers, subject to the 
opinion of the Court of Session, on the follow-* 
ing special case. 

On the 14th of April 1825, the pursuers, 
Stuarts and Fletcher, consigned tq Neil Snod- 
grass, cotton-spinner in Glasgow, 36 bales of 
cotton, belonging to them, to be sold on their 
account. On 24th day of the same month, the 
said cotton, having no mark from which the de- 
fenders could loiow to whom it belonged, was 
placed, by the said Neil Snodgrass, in a ware- 
house belonging to the defendera. In so placing 
the said cotton in the said warehouse, the Wa 
Neil Snodgrass did not make it known to the 
defenders that .the said cotton was the property 
of the pursuera, and did not conduct himself 
with regard to the said cotton in any way diffe- 
rent from what he would have done had it be- 
longed entirely to himself. M'Grigor and Com- 
pany had the cotton placed in their warehouse, 
and there left with then) as the custodiers, and 
Snodgrass was to pi^ them warehouse rent in^ 
respect of such custody. Snodgrass, with the 
knrowledge of the defenders, di*ew samples of 
the cotton, aAd deposited these sample^ with 
certain brokers in Glasgow, with a view to their 
effecting a sale thereof. While the said cotton 
remained in the defenders* warehouse, the de- 
fenders held the key of the same ; and when the 
paid Neil Snodgrass required access to the goods, 
he obtained the same tiirough application to the 
defenders or their porter, who was at the ware- 
house. The said Neil Snodgrass, at the time of 
placing the said cotton in the flefeuders' custody 
as aforesaid, was indebted to the defenders, for 
goods purchased by him from them, in tbe sum 
of £237, 10s. for which a bill had been grs^nted 
pn the 24th of March 1825, payable on tlie 27th 
day of July following ; and which Hbiil, after the 
said cotton came into the dc-fendei's* haiids, was. 
renewed by another bill for £240, granted by 
Snodgrass to the defenders, dated the said 27th 
day of July 1825^ and payable four mouths there- 
lifter. The said Neil Snodgrass, subsequently to 
the time of placing the said cotton in the de- 
fenders' custody as aforesaid, had certain further 
transactions with the defenders, in respect of 
which, he became further indebted to tnem in 
th« sum of £471, 8. 3. \ and the said sums of 



£240 anc) £471, 8. 3. ampunting together to 
£711, 8. 3. remained owing by the said ^e\\ 
Snodgrass to the defenders at the time he stop- 
ped payment in the month of September 1825, 
and the said debt is still \yhoIly unpaid. Neither 
at the time when the said' cotton was lodged in 
the defenders* warehouse, nor at ^ny after pe- 
riod, did the said Neil Snodgrass specially pledge 
the same to the defenders for the said debt» or 
any part thereof; nor was any reference made 
to the said cotton at the contraction of any paj-t 
of the said debt, or at the renewal of the said 
bilL The. pursuers required delivery, of the said 
cotton from the defenders, as their property, oa . 
the 22d day of September 1825, tendering pay- 
ment of the freight and warehouse rent ; but tne 
defenders refused to make such delivery. 

' The question submitted for the opinion of the 
Court was — Whether the defenders, M*Grigqr 
and Company, had a general lien on the said 
cotton, warenoused as aforesaid, for the pay- 
ment of Snodgrass's debt ? If they had, then 
it was agreed that the verdict and judgment were ' 
to be for the defenders ; — if they had not, the . 
verdict and judginent were to be for the pursuers. 
Upon this qqestion, mutual cases were lodgc^ , 
to the Court. For the pursuers, it was con- 
tended — 1^^ That if the cottons in question 
had been the property of Snodgrass, the de- 
fenders would have held no lien against Snod- 
grass and his creditors for security of any gene^ 
ral balance due to them. 2<f, That, although it 
were to be held that the defenders would have 
a lien against Snodgrass, supposing hini to have 
been the ovmer of the cottons ; yet they could 
have no lien for a general balance due to them 
by Snodgrass, when it is ascertained, by the spe- , 
cial case, that, in lodging the cottons in the de- 
fenders' cellars, for payment of rent, he acted 
as the pursuers* ^/c/t^r only, and when a lien 
for a general balance due by Snodgrass is plead- 
ed by tlie deiPenders agamst tlie true owners 
claiming their goods ; and, 3(/, That had Snod- 
grass put the cottons into the defenders* hands 
fxsjadors instead of custodiers^ still they would 
have had no lien for the general balance due to 
them by Snodgrass in a question with the pur- 
suers as proprietors of (he goods. — On the other 
hand, it. was maintained, by the defenders — 1*/, 
That Snodgrass having been invested with the 
ostensible ownership of the cottons, the defen- 
ders, who transacted with him in the bona fide 
belief that he was really and Ituly the ownfer, 
were entitled to deal with the cottons as if the 
fact had actually been so, and, in consequence, 
to maintain their right of retention against the 
pursuers, equally as they would have been en- 
titlecl to as against Snodgrass himself; and, 2c/, 
That, supposmg the cottons to have belonged to 
Snodgrass, the defenders would not have been 
bound to restore them until payment of the 
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whole debt due by hm, the more especially a$ 
his bankruptcy had intervened. ^ ^ . 

On advising the cause, the following opinions 
were delivered : — 

Lord GUnleCy supposing Snodgrass to have 
been the true proprietor of the goods, and that 
any creditor cLumed retention of them, thought 
that there could be no retention against the ge- 
neral body of creditors for extrinsic debt^. His 
Lordship had never heard of a claim of reteh- ' 
tion which was not connected with the original 
pledging or depositation. The ground of such 
a claim is, that the debt was contracted by the 
party himself. If his goods are in my hands, I , 
am entitled to a decree for payment of my 
debt, on the samie principle that he is entitled 
to a decree for delivery of the goods. Unless 
reasonable grounds could be shewr^ for connect- 
ing the debt with the depositation, there can 
be no retention. 

Lord PUmilly concurred with Lord Glenlee. 
Attending to the prominent facts, his Lordship 
thought that there was little difficulty in the law 
of the case. There was a special finding as to 
the nature of Snodgrass's obligation ; it was to 
pay the rent of the warehouse, in respect of the 
custody of the goods. It was also found, that 
these goods were not pledged for a debt due by 
Snodgrass. There was no reference to this 
debt, after depositing the cotton. The debt had 
nothing to do with the rent of these goods, or 
of any former parcel. In the case of Stevenson, 
IBth November 1824, the Court found, that a 
carrier had no right to witlihold delivery of 
goods for his general balance. If the present 
had been a claim for the rent of prior parcels, 
it might have been different ; but that was not 
the case here. The debt was extrinsic, and had 
nothing to do with that or any other parcel. 
The defender was wrong in saying, that Snod- 
grass represented himself as the proprietor. He 
put in the goods, but he did not tell whether he 
was proprietor or not. These are the whole 
facts of the case. 

The defenders have given up any claim for a 
general balance due before the goods were 
put into the warehouse. But it was explain- 
e I, that a bill had been granted prior to the 
depositation, which was renewed after that had 
t&ken place. The claim was not for the origi- 
nal bill, but for the renewal. This case was not 
different from that of a banker or a bleacher. 
His Lordship had once, indeed, decided othcr- 
yrise when Lord Ordinary, in the case of Mac- 
kenzie, 2d July 1824, relative to the retention 
of a trunk, but was afterwards convinced that 
that decision was wrou;^, and that there was no 
right of retention in that case. His Lordship 
thought, that the bankmptcy of Snodgrass could 
not affect the claim ; that the defenders were 
under no other obligation than merely to pay 



the warehouse rent ; and that they were then 
entitled to delivery of th'e ^oods. 

The Lord Justice Clerk stateds that the diffi- 
culty of the case consisted in thje're being no 
marK upon the goods. There had been a series 
of decisions to establish the principle, that when 
a factor consigned goods, and had the ostensible 
owneriship, he mignt impledge'them, and there 
could be no question afterwards at the 'instance 
of the true owners. With regard to the first • 
bill, there could be no question. The only ques- 
tion was, as to any claim arising out of a trans- 
action whereby a debt was contracted subse- 
quent to the depositation. His Lordship thought, 
that as the goods had been put' into the ware- 
house for payment of. the warehouse rent, there 
could be no retention of them on account of 
the bill. 

The Court pronounced thei following interlo- 
cutor : — f 

** I9th May ISS!).— Find that the defenders Mac* 

grtgor and Company had no lien on the cotton in 

question for payment of Snodgras^'a debt, but otily 

for warehouse rent : Therefore find, agreeably to th« 

above-naentioiKKi special case, that the verdict must 

be held as for the pursuers : Find the pursuers entitle4 

to expenses of process since the cases on the points 

I reserved were ordered ; and, with these findings, rev 

i mit to the Lord Ordinary to proceed further in the 

i cause as to his Lordship shdil seem just ; reserving 

• to his Lordship the consideration of all Cjuestions as 

; to the amount of damages, aind as to U»e other ez^ 

i penaes of process." 

Pursuers' Authorities. — (I)— Stair, 1.13.9; Erskine, 
S.L27; Hartleys. Hitchcock, 1. Starkie, 408, Bali's 
Com.; Jones v. Pearl, I. Strange. 55G; Grey v. Far* 
mer, 6th May 1768, 4. Burrard, 2214; Ochenden^ 
12th August 1751, 1, Aitkeo. 2S5: Harper's Credi- 
tors o. Fapld, 27th January 1791, Bell's Cono. 2. 
p, 113,— (2)— Wefltwood V. Bell, (I815J 4. Camp, 
349, Bell's Com. 2. p. 127.— (3>-t Mitchell ». Burnet 
and Mouat, 11th December 1746, Kilk. p. 206. 
Bell's Com. 1. p.-392; Colquhoun v Finlay, Duff 
and Company, 15th November 1810 ; £de and Bond 
V, Finlay, Duff and Company, 15th May 1815; John- 
ston and Manley v. Finfay, DuflF and Company, 13th 
February 1818 ; M'CuU v. Black and Company, 18tli 
May 18^4, Shaw's Appeal Cases* 2. p. 189. 

Def<fnders' Authorities.— (])—Paley, p. 253, citing 
7. T. R. 360, 2, Bell's Com. 131; Erskine, 3.3.34; 
Barder, I7th December 1800; Hitchener, 8th Decem*. 
ber 180:i; Gall, 19th June 1821; Colqulioun, Ede 
and Bond, and Johnston and Manley, ut supra f 
Mann© Forrester, 1. Camp. 60; Westwood v. Bell, 
ut stt/?rfl.— CJ>— 2. Bell's Com. 121', 128; Erskine, 
3,4.20; M'Luren, 18ih February 1736; Barclay, Ja- 
nuary 1083; Murray, 9th June 1744; Brough'a Cre- ' 
ditors, November 26. 1793; Balleny, 7th June 1808, 
Auld, 5th July 1810; Sturgeons, 20th June 1813; 
Mein, 17th January 1828; Ducon, Landale and Com'- 
pany, 3d Decembsr 1828. 

Counsel for Pursuers — Jeffrey, Christison; Renny 
and Hunter, Agents. Counsel for Defenders — Solicit or<« 
General and J. Ivory; Campbell and Macdowal^ Agents. 
—Mr Holland, Cltrk. 
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No. 259. — M'Intyrb*s Tbustesb v. Belchki. 

Heir and Executor — Agent and Client. — Ele- 
fiora Webster was twice married ; and, during 
the subsistence of her first marriage with Dun- 
can M'Intyre, the late Andrew Belches, writer 
in Ayr, was employed as her confidential law 
agent, and had tne custody of the title-deeds of 
certain property belonging to her. This mar- 
riage was dissolved by sentence of divorce. On 
24th Januarv 1822, a trust-deed was executed 
by Duncan M'Intyre and Elenora Webster in 
favour of the pursuers of the present action, 
whereby Elenora Webster obLged herself to 
complete a title to a dwelling-house in Ayr, and 
to convey it to the trustees. The leading pur- 
pose of this trust was to provide for the debts 
and law expenses due by the truster at the date 
of its execution. Andrew Belches was appoint- 
ed one of the trustees by this deed ; but boUi he 
and Duncan M'Intyre having declined to act, 
the late Sir Alexander Boswell of Auchinleck, 
Bart., and David Snodgrass Buduman of Cu- 
ttlnghamehead, were appointed trustees by a 
supplementary deed, dated 25th and registered 
26th February 1822; and, upon the death of 
Sir Alexander Boswell, Elias Cathcart, Esq. 
advocate, was appointed a trustee by another 
supplementary deed> dated 10th and registered 
17th April 1822. 

Elenora Webster was afterwards married to 
Richard Coventon, formerly residing in Ayr, 
and afterwards in Glasgow. At the date of the 
trust-deeds above mentioned, the accounts dne* 
to Andrew Belches for law business were very 
considerable. And, on 19th March 1823, Mr 
and Mrs Coventon granted a bond and disposi- 
tion in security to the said Andrew Belches for 
£1850, payable at Whitsunday 1824, with cor- 
respondmg interest and penalty. The subjects 
disponed in security, were the house and perti- 
nents in the town of Ayr, formerly conveyed to 
trustees. On this bond and disposition in secu- 
rity, Andrew Belches was infen, his seisin be- 
ing dated 24ih and registered 25th March 1823. 

In the year 1824, the pursuers brought an ac- 
tion of reduction against the said Andrew 
Belches of this bond and seisin ; but the de- 
fender, in that action, died before it was called 
in Court. 

The present action was brought for the same 
purpose against Peter Belches, heir at law and 
of conquest of the lat« Andrew Belches, and 
the commissioners appointed bv him for ma- 
naging his aBBairs during his absence abroad; 
and also asainst the executors of the late An- 
drew Belches. The leading ground of reduc- 
tion was, that the bond and seisin had been ob- 
tained by the said Andrew Belches contrary to 
the obligations of the previous trust<*deed, and 



with the view of obtaining an improper prefe- 
rence to himself for law accounts and other ad- 
vances, the accuracy of which had not been as- 
certained, and the just balance of which the pur- 
suers had offered to pay. 

After the record was closed, the Lord Ordi- 
nary, before answer, 10th March 1827, remit- 
ted to the Auditor of Court to tax the accounts 
diie to the late Andrew Belches, prior to 19th 
March 1823, the date of the bond under reduc- 
tion. The Auditor made up his report in two 
views ; one shewing the balance as at the date of 
the trust-deed, 24th January 1822, and the other 
as at the date of the bond under reduction, be- 
ing 19th March 1823. The Lord Ordinary, 28th 
November 1828, approved of the last report, 
and appointed parties to be heard on the merits 
of the reduction. Aft^r debate, his Lordship, 
ISth January 1829, pronounced the following 
interlocutor : — 

" Finds, that as the defender, the heir of the late 
Andrew Belches, agreed, from the first, to restnct the 
sum in the heritable bond to the amount of what 
should be found d|ie to his uncle, upon his accounts 
being examined and taxed by the Auditor of Court; 
and, as the pursuers acouieiced in a remit for this 
purpose, under which the accounts have been exa- 
mined and the balance finally ascertained* both as at 
the date of the trust-deed and at that of the bond, 
the pursuers have no interest to insist on a total re- 
duction of the Beeority, which would now only a£Pect 
the respectiva interests of Mr Belches' heir and exe- 
cutors, — a matter with which the pursuers have no 
concern,— therefore assoilzies the defender from the 
conclusions of the redaction, and decerns: Finds, 
that as the additional balance arising on the accounts 
during the interval betwixt the date of the trust-deed 
and that of the bond, may, in terras of the Auditor's 
second report, be fairly considered as incurred by 
law business, or other matters for which the pursu- 
ers were bound, Mr Belches was entitled to credit for 
the same, and that the bond falls therefore to be re- 
stricted to the sum of L14I I, U. 74 , being the ba- 
lance due at its date, as reported by the Auditor, re- 
stricts the same, and decerns: Finds no expenses 
due." 

The executors of the late Andrew Belches 
reclaimed against this interlocutor, and prayed 
the Court to alter or modify it, so far as it 
might affect the question between them and the 
heir. 

And the heir reclumed against it, in so far 
as it found no expenses due to him and his com- 
missioners. 

On advising these papers, the following judg- 
ments were pronounced:^- 

"In regard to the pro jess of reduction, the Court 
refuse the reclaiming note for the executors as un- 
necessary ; reserving all questions competent between 
the parties in the process of multiplepoinding. In 
regard to the reclaiming note presented by the exe- 
cutors in the multiplepoinding, the Court recalled 
the interlocutor of the Lord Ordinary ; remitted to 
th€ Lord Ordinary to receive the ditims of the par- 
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ties in the multiplepoinding, and to proceed as to his 
Lordship should seem proper ; reserving all claims of 
expenses for either party,* 

The recliuming note for Peter Belches was 
refused. 

Lord Ordinary, Newton. — Act, Cowhn,-^AU. Shair, 
Skene and D. Dickson. — Hunter, Campbell & Csthcart, 
W.S., R. & A. Kennedy, W.S. and Alex. Monypenny» 
W.S. Agents.— Mr Peryuson, Clerk. 

No, 860— ROBSSTSOK, Purtuer, V. BiSSST, Deftndtr, 

Jurisdiction^ — In January 1828, a petition and 
complaint was presented to the Magistrates of 
Girvan hv the defender, with concurrence of 
Archibald M'Nilidge, Procurator-Fiscal, setting 
forth : That a person of the name of John Lang 
had obtained a quantity of cotton yam from the 
petitioner for the purpose of bemg put into a ^ 
loom and wrought : That, in place of doing so, 
the petitioner had been informed that the said 
John Lang had left town, and carried away 
with him so much of the said yam ; and that the 
petitioner had also reason to believe, and was 
informed, that part of the said yam was deposit- 
ed in the hands of certain individuals, and, among 
others, of the pursuer, with a view to embezzle- 
ments — Warrant was granted in terms of the 
prayer of this petition, to search the houses of 
the suspected persons, and to bring them before 
the Magistrates for iudieial examination. Aflter 
a precognition had been taken, the Magistrates 
(30th January 1828,) remitted the case to the 
Justices of the Peace for the county. 
; ThjBreafler a petition and complaint was pre- 
aented to the Justice of Peace, by the defender, 
with concourse of David Randall Craig, Pro- 
oorator-Fisoal of Court, against the pursuer, 
stating that, under the search-warrant granted by 
the Magistrates, a quantity of cotton yaruy of the 
description carried away by Ijang, had been 
found in the house of the pursuer, and of a per- 
son called Conachan or Cuningham. This peti- 
tion proceeded upon the statute 17. €reo. III. 
«ap. 56, and cj^aved the Justices to grant war- 
rant for citing such witnesses as might be ne- 
cessary for instructing that the pursuer had 
been guilty of a violation thereof, and such 
violation being proved, thereupon to fine and 
amerciate him in one or other of the penalties 
contained in said act. • The Justices (31st Jan. 
1828,) granted the pi^yer of this petition. — 
And afiterwards, on considering the declarations 
of the pursuer, and the evidence of several wit- 
nesses, found (1st Febraary 1828,) that the 
pursuer had contravened the above-mentioned 
statute, and had thereby rendered himself liable 
in the penalty of £20 ; but, in the particular 
circumstances of the case, they modified the 
penalty to £10. This decree was extracted, a 
poinding of the pursuer's effects was executed 
sunder it, and the poinded effects were sold by 



public roup. The present action was brought 
to have this decree and the above interlocutors 
reduced, as being incompetent, and tiUra vires 
of the Justice? under the statute. There was 
also a conclusion for damages. 

The defender urged, as a preliminary de- 
fence, that the Court of Sessipn had no juris- 
diction in such a ease, entitling them either to 
reduce the decree, or to award any reparation; 
the subject-matter of the original complaint 
being of a criminal nature, competent omy to 
be reviewed by the Quarter Sessions, or Court 
of Justiciary. 

The Lord Ordinary, 20th June 1828, ordered 
cases on this prelimmary objection. The pur- 
suer, in support of the competency of the ac- 
tion, founded on the following authorities : — 

Hume's Cummentaries, vol. ii. p. 70; Berry v. WaU 
ker, I7ih January 1809, Fac. ColL ; Couper ». Ogilvy, 
Mor. p. 7388; Guthrie v. Cowan, 1807, Mor. app. voce 
"Jurisdiction,** No. 17; Buchanan v. Toward, 1754^ 
Mor. p. 7d4p7-^uhn&tone, 15th May 1810; Mackay, Slur- 
ring and Co. v. Bond, 19th November 1813; Erakine^ 
b. i. 2. aec. 8-^ote of Mr Ivory ; Dunbar e. Sinclair, 
1790, Mnr. p. 7395 ; Leslie o. M<Kensie, 1785^ Mor. p. 
7422; Kerr v. Shaw, 1774^ Mor. p. 7421; Mair «. 
Shand, 1778, Mor. 7421. 

The defender referred to the same decisions^ 
with the addition of the case of Meek v. Wat- 
son and Ramsay, 5th June 1812, Fac ColL 

Upon advising these cases, the Lord Ordi- 
nary, 13th January 1829, 

" Sustains the first prelimiaary defence, and dis- 
roiises the action ; but, in respect the question is not 
without difficulty, finds no expenses due.*' 

And his Lordship added the following note : 

** It appears clear to the Lord Ordinary, from th« 
summons, that the action is mainly and principally m 
reduction of a jugdment of the Justices, in a com- 
plaint founded ontheactofthe 17. Geo. III.c.50; and 
that, although there is a conclusion for damages, this 
is iutroduceJ as dependant upon, and consequential 
to succesi in the reduction. But, as the statute ap- 
pears to be a criminal one, and the proceedings before 
the Justices efflirely of a criminal nature, toUowing 
on a complaint , made with the concurrence of the 
Procurator-Fucsl, and for penulties solely ad vindie^ 
tarn ptiblicam, it appears to the Lord Ordinary that 
the I eview of these proceedings belongs to the Court 
of Justiciary, and is not competent to the Court of 
Session." 

' A reclaiming note was presented hy the pnr« 
suer against this interlocutor; — on advising 
which, 

The Lord Justice-Clerh expressed an opinion, 
in which the other Judges concurred, that tha 
statute founded upon was of a criminal nature, 
and extended to Scotland. Looking to the tex- 
ture of the summons, their Lordships' thought 
that its chief conclusion was for reduction of the 
decree of the Justices ; and that the eondusion 
for damages was consequential and accessary to 
that finding. But the Court were clear, that 
the power of reviewing such a decree was vest- 



Digitized by 



Google 



IBJ 



SCOTTISH JURIST. 



[No 19. 



«i only in the Criminal Court ; and that the 
pursuer here could not, as a preparation for » 
claim of damages, however well founded in 
other respects, seek for redress hy reduction 
in the Civil Court of proceedings entirely of % 
criminal nature. Suspension :or advocation 
would not Have been competent, much less 
could a party, who had neglected to take these 
steps in due time to the proper Court, bring 
such an action as the present. 

The Court pronounced the following interlo- 
cutqr z — 

*' Eefuse the desire of the reckiining note; a^r 
here to the interlocutor submitted to review, and de- 
cern : Find expenses' due since the date of the Lord 
Ordinary's interlocutor, and allow an account there- 
of to be given in, and remit the sartie, when lodged, 
%} tbfc Auditor to tax, and report/^ 

Lord Ordinary, Newton — AcU Jeffrey and Monteitb, 

^AlL D. M'Neill J. Henderson, &S.C. and Thos. 

Laiidsle, W.S. Agents.— Mr Ferguson, Cler^j. 

May 22, 1829. 

JHo. 261. — ^Patterson, Advocator, r. Thomson, 
• Besp^fident* 

Procw*.— Patterson was (16th March 1826,) 
appointed treasurer of the company of pro- 
prietors of the Glasgow Free Press newspaper, 
of which a Mr Northhouse was, at that time, 
editor. Northhouse had, on his own account, 
discounted a hill for £350 with the branch of the 
Royal Bank of Scotlnnd at Glasgow, of which the 
respondent, Thomson, was manager, which fell 
due about the 27th March 1826. T^e proprie- 
^rs of the Free Press newspaper had apj>iied 
to that Bank about the .same time to obtain a 
cash credit for £1000 ; and, before it had been 
finally ascertained whether this could be pro- 
oired, Northhouse wrote to the respond^t the 
f iliowing letter, which was subscribed by Pat- 
terson, the advocator, 28th March 1826 : — 

** As the Treasurer appointed hy the Company of 
Proprietors of the Glasgow Free Press, I hereby un« 
dertake to pay you^ for behoof of the Royal Bank, 
Glasjrow, L900 as a debt due to you by Mr W. S. 
Northhouse. (Signed) A. Patterson, Treasurer. 
(Addressed) To John Thomson, Esq. Royal Bank, 
Glaspow.** 

This document was placed in the hands of 
the respondent, and an action was brought 
for recovery of the contents thereof before 
the Magistrates of Glasgow, concluding a- 
gainst the advocator personally. In defence, it. 
was pleaded, that as the document bore to be 
granted by the advocator, not in his personal 
capacity, but expressly as treasurer of tne com- 
pany of proprietors, the action ought to have 
been brought against the company, and not 
agtfinst the advocator as an individual — ^that 
the document wfts not granted as a guarantee 
foi* arty private debt of Northholise, but for the 
purjfosc of obtaining 9 teriiporary advance of 



money for the use <^ the coiapiuiy. A variety . 
of other defences were also stated, which it is . 
unnecessary to notice. Revised condescend- 
ence and revised answers having been lodged 
for the parties, the A^agigtrates pronounced the 
following interlocutor : — 

" Declares the record closed, 5rc- ; and, before fiir- 
ther judgment, allows the defender' a proof htAili 
modo of the averments in his revised arnnWe^St wlfich- 
go to establish that the pursuer, on the-bebalf of the 
Royal Bunk or otherwise, agreed to grant a cash^re^ 
dit to the extent of L200 to the proprietors of the 
newspaper called the Glasgow Free Press; and that 
the obligation libelled on was granted by the defeti,- 
der, and was delivered to and received by the pur-' 
suer, upon the condition ana footing of such a cash^ 
credit bein^ granted, which was confessedly n«ver 
done : allows the pursuer a conjunct proof, and ap^ 
points the pursuer to conclude the proof hereby al- 
lowed with ha four weeks. 

^' iVo/e.-rThe libel seems t^ he su/ficiently instruc- 
ted by the documents produced i« process^ or' in thef 
custody of the Court« and accessible to the defen- 
der's inspection. What passed between tlie defen- 
der and Mr Northhouse, or the proprietors of the 
newspaper, is quite irrelevant aga\nst the pursuer ^ 
the only averment by the defender that seems to ' 
have any relevancy is admitted to proof; and, as it rs' 
inconsistent with the terms of the obligation granted' 
by the defender, parole evidence does not seem to ' - 
be admissible." 

The advoeator having decKned to lead any 
proof allowed by this interlocutor, the Mi^s- 
ti9tes (28th September,) decerned against him, 
with expenses ; against which judgment' a bill* 
of advocation wa» present^ed and passed. In 
the discussion of the expede letters of advoca-' 
tion,' it was maintained, that the action was in- 
comp0tent][y laid, as the summons did not set 



forth the claim as due to the Bank — the nature 
of the daim which the guarantee was intended 
to secure — ^nor the failure of Northhouse to 
pay bis debt. Neither was the claim directed 
against the proprietors of the company, who^ 
ex facie of the document alone, were bound r 
it WHS not signed by the advocator as an indi^* 
vidual, but expressly as treasurer of the com- 
pany. 2(/, The document was not holograph 
nor tested in terms of the statute 1681 — ^it was 
not connected in any way with any alleged bilF 
due by Northhouse, who was no party to the* 
action — it was not a writing in re mercatorin^ 
but a general guarantee for £200 of debt. 3e/, 
The document was null under the Stamp Act, 
being written on plain paper. 4^A, The docu- 
ment being granted estpressly to the R(yal 
Bankf could not competently be used by Thom- 
son, for his own behoof, without an assigna- 
tion. 

'J'he respondent miuntained — 1^9 That the' 
action was competently laid; inasiAuch as, by the 
obligation, the advocator undertook to pay f q' 
the pnnuery for bfE^ioof of the Baidc,' tbe-'^un^ 
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of £200, " as a debt due to you by Mr W. S. 
Northhouse" — and the action was raised in name 
of the respondent, '^ Cashier of the Royal Bank, 
Glasgow/' 2dj That as the advocator did not 
deny his signature, the obligation was binding, 
^thou^h not holograph. Sdy As the obligation 
related to a debt CDiwtitnted by bill, it was en- 
titled to the privileges of writings fVi re merca- 
ioria. 4rfA, Th^ writing not being a bill or pro- 
missory note, did not require to be stan^pea as 
«uch. 5M, That the only debt due by North- 
house to the Bank was tnat contained in a bill 
for £350, and the obligation could refer to no 
Other but this debt. The bill was protested at 
the instance of the respondent as Cashier for 
the Royal Bank, and the charge was given in 
his name and in that character. 

•* The Lord Ordinary (28th January 1829,) having 
Resumed constdepation of the debate, and advised the 
tause, aists proeefts till the proprietors of the Giaa*- 
gow Free Preas newspaper are made parties to this 
process. by ^ supplementary summons agaipst them " 

" Not€4 — It appears to the Lord Ordinary that the 
defender did not intend to incur a persoDal respon- 
sibility, and that he only meant to bind the proprie- 
tors, for whom he was treasurer : who these proprie- 
tors are, he is bots^d to inform the pursuer. It may 
turn out that he is the sole proprietor^ or that they 
disclaim his acting, or that he dec!in(*8'to state who 
they are— in such cases, he will be himself personal- 
ly liable. It would, therefore, be premature to as« 
soilzie him as was contended for. It does not ap- 
pear to the Lord Ordinary that any of the other rea- 
sons of advocation ftre well founded.*' 

A reclaiming note was presented by the ad- 
trocator gainst this interlocutor : on advising 
which, the Court unanimously held, that the 
course suggested by the Jyord Ordinary was 
ouite competent, and had arisen out of the de- 
fence of the advocator himself. The Lord Or- 
dinary liad expressed no opinion on the merits 
of the action. Their Lordships therefore ad- 
hered to the interlocutor reclaimed a^nst ; re- 
fused the desire of the note ; reserving to the 
defender his objections to the coiy unction of 
tbis process with the supplementary action de- 
eided hy the interlocutor of the Lord Ordinary ; 
found the pursuer entitled to the expenses of 
exposing tnis reclaiming note ; moaified the 
same to three guineas, and decerned. 

Lord Offlinary, M«*dwyn.— Counsel for Advocator,} 
Jeffrey nod Skene.-— Fof, KeApuitcIent, J, S. Morjp,— . 
John Cumming and James Dundas, W.S. Agent8.-^Mr 
RoHand^ Clerk. 

OOTER-HOUSE 

May 19, 1829. 

No. 9$8. — ToENsa v. Spencb. 
Amendment of Libel — Expenses of, — ^By the 
6th section of the Judicature Act, it u enacted, 
%hst when 



** The grounds of action, as set forth in the sum- 
mons, are in terms not sufficiently positive and clear, 
or the conclusions not regularly or legally deduced, 
sccordiTig to the form and nature of the action, and 
the laws and daily practice of Scotland, he may 
either dismiss the action, decerning for expenses, and 
reserving to the pursuer the right to bring a new ac- 
tion, or order an amendment of the libel, and give 
interim decree against the pursuer for the expenses 
oacasioned by the incorrect form of the summons.'? 

After an amendment of the libel had been 
given in in this case, the question was agitated, 
Whether it was imperative on the Lord Ordi- 
nary to award to the defender the expenses oc-' 
casioned by the incorrect form of the summons ? 
or, Whether any other course was competent ? 
After hearing Counsel, the Lord Ordinary re- 
served the question of expenses, holding the 
enactment, in the matter of expenses, not to be 
imperative, but to be discretionary in the Lord 
Ordinary to award, reserve, or refuge them, as^ 
he thought right* 

Lord Ordinary, Cringletie. — /». WiUon snd Mar- 
shall. 

No. 263. — DiCKSONj Advocator v. KiNNiBuacu, Helton* 

Process.-^-The respondent having enrolled hi» 
ease, in tl|e printed rolla, i^r additional pleaii liad 
been lodged for both parties, in terms of the act of 
sederunt, the ^nroliuent was deleted, on the 
motion of the advocator, as dotfiinus lUis^ and 
entitled to take the lead in the cause. 

Lord Ordinwy, Meadow hank.-!-«. Maenllan «r W; 
Bell.--D. Gray, S.S.C. and John Gray, "W.S. AgentSr 
-^M. Clerk. 



JU RY COO RT, 

May 21, 1S29. 

No." fi64i — MflNDElL V. Nit'HOLSOIf. 

Expenses. — The pursuer had, hi- this case, oIk 
tained a verdict with one shilling of dama^«^ 
Ife now moved for his expenses, but the Judges 
having considered that the verdict carried uop 
substantive interest, but was purely a finding o^ 
nominal damages, refused the motion. 
JU. p. Rbbertson. — Act. Monteitb. 

. No. S6S — MaSLBAN v. MACKZKKtt. 

Expenses. — The pursuer had intimated to the 
defender, that he was to move the Court foi" 
letters of second diligence against certain havera- 
who had failed to appear when cited under the 
first diligence ; and also for a renewal of th# 
commission and ifiligence, in order to examine 
additional havers. The defender had no objec- 
tion to the latter motion, but instructed Counsel 
to oppose the former. When the case was called, 
however, and both Counsel had appeared, the 
t^ursuer departed'from the objectionable motion p 
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and on the ground that he had rendered it ne- 
cessary for the defender to instruct counsel to 
oppose the motion, the pursuer was found liable 
in two guineas of expenses. 

Act. Dundat.— .^. /». Robertson. 

COURT O F EXC HEQUER> 

Mat/ 19, 1829. 
Ko. 266, — CoMMiBsioNERa OF Excise p. R. Menziei. 
Stamp. — By statutes 9. Anne, cap. 23. | 27, 
and 55. of Geo. III. cap. 185. § 8, it is provided, 
that a penalty of £10 Sterling shall be incurred 
by any person printing or puolishing almanacks 
not stamped according to law. The defendant 
was convicted of having sold to William Ward, 
labourer, residing in Henderson's Close, a parcel 
of almanacks, pnnted by him on unstamped pa- 
per, in a room adjoining to his shop, No. 304 
Lawnmarket, under the slang denomination of 
** Brooms** The price of each was one half- 
penny, and to be afterwards retailed to the pub- 
fic at twopence or threepence each. 

Masf 20, 1829. 

No. 267.— The King v. MoNcaiEFr. 
OJfictrt (f Excue, obiirucHng rf—Siat, 7. and & Geo, IV. 

By stotute 7. and 8. Geo. IV. cap. 53. § 39, it 
is enacted, that any person 

'* Molesting, obstructing or hindering an officer of 
CEdse in the search, examination, seizure, detention, 
or removal of any goods or commodities forfeited by 
this act, or other acts of Parliament, relating to the 
levenues of excise or customs, or in the due exe- 
cution of his office or duty respectively in that be- 
lialf : Everv person so offending shall, for every such 
offence, forfeit and lose the sum of LSOO.** 

Evidence having been led for the Crown, and 
none having been offered for the defendant, the 
Jury returned a verdict against him in terms of 
the statute. 

Coaniel for the Crown, P. F. Tytlcrand A. H. Cullen, 
Esqri. Advocitet. For the Defeadant, H. Cockburn, 
Esq. and Sir J. Hay, Advocatea. 

May 21, 1829. 

Ko. 268L — ^Thb King v, PsTEa M*CaAW, poUce-offieer 
in Perth. 

t^ffeenoj ExcUe, obttructing ^."Stat. 7^8 Geo, IV. 
cap. 53, Md. 36 and 39. 

. The defendant was tried under the same sec- 
tion of the preceding statute, and also under sec- 
tion 36 tlimof» whioh enacts — 
. * That if, upon notice gi?en, or request made, by 
any officer of excise to any constable, head-borough, 
or other miBisterial officer of the peace, to go with 
bini, as such officer of. Excise, and to be present at 
he doing or performing of any act or thing at which 



the presence of a constable, bead-borough, or officer 
of the t>eace, ia or shall be required by this act, or 
any other acts or act of Parliament relating to the 
revenue of excise, such constable, &c. shall not go 
with such officer of exciae* or shall not be present 
at the doing or performing of any such act or thing, 
or ahall refine or neglect so to do, or to be present 
as aforesaid, e?ery such constable, Sic, ao offending, 
ahall, for every auch ofieoce, forfeit and lose the 
sum ofL.20.*' 

The facts of the case were these : — The de* 
fendant, along with another police officer, came 
up when the officer of excise was in the act of 
being obstructed by Moncrieff, the defendant in 
the former case. The officer had previ^iusly 
called loudly for their assistance ; — they at first 
hesitated to come forward, but, at lauBt, when 
they did come up^ and the officer distinctly an*« 
nounced to- them his name and designation, and 
that he was obstructed by Moncrieff, who then 
forcibly detained him, and pointed out to them 
two men who were carrying off a sadc contain- 
ing two casks of spirits, with whom Moncrieff 
was connected — ^wnen the officer moreover men- 
tioned that he had struek Moncrieff, because ho 
so detained him, and in order to extricate him«- 
self, that he might make the seizure, the defen- 
dant and his companion, in place of assisting 
the officer, insisted that, as he had struck Mon- 
crieff the first blow, he must go to the police- 
office. They accordingly conveyed him to the 
office. 

After the evidence had been concluded on 
both sides, the counsel for the defendant ad- 
dress^ an argument to the Court, in point of 
law. He mamtained, that the clause founded^ 
on in the second count of the infomnation, vis. 
that the officer had neglected, and refused to as- 
sist tbe officer of excise upon due notice, in a 
case where the prseenoe of a constable or officer 
of the peace shall be required by this act, or any 
other acts of Parliament, did not appl^ to the 
circumstances of this case, as the seizure in 
question was not such an act contemplated by 
tne clause of the statute in which the presence of 
an officer of the peace was required. The clause 
must be taken in connection with the two preced- 
ing, from which it clearly appeared that tne acts 
contemplated were those wiiere the officer was 
acting under special warrants, and required the 
assistance of a constable or officer of the peace to 
enter suspected places, &c. by day or night. " If 
between the hours of eleven o'clock of the night, 
and five of the morning,'* says the act, " then in 
the presence of .a constable or other officer of the 
peace." The counsel maintained that the act in 
(question did not require the presence of the po- 
lice officers to make it le^al. Therefore that, 
under this clause, they could not be convicted of 
the penalty, as charged in this count of the in- 
formation. 

Upon the odier count, via. that for obstruct* 
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ing the officer of exdse in the search, exMni- 
nation, seisure, detention, or removal of for* 
feited goods, the Counsel for the defendant 
maintained, that, if the seicure had not ac- 
tually taken place, the officer was not obstructed 
in the exact situation contemplated by the act ; 
that he was not even in the search for such 
goods, by which the act meant <* the actual 
searching ;" — ^whereas, in the present case, he 
never got further to examine the foods at idl. 

The Lord Chief Barony while ne considered 
the argument of the defendant to be sound, so 
far as it related to the count founded on sec 
36 of the statute, held that the latter argu- 
ment, relating to the count founded on sec 39, 
for obtstructing the officer in the execution of 
his duty, was net supported by the interpre- 
tation which he put on the words of the sta- 
tute. His Lordship held, that the words of 
the Act of Parliament, in the " search, exa- 
mination, seizure, detention or remo^' of any 
forfeited goods, clearly contemplated the situa- 
tion of the officer, as pFoved in this case : — 
that, although he did not actually seise the 
goods in question, which, besides, were proved 
to be illicit spirits (although that was not neces- 
tary), yet that he was in the search of these 
goods when he was forcibly obstructedi His 
Lordship also added, that the revenue law would 
be entirely defeated, were the argument for the 
defendant to be admitted as valid. For, in such 
a case, the parties offending had only to over- 

Eower any officer of excise in the execution of 
is dntj, and prevent him actually obtaining 
possession of the illicit goods. 

The Counsel for the Crown withdrew the se- 
cond count, and proceeded on that for obstruct- 
ing only. The Jury returned a verdict for the 
Crown. 
Counsel as in the former case. 

No. SeO^WnxiAM M'Intyrb, Polux^Jlcer, Perth. 

In this case, in conseonence of the verdict 
returned in the case of M*Craw, the defendant 
withdrew his plea of not guilty. 

Ma^ 22, 1829. 

No- 170.— The Kikg v. William HoaK, Bleacher, Clerics 
MiUSf near Edinburgh, 

False entries in hooks^ voiih a view of obtaining 
drawback — Siat. S Geo. IV. c. 25, s. 3. — The de- 
fendant was charged, under Stat. 3 Geo. IV. 
c. 25, 8. 3, with havinp^ made false entries in 
his books of the Quantities of soap and starch 
used by him in bleaching, for the nurpose of 
obtaining drawback on the duties, ana with hav- 
ing produced to the officer of excise, who in- 
spected the books, several invoices of soan and 
stareb, aa purchasedf fh^m various individuals, 



which invoices had been altered from a smaller 
to a hu^r amount, and with having produced 
various mvoices for soap and starch wMch he 
never received. 

The penalty is dedared by the statute to be 
L50 for each offence. 

The acts charged wn« eleven in number; 
and, after proving six of the charges, the Coun* 
sel for the Crown were satisfied with claiming 
a penalty for each of these six acts, amounting 
to L300. 

The Jury immediately returned a verdict for 
the Crown. 



STATUTES. 

Sasinet and Reversions. — An abstract of " An 
act concerning the r^^ulation of sasihes and re- 
versions of tenements within burgh," which re- 
ceived the Royal assent on the 14th instant, wilt 
appear in next Number. 

HOPS E OF IiO HDg. 

*•* The Report of the following case, tnd Notices of the 
Proceeding* in Appeals before the House of Lords, we 
were, from want of room in our hut Number, obliged to 
deky. They are now given. 

No. 271.— Campbell v. ANnstsoK. 

Mandate — Factor — Bona Fides. — €k>rdon, who 
was proprietor of the estate of Draikies in Scot-, 
land, anaabo of certain estates in the West Indies, 
having found it necessary to go out to visit tiie 
latter, appointed Anderson factor upon the Scot- 
tish property, with power to borrow money on 
his (Gordon s) account, to the extent of £5000, 
as might be thought proper, and grant bonds, 
&c as factor, which should be binding on his 
constituent, Oordon, on his return to Oreat 
Britain. Anderson was also, by the factory, 
authorised ** to draw bills or other drafU in my 
(Gordon) name, and on my account, on sucn 
commercial houses as I have, or herrafter may 
happen to have dealings with.*' 

One of the houses to which Grordon was in 
the custom of consigning his West India produce, 
was that of Campbell, Eraser and Company, 
merchants in Glasgow; and Anderson having 
required a sum of £500 for carrying on the ne- 
cessary onerations regarding the Scottish pro- 
perty unaer his management, he (28th Octo- 
oer 1809,) wrote to the pursuer requesting 
permission to tlraw on the above company, at 
three months, for that amount; and request- 
ing the pursuer, in the event of such permission 
being granted, to acqiiaint Mr Gordon thereof 
by A vessel then about to sail, *^ that he may 
have the earliest knowledge of this addition to 
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his engagements yriih yon, and provide accord- 
ingly, l7) this tlie tollowing answer was re-^ 
fumed : — 

^ Your draft on C^uipbelj, Fraser and Company, 
nvill meet bonoiir to ihe extent Vou mention ; and 
should remittances not be received, and that they re- 
quire it, you can reimburse them in some shapft till 
the crop' comes round.'' 

Anderson accoi*dingly drew a bill for the 
amount on .C{unp|>ell, Frfuser and Company, 
This bill was subscribed " per procuration of 
Robert Gkirdon-^Alexander .Anderson,'* and was 
payable to John Fraser^ agent for the Bank of 
Scotland »l Inverness, who having heen shewn 
the above letter, ,paid over the contents to An-» 
derson. Before it had b^en presented to. Camp- 
Wl, Fraser and Conipany for acceptance, how- 
ever, accounts had reached this country of Mr 
' Gordon having died abroad on 24th August 
preening. Intimation of this event haying been 
immediatelv gi^en to Campbell, Fraser and 
Company, py Anderson,' (22d November 1809,) 
they refused to accept the bill ; but an action 
having been raised against them, decree was, 
2Bth May 1823, pronounced .for the, Amount^ 
5rhich having been paid, the bill was delivered 
pp to them. 

Some years after this had taken place, the 
pursuer, now sole representative of the concern 
of Campbell, Fraser and Company, brought an 
action against Hhe defender €of reklucin^ the bill, 
ei^ «t least, to. obtain repetition of it^ contents. 
This actjon was restea on the grounds : 1^, 
That Gordon having died on 24th August, the 
mandate to the defender hadiallen, of tliat date, 
i^dthat he had no authority to drain the bill per 

KKniration on 11th November thereafter. 2</, 
at as there had been previous rumours of Gor- 
don's death> the defender oiu;ht to have made, the 
pursuer aware of them ; and was not in bona fide 
to act upoQ his factory in drawing the bill while 
puoh rumours were uncontradicted; and, Sd^ 
That the defender had, by his letters written at 
the tijne, come under an obligation io provide 
for tl^ bill. 

On the other hi^id, it was maintained for 
An4«r^nr : l^^, That as no authentic informa- 
lioa had been <somrounicated to him of Gordon's 
4eath when the bill was drawn, the factory re- 
mained in fall force till the fact was made known 
U> him. 2</| That an action of reduction of a 
document in the pursuer's own hands, was in- 
iiompetent. 3^, That all the communications 
•which the. piurauer h^d with the 4efender were 
\ji the character of the latter h^ing factor for 
CUMxlon ; and as the bill had been dniwn for be- 
hoof of that gentleman, and the proceeds ap- 
plied to his use^ the defender had incurred no 
|>M^ona] responsibility. 

The I^ord Ordinary assoilzied the defender ; 
stating, in a note, that he considered the form 
of action incompetent,--«Ddy besides, that he 



conceived the defender was in perfect bona fide 
to act tpon his factory till authentic intimation 
of Gordon's death reached him. His Lordship 
i^lso thought, that, throughout the whole trans- 
action, the defender clearly acted solely as 
factor, and had incurred no personal responsi- 
bility. 

The Court of Session (First Division) ad- 
hered, 7th December 1826— and the question 
havmg been taken to appeal, the judgments 
were affirmed Ist May 1828. 

The Lord Chancellor considered the qnestioil 
as entirely one of bona fides. His Lordship 
could discover nothing to shew that the defen- 
der did not act fhrOughont with perfect bona 
fides^ and that therefore the judgments of the 
Court below should be affirmed. 

May 11, 1829. 

Ritchie e. M'Kay.— Fully heard, and considefBtioo 
adjourned tine die, 

Downe and Company v. Edinburgh, &c. Sktnpini; 
Company.— In part heard, and adjourned to Wed- 
nesday next. 

Turner <f. Gibb.— Petition for appellant to restore the 

appeal and to receive his case. And, 
Maule t. MauTf. — ^Read and referred to the Appeal 

Committee. 

May 13, 1820. 

Downe and Company v, Edinbor^h, ^c. Shipping 
. Company.— Further beard and a^oumed ifw die. 

Malcolm V. Young,— To be further heard on Friday 
next. 

May U, 1829. 
Fraser v. Fmser. — Petition of the appellant to with- 
draw the appeal, rekd and refet'red to the Appeal 
Committee. 

May 15, 1829, 

Malcolm 0. Vounf.— Appellant's Counsel fully heard, 
and consideration adjourned tine die. 

May IS, 1829. 
9cot'v. Kerr. — Set down for hearing. 

May 19, 1829. 
Maule tf. Maule.^— Set down for hearing; 



PHnted, FuhUshed, and Sold by Michail AirDKisoif, 
l-aw-IMntcr, Mound Place; 

"And sold also by Jahki Dtihcan, Bookseller, Glasgow; J. 
-Forma N, BookseHer, Stirling; C. Siitarand Son, Book- 
sellers, Perth; Thomas Milmr, Bookseller, Dundee; 
HanwHand Co., Booksellers, Aberdeen; Wm. M'CASTia. 
Bookseller, Ayr; H. CuAwroRn, Bookseller, Kilmarnock; 
Joim JoRvaroWf Beolfcseller, Dumfries; J*hii. lUirciiri, 
BookseUer, FaUurk ; and Gioaea MatwlaMp, Bookseller, 
£Igin« 
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The Ftateielon offhe Jdeut ham now the saticfaeUon of Informing 
their Readm, that the Boanl of Stamp* have permitted the Juaiw to 
b< tgM umttted by Poat 

COURT OF^ SE SSION. 

INNER-HOUSE.— FIRST DIVISION. 

No. 272.— James Finlaybok, Sutpender, v, Pbdie, 

Charger. 
Removing — Use of Bams, ^c, allowed to Tenant. 
In 1824», the suspender, James Finlayson, in 
consequence of certain transactions unnecessary 
tp be detailed, obtained possession of his bro- 
ther (and debtor) Thomas Finlayson's lease of 
the iarm of AUan, against which Drysdale, 
one of his said* brothers creditors, had ob- 
tained a decree of adjudication. The sus- 
pender had, a short time before, come under 
an obligation by regular missives, to execute a 
bond in favour of Drysdale, who was to nlake 
over his adjudication to him (the suspender) for 
an annuity of £80 during 18 years, for the re- 
ffular payment of which, Mr J. Pedie, W.S., Mr 
John Fmlayson, London, and Mr Muir, were 
to be securities. Mr Pedie consented to become 
cautioner ; but in consequence of the death of 
one and the refusal of another of those named 
as securities, the suspender was unable to grant 
the bond. Drysdale then nused an action against 
the su^ender and Mr Pedie, concludingy that 
they should be ordained to g^rant the bond sti- 
pulated in the missives, or failing that, to make 
payment of a sum eauivsJent to the annoity. 
This action was defended by Mr Pedie for some 
time, but was afterwards privately compromised 
by his effecting a settlement with Drysdale, and 
oDtaining from him an assignation to his adjudi- 
cation. Mr Pedie then raised an action of de- 
clarator and removing against the suspender, 
concluding, that he should grant bond to him 
for the dboO per annum, with sufficient caution 
for the remaining years of the lease ; and failing 
ihis, that he should be decerned to remove. 
On 2l8t January 1829, the Lord Ordinary or- 
dained the suspender, 

** Within three weeks to implement the first ron- 
elusion of the lihel by granting bond, with sufficient 
caution' as therein mentioned; with certification, if be 
fails, that decreet of removing will thereafter be pro- 
nounced in terms of the other conclusions of the 
libel.*' 

The Inner-House, on 14th February, refiised 
the desire of a reclaiming note from this inter- 
locutor, 

'* Unless the defender (present suspender) shall, 
within three weeks from tuis date, make payment to 



the pursuer of the sum paid for the assignation, with 
interest and the expenses, as they shall be audited and. 
taxed ; and find sufficient caution to relieve the pur- 
suer of all the obligations he is liable for to the land- 
lord or otherwise r and remit to the Lord Ordinary to 
proceed Airther in the causi? as he shall see to be 
just." 

On" the 17th February, the Lord Ordinary, 
tipou the remit from the Inner- Hou«e, decerned 
in the declarator and removing, in terms of the 
last conclusions of the libel : 

•• Unless the defender shall, within three weeks from 
the 14th curt, the date of the Inner-House interlocu- 
tor, make payment to the pursuer of the sum paid ior 
the assignation, with intereiit and expenses, &c. ; and 
find sufficient caution to relieve th^ pursuer of all his 
obligations to the landlord or otherwise/* 

This interlocutor was appealed by the sus- 

Sender to the House of Lords, and the appeal 
Ismissed, in consequence of the susipender's fail- 
ihg to lodge his case within the 40 days from 
the date of the order of service. Mr Pedie im- 
mediately extracted the! decree of 17th Feb- 
ruary, and followed it up with a summary 
charge ; upon which, tlie suspender brought the 
present bill of suspension, in which he craved a 
stay of diligence on the following groundit : — 
I. That the charger, by the conclusions of his 
action, is not entitled to remove the suspender 
from the dwelling-house, &c. before Whitsun- 
day, nor from the arable lands before the sepa- 
ration of the crop from the ground. II. That 
the suspender is only bound to remove on the 
chargers finding caution for the value of the 
seed and labour expended by the suspender. 
III. That the complainer is entitled to occupy 
the farm-esl^eading, &c for the purpose of bring- 
ing his crop and stock on the ground to the 
best advantage. — To this the charger answered, 
that the diligence was regular, and according to 
law ; and he was still wuiing to allow the sus- 
pender to possess the farm, upon his obtemper- 
mg the interlocutor of 17th February, while 
his (the chargers) claims would more than com- 
pensate all the stock, seed, &c. on the farm. — 
The Lord Ordinary, on 8tli May 1829, re- 
fused the bill; ana a reclaiming note being 
presented, 

Lord GtUiei thought the suspender had, in 
the circumstances, received due indulgence, and 
had sufficient time to prepare for removing. As 
to the crop on the ground, the charger would be 
obliged to account for it. * 

The Court refused the note, and adhered to 
the Lord Ordinary's interlocutor ; but, of consent 
of the charger, aUowed the suspender to retaio 
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Lord Oidioary. Newton.— ilrt. J«H^ •^, ^^ 
— ^tt. Skene and Buchanwi. Jwnei MbcdoneU, W.S^ 
Sispendcrt Agent Jwnee Pedie, W.8., Respondent i 
AKoiit— f Cacrk.. 



JMbySl, 1829L 

No. 87dL— &BOWM V. WsMyw 8b WALoa 
CaatUmer in a Sw/wniioii— ZrfflWKy ofAgtft^fi^ 
,Oa 2d Joly 1813, a Bospennon ira» preMiiMi 
for Paterson and Fergns, of a dMwge giYon W 
them by the pursuer, Brown, for payment of 
L40 ana mterest, contained in a hflf accepted hj 
diem. The Wn wag ««ted by Lord Alloway, 
Ordinary, on same day, and was i^pointed to 
be answered in 14 days. Wemyw and Walker, 
W. S. were then employed by Brown to con- 
duct the process for nim, which they did until 
1817, when they resigned it, with the rest of 
their business, to Waller, Richardson and Mel- 
ville, W. S. On 3d July iai3, the bill of sus- 
pen;»ion was held duly intimated by the defender, 
Wemyss, as.a^entfor the pursuer, conform to 
a me m orandum written and subscribed by hiim 
On Mth July 181^, a bond of caution was taken 
oar by the suspender ; which circumstance was 
m^ked upon the b91 by She jottmg^ ^/B. 
14.'' Ob fdth August,' Ike defenasrs, as agento 
for the pursuer, applied for a copy of the bill, 
which fiict was abo marked on the bill by the 
jotting, •* D. Wemyss, & copy, 18th Aupst." 
Th^ bffl then lay over unanswered until De- 
cember 1813, when it was passed by Lord Res- 
ton, ** in respect it has been intimated and not 
answered." The bond of caution which had 
been doly lodged for the snspenden^ bore to be 
M^scribed by Robert M'Alpin, mfrcfaaiH in 
' iieiith, as sole cautioner, and on th» back of 
the bond there appeared the foUowing mark- 
iniFS, " 1818^ 5s. paid 14th July.-4to. 6d. paid 
iid July*— D. Wemyss, 18th - Tho^ first me- 
morandum denoted the date when the bond was 
taken out for the suspenders ; the second, the 
time when the bond was returned subscribed by 
the cautioner; and the third, a^scording to the 
pnrsaer's averment, denoted the time when Mv 
Wemyss, as agent for the pursuer, appiiare^ 
and war infofmed of di9iiame of the cautioner. 
The defenders, however, denied tho accuracy of 
the h«t memorandnoB, in s» far a» they had 
never in<{aired after nor been infomied of the> 
name or circnmstances of the cautioner. After 
the bin was passed^ the process of soapennon 
went on untU Mardk 18^18, wh^n decree^ndjng 
tfa^ lettoea orderly proeeeded, was iinaffv pro- 
:noiiocsd^ itsd the iospendnrs fibund liable m ex- 
JMuti in conaeqiience of the bankniptcT 



of the , 

sner derived no 




^__ _i5r,ci 

oTW other hand, he had to pay lus ag«aM^ 
Wemyss and Walkor, W-S^ and their sncoes- 



sors in business, Waller, Kchardiion and Met- 
vifle, W.8. L88, 14. 6. as hia shiffe of the ez- 
pensea incurred in the acdon. The pnrsnar Asn 
hrongkt an action against Wemyas and Wsiki^ 
for imyment of the L40 contained m Paftersotf 
and J^ergns's biU,. and of the L38, 14. 6. as dis- 
bursed by him in the foresaid suspensh>n. The 
grounds of action voro— I. That the defenden 
(Wemyss and Walker) hanng nnde rtakeii to* 
condnet the said suspension as the pursuer's 
agents, and having entered appearance in the 
m&>Gkand»er in tttt* diaracter, were in duty 
bonnd to attend to Ae snAciency of the' 
cautioner ofiftred by the sn^p0idh«--tohave 
inquired into his CTfcunwtances, or to teve in- 
timated his name and designation to thennrsuCT; 
that he might inqmre for himself ; idlwhidiAe 
defondbrs had n^lected to do. II. 'Rat tfifr 
defenders havHigflius totaUy foiled ij^ie dis- 
charge of their profossioinal duty, atndtfae debt 
having been lost through 1^ acceptance of a 
bankrupt cautioner, owing to tiieir gross w^iect, 
it followed that they had made themselves re- 
sponstbTe for the debt antf conseonences. IlU 
That the defenders, by not objecting or mqmr- 
ing into the snftmency of liie cautioner, nor giv- 
ing the pursuer intimation on the subject, vir- 
tually accepted of the cautioner as sufficient, 
and justified the Cleffcsitt the JKH-Chamber m 
accepting the bond signed by Mm,— the latter 
not being required to investigate the sufficiency 
of tin^caiit&on effared, when tiifj diaiger's went 
doesnotelnecW IV. That the cantionwr^ Mk> 
Alpin, wa»msolv«it wh«i»he signed tjie bwid 
of caution, anfwae^ not » merchant kntonlya 
clerk in a mercantihr louse in Leith. ^«J»- 
foodtors, on the other ban* maintainadr— L Tm 
the pursuer was barrodpcwonatf es^ume firom 
insisting, in respeet of his havuig raid a partof 
flieL»,14.6. of expenses after he ^,«^ 
ef the^ obevmstanees of the cautioner; 11. That 
the pursner, ad all eyents, was boand^ to haje 
ptoeseded first against tiieCaerks of tiie ^ 
who^ wer^kiHiw&itely and officially resnonsrido 
for Ifio sufficiency of the^cautiont^ and wlom tto 
dbfenders had not, by any acts or ominions, w- 
Beved of responsib»ty— The Lord Ordinsry, 
on aorih December 18M, pronounced this mter- 

kKnitor>— > . ^^ • . . 11^ 

" In rcepcct the Bffl-Cbamber Oeik is notcslW 
ssa party, dismisses tbe sctioo and decerns; reserwn 
to tbe pursuer, if be shall be so advise^ to rswe a 
new action against the present parties, and anvoUisr 
■xaxtf be may think proper, and-to thcte fheir deTenctf 
as adcordd : Find the defenders entitle^ to cKpenatft 

The pursuer baying presented a rectounuig 
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ftote, tlie Imi«r-Hoii8e pronouiMed, 25th May 
1827, the foUdwuig interlocutor :— < 

" The Lords henog considered this note, and heard 
parties' procuratora thereon, upon pavment of the 
prerioutf expens^ they allov the Clerk of the Bills 
to be called as a party, and for that purpose sisi pro- 
cess lot 10 days,** See. 

, Upon whidi, th^ pursuer paid the defenders 
die previous expenses, amountbg to £71, 11. 6^ 
and then raised a snpplementarv action with tlie 
same eonchisions against Sir K. Dondas, Bart^ 
Messrs Hope and Miller, W.S., the then Prin« 
dpaland Depnte Clerks to thef dills, in vhiehhe 
maintained-^I. That the Clerks to the BiU- 
Chamher are resjponsiUe for llie snfflideney of 
those oantioners in suspABtisfans, whom they re« 
eeire as sufficient. 11. That they are hound to 
nuke inqmry into the circumstances of the said 
cautioners wiierithey are named ; and. III. When 
they fail to make such inquiry reflpecting the 
cautioner, and to intimate his name, &c to 
the chargier, thev are responsible for the debt^-^ 
The Clerks to the BiUs aenied these three pro- 
positions, and maintained — I. That they were 
only liable for malversation in office ; and, 11. 
That the pursuer, by taking out a copy of the 
billy and entering no caveat against tne recep- 
tion of the cautioner, must be held to have ta- 
citly iqiproved of him, or to have believed that 
the suspenders thefhselves were able to pav the 
money. Upon 20th December 1828, botn ac- 
tions came oefore the Inner-House^ when their 
liordships pronounced an interlocutor, 

** Supemeding consideration of the action against 
the Clerks to the Bills, and in the action against 
Wemyss, remitting the same to the Jury-Court.** 

The case was accordingly remitted, and an issue 
prepared, in which the pursuer (Brown) claim- 
ed (as he had done in the ordinary action) £40, 
and £38, 14. 10. of expenses. The issue was to 
this effect :«- 

^ ** It being admitted, that the defenders (WenriyM 
and Walker) were eihployed by the pursuer to con» 
duct the foresaid process of suspension, and that 
If Alptn was received aS a cautioner, and that when 
decree was pronounced (March 1818) against the 
sttspeodars (Pei^gus and Paterson), they were in« 
solvent: Whether the loss of the said sums (L40 
and LS8, 14. 6.) were caused by the fault or ne» 
||igence of the defenders or any of them 7" 

After the notice of trial was given, the ori« 
ginal defenders (Wemyss and Walker) put into 
process a minute, consenting to Uie pursuer ask- 
ing and obtaining judgment for tne principal 
inxhA concluded for, wUib interest, without ^oing 
fo atrial, exactly as he'mwht hx^ve done if he 
had obtained a ver^ot. Upon this, the cause 
was remitted back to the Court of ^Session, and 
their Lordships having resumed consideratioa 
of both procMses^ jsoiyoined die same, and pro* 
nounoed* the roOowing inteslbcutdr : — 

. " lo the aodon aMinst Messrs Wenyas and Wak 
i^^'r, deccra agsinst nie defeoders fbi' psjrment tathe 



pursuer of the principal sum of L40, anJL^. 14. P« 
with interest of the sad sum as libelled : FHrtluP 
ordain thesaid defenders to repeat to the pnn^arHr tlie 
sum of L71, II. 6. of expenses, found due to thcni 
on the 85th of June 1827 years^ with interest from 
the date till payment : Find them liable to the pur- 
suer in expense of this process, including therein, of 
consent ot the said defenders, the expenses incurred 
in the Jury Court} and in the action, at the pursuer's 
instance^ against the Clerks of the Bills, assoilzie 
them from the conclujiions of the libel, and decern i 
Find the pursuer liable in expenses to the said Clerks 
of the Bills, defenders ; but find, that Messrs Wemyss 
and Walker are bound to reliere the pnrsuer of the 
expenses hereby found due to the said Clerks ; and 
fiirther» find the said Measrs Wemyss and Walker 
liable to the pursuer in the expenses incurred by him 
in the action at his instance^ against the sard Clerks 
to the Bills," Ac. 

Clerks to the Bills* Authoritiesw-^Stair, B, iv. tit. 52, 
sect. 10; Act of Sederunt, Uth June lYMf Sian« 
aers e. Inglis, 1st Manch 1769, Mor. 13131; Sibbald 
e. Inglis, $3d February 1785, Mor. 13)39. 

Lord Ordinary, Meadowbsnk.— ^c«. Buchansn, «r a/i'i, 
^^JU. Fonyth, Cockbuni and RutherfunL — Pursuer's 
Agents, Greig h Morton, W.S.-^Defsndert' Affents. 
Daniel Fisher, snd Reaton & Grant, W.S.-«Sir Mf slt^r 
SootI, Clerk. 



May 22, 1829, 

Na 2t4w^FAiaLCY v. Sia A« C M< Gisiov. 
Road Truiteei — General and Dittrict — Rc^poHMlH'Uff 
of-^lAi Alibi Pendens. 
On 27th March 1826, inconsequence of an ad- 
vertisement in the Eklinbui^h newspapers, — inw 
timatiuK that a ffeneral meeting of the trustees 
of the hig;fa roads in the county of Edinburgh' 
were, on that day, to expose to roup the toAoAf 
toU-bars within the county, and that the articles 
of the said roup were to be seen at the cham« 
bers of Cranstoun and Anderson, W.8. Edwm 
burgli,<-*the pursuer, Fairley, attended the said 
general meeting, snd took, for £2340, from Sii* 
A. Maitland Gibson of Cliftonhall, as convener 
of the trustees of the Corstorphine district of 
roads in the said county, a year's lease of the 
toll-bar of Whitehouse, situate in that dbtrict. 
The pursuer had, previously ascertained, from 
die articles of roup, that two check-bars, sitiiated 
in the Calder district of roads, and also In tho 
county of Edinburgh, and which, if continued 
in use as toll-bars, from their proximity to the 
Whitehouse toll-bar, must have been very in- 
jurious to his interests, were neither recognis- 
ed nor idlnded to in the articles of roup ; from 
which, coupled with the foresaid advertisements 
he concluded and trusted that they were suppress 
sed. The pursuer entered iilto posaassioo of 
his tmik upon 25th May 1827 ; and, at the samo 
Ume* the two said cheek-lnars in the Calder dl • 
tiriot were Idkeii possession of and put in opera* 
amk by R^ert batta and Company. The pwr^ 
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suer, in consequence, presented, on 31st Au- 
gust 1827, a summary application to the She- 
riff-deputes of the county of Edinburgh again.^t 
Robei-t LatCa and Co., and the trustees of the Cal- 
der district of roadis, praying for the removal of 
cmB of the said check-bars, and for an inter- 
Act againsf the other, and for £200^ as damages. 
The Sheriff, on IGth November 1827, decerned 
in terms of the prayer of the petition, with £20 
damaged. The pursuer's lease expired on 25th 
May 1828; and, in November, he raised the 
present action of damages against Sir A. Mait- 
fand Gibson> as convener aforesaid, A. Maitland, 
W.S. as clerk to the trustees of the Corstorpliin 
district of roads, and Thomas d'anstoun, W.S. 
as clerk to and representing the* trustees of the 
turnpike roads of the county of Edinburgh, 
narrating, tlmt xn consequence of the said ille- 
gal exactions of Robert Latta and Company^ at 
the said check-bars, he had suffered loss to the 
extent of more than one-half of the said rent of 
£2340, and that the defenders were bound, both 
l>y the general clause of warrandice in his tack, 
and by the terms of the said articles of roup, to 
have protected him against such loss* and co/i- 
dudinfr for £1200 damages. Separate d^^fences 
were put in for Mr Cranstoun, W.S. and Sir A. 
M. Gibson. The former pleaded in limine — 
J. That the general body of the road trustees 
for the county of Edinburgh were confessedly 
no parties to the pursuer s contract of lease— 
that the district trustees are solely responsible 
in all questions with individuals or the public, as 
appears from 43. Geo. III. chap. 34. § 46. II. 
Lis alibi pendens^ in respect of the action 
brought by the pursuer in the Sheriff-court, 
dlst August 1H27, against Latta and Com- 
pany and the Calder district trustees. — Sir 
A. M.- Gibsois as roprcsenting the Corstor- 
phine district, pleaded — T. That the two 
dieck-bars (alle:i:ed to have been injurious) were 
situated in the Calder district, and were in ope- 
ration before, and im to- the date of the pur- 
tBuer*s lease — ^that ttic pursuer was bound to 
have inquired of the Calder district, who 
alone were re^^ponsible, whether it was intend- 
ed to remove them. ITi Lis aVihi pendens in 
respect of the said Sheriff-Court action. 

The Lord Ordinary on 26th FebruM-y 1829, 
pronounced the following interlocutor :— - 

** Haviin; heard parties uj)on the dilatory de- 
fences, dismisses ciie nctibn, and decerns : rescrv- 
ing to \\\'C pursuer to brin^ a new notion agtiiost th^ 
proper parties, for the damage said* to ha?e been 
sustained by him subsequent to the 3l8t day of Ae* 
gust Id'^^.ir so advised; iinds the pursuer liable in 
expenses.*' 

The pursuer then^ presented a reclaindng note 
against this interlocutor ; and^ at the same time, 
lodged a minute in process, restricting his claim 
of damages to the loss sustained by him subse- 
yiept \i> \\m 31st August 1827. 



Lord Balgray considered the action relevant- 
Iv laid, and jfche objection of alVoi pendens ob- 
viated by the pursuers restricfioh of his libel. 

The other Judges concurred ; and the Court, 
accordingly altered the interlocutor complained 
of, sustaining the dilatory defences, and found 
the respondents liable in expenses. 

Lord Ordinary, Newton. — Act, Splicitor-General, «* 
oliU — ^/. C«)ckburn,tf/ aVii: F. M. M*N«h. Agent for' 
Pur«iiera, Augnattis Maithnd, W.S., iind Mdwbray and ' 
Hmvden, W. S. Agents for DdfeDders. — Mr Hamilton, 

Clerk. 

No. 275. — Hon* VV. Mauie, Complainer, v, W. Maulc, 
Esq.- Betpondent, 

Arrestrnffit, — A party who had imd arrestments on a' 
depending action; htivinfr parti tf tutceeded in taid ae^* 
tion, found entitled to lity on addihokai arrestments 
pending an Appeal, 

This ^vas a bill presented by the Honourable' 
WilUam Maule of Panmure, and Ifis trustees, 
for letters of loosing arrestment against Wil- 
liam MUule; Esq. who, upon the dependence of' 
an appeal from the decision of the Court oC 
Session (March 1829,) in regard to the Pan- 
mure and Brechin leases, (Vide Ante^ No 184, 
p. 121,) had an-ested all .the complainer'g rente" 
m the hands of his tenants and trustees. At a* 
former stage of the case (May 1828,) when it 
was still undecided whether tii<r present respon-' 
dent would succeed in- his claims to either of 
tfie leases, the Court had granted letters of 
loosing Jin-estrntrnt upon caution for £5000 ; an<h 
the respondent maintained, that having now 
obtsuned a decision of the Court in his favour' 
ai to the lease of P^anniure, he \yh& entitled to 
aclditional security for the sum which the coin- 
plainer may be ordained 1^ repeat in the event^ 
of the' decision of the Court of Session being af- 
firmed. On the otiier hand, the complainer' 
contended, that in consequence of the (decision 
of the Court (March 1829,) repelling the re- 
spondent's claim to the Brechin lease, he (the' 
respondent) was now in a worse situation tnaiv 
at the period (May 1828) when the Courts . as- 
suming that he might succeed in both his claimsy 
had restricted his caution to £5000. 

The Lord Ordinary (19th May 1829,) re- 
ported. the cause to the Inner-House; when^^ 
upon adHsing, 

Lord Balgray tho%ht there was a change of 
circiunstances Jiere in the respondent's favour. 
Although the Court had a discretionary power 
thus to interfere with the ^gular diligence of 
law, it was one to he ttsei^.cautiouBly. The se* 
curity ought to be increased. 

Lord Craigie did not see that the Court hadf 
this right in any case — and certainly not here^ 
where the respondent had a decision ia his fa*^- 
vour. 

Lord Gillies agreed witt Lord Balgray. Th^ 
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question of bona Jiile consumption a3 to the by- 
ffone rents upon tbe Panmure lease, could not 
DC assumed as decided in the complainer^ fa- 
vour. 

The Court accordingly passed tbo'biil, to 
the efiect of- loosing au arrestments presently 
laid on, upon caution being found to make the 
sums sa arrested forthcoming, to the extent of 
£5000. 

Respondent's Authorities.— Agaew o. Earl ofStair, 
"May 19, 182G. 

Lord Ordinary, FulWton.— ^cf. Keay, et alii, — Jit. 
SoUcitor-General.— Fotherinf^hiini and Lindsay, W.S. 
CofDplainer'd Agents; D. Fisher, S.S.C. Re8pond«nt*4 
Agent.— Clerk. 

Mai/ 26; 18^9: 

No. 276.«-<?AMPBEu.*s TausTEEs 0. Thomson. 

Copartnery^-Where proportional inter^Mti are notjijeed, 
legal presumption of EqitaUty. 
In 179B> the late Archibald Campbell, W.Sv, 
entered the office of the defender as a clerk. 
There was no specific agreement as to salary ; 
hut he receivea payment of his wrltingB from 
time to time. About the year 1805, awl from 
that period to 1813, Mr iampbell's attention 
fW9A directed to calls and correspondence with 
Mr Thomson's clients, which diminished the 
amount of earnings from his writings to less 
than L50 per annum. In 1811, Mr Campbell 
was appointed factor for Mrs Skene of Hall- 
yards, one of the defenders clicsnts, for the 4lt- 
ties of which office he received 50 guineas per 
annum. In 1&13, he became a partner of the 
defender, and as such, conducted the whole bu- 
siness when the defender was absent. In parti- 
cular, the existence of the partnership was re- 
cognised in the following letter, addressed 

** To the numerous and respectable teNuatry of 
Auchterarder. — February 13, 1823. — GsNTLkMfN, It 
being incoiiYenieiit for me at present to leave Kdin- 
burgh, I have senx my assistant and partner, Mr Ar* 
.chibuld^Campbell, W^S., to collect the rents of the 
estate of Auchterarder for crop 1^]2, and preredings. 
He will shew my commission from the' ijonourable 
Basil Cochrane, and he vi\\\ deliver to you my re- 
ceipts and diitcbarges for your rents, on payment 
being made to him. Whatever tran.sactbn^ you have 
with him in relation to the estate of Auchterarder, I 
shall ratify and confirm ; and his receipt for any part 
of your rent, shall be equ^l to mine. 1 am, Gcntle- 
men, your obed. servant 

(Signt d) « Jamfs Thomsoi*, W.S." 
There was no writteji cpntr^ct of copartnery, 
but the business was mansgcd by the kte mv 
Campbell, and the defender, a;s having equal 
powers ; and the deeds written by the clerks 
bore, that they were the clerks of James Thom- 
son and Archibald Campbell, W.S. Mr Camp- 
. bell died in January 1823 ; and his trustees 
plied the present action, to have it found and 



declared, that Mr Campbell was a partner of the 
defender from the 1st of January 1813 till his 
death, and that as such, he was entitled to one- 
half of the profits and emoluments realised by 
the concern during that period: And moreover, 
tliat Mr Campbell was entitled to a fair and 
adequate remuneration from the defender for 
the chairge and superintendence taken by him 
qf the defendei-'s extensive business as clerk, 
priar to the said partnership, according to the 
rate of payment which should be declared just 
and reasonable by persons of experience and in- 
tegrity in the same profession. The defender 
contended, that Mr Campbell's interest in the 
copartnery was one'third only, instead of one^ 
haJfs and that it only commenced on 1st April 
1813. The defender also resisted the claim for 
a quantum meruit to Mr Campbell as clerk. The 
Lord Ordinary, June 25, IdJ^B, pronounced th^p 
following interlocutor : — 

'' In respect of 4ts being admitted, not generally;, 
bpt under difoent qualifications, which are denie(|« 
that Mr Campbell was assumed as a partner by Mr 
Thomsoo, and the evidence to .establish a copartnery 
being otherwise incomplete and defective, while (as- 
suming ths^t there was a partnership betwbct the parties^) 
there is no evidence whatsoever of any agreement aa 
to the extent of the interest of tbe parties respective- 
ly in the profit and loss of the alleged concern; and 
it being necessary that all these different pointb should, 
before further procedure, be fixed and determined 2 
Finds, that this Case must be remitted to tbe Jury 
Court, in order that issues, exhausting the said mat* 
ters, may be prepared and sent for tbe determination 
of a Jury^ and, with this view, appoints the case to 
be put to the roll of motions in the i>ord Ordinary's 
hand-roil of Tuesday next/' 

The pursuers reclaimed to the Court against 
this interlocutor ; whereupon the case was rei- 
mitted to the Lord Ordinary, with power ta 
his Lordship either to send the cause to the 
Jury Court, ox to order cases to be reported 
to the Court. The latter course was adopted ; 
and cases having been prejpared, the Lord Ordi- 
nary, 17th February 1829, made gireat avizan- 
dum therewith to jthe Court, on advising which. 

Lord Balgray observed, that this was a ca^o 
vi'here both the partnership a^d amount of sharo 
must be determined rebus et factis. His Lord- 
ship thought it clear there was a partnership ; 
and that, upon the principles oi the civil law, 
Scots law, and common sense, that share must 
be held to have been cme-half. Tllere was no 
advance of cash by Mr Campbe^, but he contri- 
buted what was of equal importance, intelli- 
gence, knowledge and activity. Mr Campbells 
exertioiis as an agent were well known ; and it 
is doubtful, from the nature of Mr Thomson a 
business, and the extent of his advances in 
other Quarters at the time the partnersthip com- 
menc-ed, whether he (Mr T.) could have ad-» 
vanccd a great deal of capital. It ma^ bo difet* 
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Vent in a niercantile partaerahip, where ndvanoe 
•)f money may be, aa it often is, die condition 
of admi^on, ^s to the piargiier'a d^via prior 
19^ the partnership, W thought It a &ir premmp* 
f ion tfaatJJiisy were considered by the parties as 
discharged ar the time the partnership was en- 
tered into. Bnt irh»K]iad raised an action at 
that time for a quantuM mnuit sum lie auut 
have succeeded. 

Lord President concurred with Lord Balgray 
OJ1 the principle of decision. But he was afraidf, 
if the case went to appeal, the case of Peacock 
xrould be used as a precedent for sending it 
back lo the Jury Court. 

Lord Craigie took a different iriew, and did 
kipt think, if Mr Cajttpbell had raised an action 
ngainst the defender in 1813 for a quantum 
vieruit sum, in payment of his former ser- 
vices, thi|t he could nave succeeded-^^om 1805 
to 1813 he must have been drawing perquisites 
and accommodations, besides the vdoe of his 
writings. The liquidation of previous claims 
could not have been an element of die partner- 
iBliip agreement in 1813. It was not consistent 
with an .ordinary view of these transactions to 
/aMppo^ that Mr Campbeirs share was to be 
.one-half. His Lordship approved of sending 
. the case to the Jury Court. 

LardGiHtM said, there were two questions 
here — I. What was Mr Campbell entiUed to in 
1813 ? If he had brought an action against the 
defender then, he would have been entitled to a 

' great deal. It is impossible to maintain the pro- 
position, that when he was principal clerk and 
manager of the bnsinessi he was to get nothing 
except for his writings. II. IVhenlie wins as- 
sumed as a partner (of which there is clear evi- 
^dence^) were his former claims discharged by 
that ? The &ir presumption is, that they were, 
liis Lordship agreed with Lord HSdon's opi- 
nion on the case of Peacock, that the share not 
being |xed, the party must be entitled to a 
moiety or nothing. 

The Court accordinsplv found 

" That it it ettablishe? by written evidenee, that a 

, copartnery was entered ibto in January 1B1% and 
that, in respect of that copartnery, all previous 
claims on the part of the late Mr Campbell, must be 
prefljined to have been passed from and discharged. 
Furthvr, find chat the presumption of law is. that 
tKere was to be an equal participation in the profits 
tfi the business between the two pactners, and de- 

. cem ; and, quofid %4tra, remit to the liord Ordinary 

. to hear parties 4ur|i)er iif (he caiise, as to him shall 

. sesmjust%'* 

Defender's Aochorities.<f^Blair v* Russfl, May 82, 
1S«<|, Shaw. M^Whifter «. Guthrie, J4th February 
I8a(?. Peacock, 8 Cmpbell, 45, 

Pursuers' Authorities^Suir, B. I, tit.. 1«, sect. 3 ; 
Brskine, B. iii, tit. 3, sect. 19 ; Brook v. Brown, Morr. 
n. i4A08; M'Whirter v. Outhrie,Bhaw, voLf. p.319j 
Plufisel f. Blair, fui ante J,- PeasQck, fut $nte^. 



Lotd Ordinaiy Mcadowbank.— ^4pf. CaniMhaasey^ilik 
Kcay.— W. U. fiendi, W.&, aad Thomm Paa^ W.S^« 
Agcnts..^.Sir Bobert Duodaa, Clerk. 

No. 877.— NnrsN«. B^xuaxsoN. 
dCnor^^MtdHpUpoimdMg ot the vnimee (f IfiiMr, having 
Curaion, nuiained, aUko^gk Curators not dtid* 

Tim was a multiplepoinding, raised by Mra 
Niven and ethers, as heirs and executors of dia 
late Mr Niven, in name ef Miss Robertson, heir 
and legal representative of the late Mr A. D r use, 
for the purpose of determining ifi4iether Bfiaa 
Robertson, now debtor in a bond maCed by 
the said Mr Bruce in &vour of the said Bu* 
Niven, is bound to pay the contents of the said 
bond, according as it should be found to be 
heritable or moveable, to the Aetrs, or to the 
executors of Mr Niven foresaid. Miss Robert- 
son being a minor at the time tha actioi\ was 
brought, it bore to have proceeded in her name, 
^ with advioe and eonaeot of J/ohn Rosa of 
Westsandwick, eurator of the said jBarbara ]Ro- 
bertsoa." In defenoe agidnat the action, it i 



pleaded, ta limine^ on the part of Miss RoberCv 
son— ^I- That, bv her fiuher sdeed of nomination^ 
her mother, ana eight others, had been uBpoint^ 
ed her curators ; and that she, beia^ still a nA* 
nor, had been incompetently called mto Court ; 
the real raisers of the action not having cited 
tiiiBse cnraton, but only intimated the action tQ 
one of them (Mr Ross). II. That, by tbs 234 
section of the act of sedenmt, llth July 1B2S, 
the real raiser of a multiplepoinding must intk. 
mate the action to the nominal pursuer, in mf 
same manner, and on the same inducue, as if he 
were one of tha defenders. The real raisers, on 
the other hand, maintained that, by the act of 
sederunt, I2th November 1825, it was only ne- 
cessary to iiahnate the action to the nominal 
pursuer, and that it<^H^as impossible for them to 
know, and, in consequence, to cite all her guar- 
dians, if such a step had been neeessary, whidi 
thev denied. II. Tliat the act of sederunt, 
llta Jnly 1828^ could not apply to the present 
action, which was raised before sud set waa 
passed. 

The Lord Ordbary, on 27th November 1828, 
pronounced an interlocutor, ordering cases to 
ae lodged, upon the foresud objections to the 
competency of the action, with the view of re- 
porting the case to the Inner-House; and, in 
the meantime. Miss Robertson having nuuried, 
her husband was also sisted for his interest. On 
advising the case this day, the Court unani- 
mously concurred in the foltowing interlocu- 
tor:— 

** Repel the objeetions sUted by the nominal pur-^ 
suers to the competency of the multiplepoinding: 
Jind, that the same was resularly and properly 
broagfat : Find Mrs Nir^n and others entitled to the 
expeases hitherto incurred by them,, and rsmit the 
amount thereof t^ tb^ Auditor to taa and to report/* 
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Mn Niveii^i Aiithorrtie«<— Act of Sed. 12th Nov. 
96B5U RobertwQ, Nvv. 1687, Mor. p. 19191. Bnnmiff 
^. M'0owftil, 8ht Feb. I73& .Urquhatt v. Bwelny, 6th 
Mtfeb 1639, Mo» p. 840. fiuigotses of Qlasgow v. 
Lord Lorn, 1st Murch 1627, Mor. p. 2I8a Bennef, 
July 1628, Mor. p. 2181. Femie, 20th Feb. 162%. 
Lockbtrt^ 26th Nor. 1680, Mor. p. 2I8U and 2183. 

Miss Robertson'^ Aiithoritiei.->*Biuii«tyiie, l4Ch Oae. 
ISUw M'Turii V. Manhall, 7tb Bob, 18IA. llalKkMh 
m. Hamilum, KUkemn. Act of 8ed. 11th July 182^ 




Lord Oidinary^ MaidMrbaiik.-i^ct. Solicitor-Oene- 
tal, Marthallr-^^. Jardine.-i-ThoiDaA Rankine, S.S C. 
Agent for Mr Ni?0n ; Dickson and Stewart; W.S. Agents 
for Miss Robertson Sir W. Scott, CleilL 

M«ye7, ISM. 

17a 878.— Pier. Mm Cbaio or TnbMMHitJbr Ssqitss- 

TRATION AND iMVBEDXCr. 

Sffitcitraiion ^ Children^ and removal fiam FMer* 
custody, 

Tlu8 was a petition at Uie instance of Mm 
Sliomson, spouse of Andrew Thomison, meiv 
43liaat in 6ias(^w, in which the comnliuner 
arerred, that, m consequence of the^aaukery 
and grossly immoral' conduct t>f the said An* 
drew Thomson, she had been obliged to re- 
Ihiquish his society, and im take a separate 
Astinblishment for herself and her children, 
(four of whom wei^ under fourteen years 
.of age,) and to institute an action of divorce 
against him, the summons in which was pro- 
•duoed; that the said Andrew Thomson had 
latdy expressed his determinalion to r^aove 
the said diildren from 1^ custody of their mo- 
■jier, and to carry away the fumitore from Ihe 
Touse occupied by her. The eomplaiaer, there- 
fore, praved the Court Co sequestrate the chil- 
dren, ana to interdict the said Andrew Thom- 
son from removing eitiier them or the furni- 
ture from the custody of the complainer. 

The Court granted warrant lor serving the 
petition upon the said Andrew Thomson, and 
allowed hmi to give in answers thereto, within 
ten days after service ; and, in the meantime, 
granted the interdict prayed for, to tiie extent 
of prohibiting the said Andrew Thoittson ^em 
remonng the children and tiie fumitmre from 
Mrs Thomson's custody. 

Complainer*s Authorities.— -Erskine, 1 .7.7« Baxter, 
Sth July 1825, Fac. Coll.; Hunter's Trustees. 28th 
May 1825, ib.f Fisher. 2l8t December 1827, Shaw; 
Baillle v. Agnew, 4th July 1775. 

Thomsoo & *Elder, W. 8. Agents.— Mr Hamilton, 
Clerk* 

No. 279.— Mackbnzib v. Mackenzu. 

Co^rutteei'^LuUHlUy of 

The late Geoi^ Mackensie, Esq. of Dnn- 

donndll, executed a trust-disposition and settie- 

menty on the 23d December 1809, in ^vour of 

tlio pnrsuer) Alejumder Mackensie of Woothidci 



writer in Inverness, Mrs Abigul Mackenzie, 
his wile, Alexandw Mackensie of Ord, John 
CKllanders of Highfield, and Kenneth Madcen- 
aie, W.8., as trustees, princqially for hehoof of 
his family. By the terms of the deed, these 
trustees were authorised to i^peiot fttctors, aad 
each was to be liable for his own intronnssions 
«nlf . The »m»uer brought ithe present action, 
naxratinfl:, tnat he had intromttted with the 
osteite of the truster on his death, as factor ap- 
pointed by his oo^trostees ; and that his aCcouifts 
had been from time to time rendered to his oD- 
Imstees, and docqueted by them as corned; ; in 
jMUtiei^, that ati the tmstiees (exo^ one) had 
nmt on tbe^lsr July 1818, and ap^ved of a . 
state of aocounts previoudv rendered, diewiiig 
a bidance against him ef d&59, 12. 8. He pto- 
•eeeded to complain, however, that tn 1819, ^ike 
heir of the truster had cailled him and his co- 
trustees hi a mnltiplepoindifig, for the puijpose 
of having his accounts opened up; and that, in 
eonsaquenoe of remits to the Aiulttor of Court, 
and to a supawte ^aeeonnVant, th^y had hoen ite- 
exandned, wmt »- balance Mated agaiiast him of 
£394, 10. 6.t in place df the above sam of 
dC59, 12. S., whidi former sum he had also been 
•rdamed to ^x>nsign. Of this final decree bf 
consignation, he called upon the deAsndei^s, as 
his co-trustees, or representing his co-tnlsteitet 
to free and relieve him,— ^he s^Mumptive daaie 
of his summons being as follows :— 

''And although the pursuer has o(!L^Bnd divers 
times desired and required the said Mrs Abig^ii 
Mackensie and John Gillanders, the only surviving 
and accepting trustees besides the pursuer, Thomns 
Mackenzie; Bsq. of Ord, the heir and representative 
of the said Alexander Mackensie of Ord, and Tbo- 
mas Mackensie* Esq., now of Inverinate and AApfe- 
cross, the heir and representative of the said Ken- 
neth Mackenzie, W.S , being, along with the pursuer, 
the whole of the said truiitees who survived the tes- 
tator, and accepted of the trust ; and James Scop, 
£ q. accountant in Edinburgh, the trustee, and Ro- 
bert Roy, £9q. W.S., the i cpresenratlve of the said 
Captain Kenneth Mackenzie, last of Dundonuell, the 
heir, and the said Thomas Mackenzie, the axecutor 
of the said George Mackenzie, for whom he is. ci(u- 
tioner in the confirmation of the executrji for 
L5770, 7. a. Sterling for their, several lights end 
intoreats, to free and relieve the pursuer, a^ fiuetor 
and agent fbcesaid, of the foresiud order of coosigqa- 
tion," &c« ' 

Defences were given in for each of 
parties ; in which they giencnrally 
that the action was incompetent^ in irnpoct the 
conclusions were against the defondem, sa co- 
trustees, which ;was an ixregalar atten^ to set 
aside the JSnal interlocutor^ ordering the nmisiff 
nation in the multipl^oinding raised by dietras- 
ter*s heir in 1819, aad in whudi mulripfopoindiuii 
it bad been found» that tbeaum ordained to be 
eoni^gned could not form a claim i^it ilie 
trust-estate, not^ in coaseqiie^ce, iigainst ilie 
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defenders, ^t/a co-lrustees, or as representing co- 
trustees ; — that a part of the sum thus consign- 
ed had been advanced to the heir and executor 
of the truster (defenders) for which they, oi 
those representing them, might have been found 
liable, if they personally had been called in an 
ordinary action. For Mr Roy, defender, it was 
denied that he represented the late Kenneth 
Mackenzie of Dundonnell) but admitted that he 
was first substitute of an entail executed by 
the said Kenneth Mackenzie. 

The Lord Ordinary, on 11th December 
1828, pronounced the following interlocutor : — 

** The Lord Ordinary having heard* the Counsel for 
the different parties in this cause, in respect, H ap- 
pears to the iiord Ordinary, that the sumroons, as 
against James Scott, Robert Roy and Thomas Mac- 
kenzie, executors under the will of the deceased George 
Mackenzie, Esq. his father, the defenders, isJrregular- 
ly and incorrectly laid, in so fsir as regards the con- 
clusions against them ; therefore, dismisses the action 
quoad the said defenders, and decerns ; iiodi them en- 
titled to their expenses, appoints an account thereof 
to be given in, and remits to the Auditor of Court to 
tax the same, when lodged, and to report, — reserving 
to the pursuer, such action as may be competent to 
him against the proper representatives of the deceased 
Captain Kenneth Mackenzie, the l?eir of the deceas- 
ed George Mackenzie of Dundonnell, and against the 
■aid James Scott and Thomas Macl^enzie, the exe- 
cutor, and to them, their defences throughput as no> 
cords. And uith regard to the whole other de- 
fenders concluded agamst,— in respect of the process 
pf multjptiepoinding, which was some years ago brought 
into this Court in the name of the trustees of the 
said George Mackenzie, against all parties having in» 
terest in the trust-funds conveyed to them, in the 
course of the proceedings, in which action the ac- 
counts of the pursuers, relative to the trust, were 
audited by an accountant, and also, so for as related 
to the law proceedings, by the Auditor of Court, and 
sundry final interlocutors, exhausting the cause, were 
pronounced therein : And in respect, that the pre- 
sent action against the defenders, which is an action 
brought against them, not personally, but in the cha- 
racter of trustees is thus barred by ret judicata : 
Assoilzies the said defenders, from the conclusions 
of the action against them, and decerns : Finds them 
also entitled to their expenses ; appoints an account 
thereof to be given in, and remits to the Auditor of 
Court to tax the same, when lodged, and to report ; 
but reserves to the pursuer, to msist in any compe- 
tent actioij, he may think (troper afterwards to bring 
against them personally, if so advised, and to them^ 
their defences as accords.** 

The pursuer having reclaimed against this 
^terlocntor, 

Lord Baikal/ considered the summons awk- 
wardly worded, but still relevant. The multi- 
plepoindingj at the ipstance of the truster's 
heir, was properly brought. There were a num- 
ber of interests to be ascertained under it. The 
accoiiiitant*s report, in that multiolepoindtng, 
|)a4 moit correctly disallowed efaims made 



against the trust-estate, by the present pursuer, 
on account of advances made to the truster a 
heir and executor, not immedifttely contemplat- 
' ed by the trusi ; but, at the same time, if the 
pursuer s co-trustees authorised these advances» 
could it be doubted that they were liable in re- 
lief, as also the heir and executor, or those re- 
presenting them? The summons should have 
Deep against these .pf^-tios personally, but the 
bisection was not sufficient to dismiss the pre- 
sent action. Mr Roy's interest, as a defender, is 
sufficiently libelled. 

The Lord PreMent and Lord Gillies concur- 
red. And the Court accordingly 

" Recal the interlocutor of the Lord Ordinary 
reclaimed against, and remit to the Lord Ordinary to 
inquire whether the trustees of George Mackenzie. 
Esq. of Pundonnell, or any of them, are liable ^o 
Alexander Mackenzie of Woodsidct in relief of- toe 
whole or any part of the sums pursued for, and also 
whether any of the defenders are personally liable jn 
any such claims of relief, and to proceed further m 
the case | apd further reserve the question of ex- 
penses." 

Lord Ordinary, Mesdowbank.— ^cf. Cuninghave, and 
M'Dougtti), — jIU. Rutherford, et o/tt. — John Andersoii, 
W. S. Pursuer's Agent; W. Mackensip, W. S. Aget>t 
for Trustees ; . Thomas Mackenzie, W. S. Agent for n 
Mackenzie; Robeit Roy, W. S. Agent for Mr Scott,* aid 
self— Sir W. Scott, Clerk. 

SECOND DIVI8ION-~3fay 22, 1829. 

No. 88(X — Eajll of Mansfield v, Gaxv & Otnsas. 
^ Superior and Vassal. — By feu-contract, dated 
8th Jannary, and 4th and 19th April 1701, 
the Commissioners of William Lord Cathcart 
sold, and in feu-farm disponed to James Henry 
Casamayor, Archibald Montgomery Campbell, 
Edward Addisouj^Charles Addison, and John 
Roebuck, , " . y ., 

" Partners under the firm, name, and description 
of the Devon Company, for the purpose of making 
and manufact ring of iron, their heirs and assigneesi, 
and the heirs or assignees of each of them, heiitablv 
and irredeemably, the farm of Kasi-side of Sauchi*?/' 

The contract declared, that the feuars and 
thei foresaids 

*' Shall not be entitled to use the lands hereby 
feued, for any other purpose than erecting an iron 
foundry, and other buildings thereon, necessary for 
carrying on the works/'-i-" Nor to sell the sarar, 
nor grant kub-feus thereof, without consent of the 
said WilliRm Lord'Cathcart, and hi^ heirs and sifc- 
ccssors.'* 

The reddendo of the contract provided, tluit 
the feuars, ahd their foresaids, should pay to 
Lord Cathcart, and his foresaids, ' 

" At the term of Martinmas IblSyears^and every 
tm en t} -fifth year thereafter, the double of the fore- 
said feu-duty, in lieu and place of the composition 
for entry of heirs, or the entry of singular succeaaom, 
in the share or fthares of any of the said parties in the 
ctiid feu, while it remains with the company as such.** 
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— -*' But in can^, Dotwithstanding the declaration 
above written, ^^inst selling, the said J. H. Casa- 
nifiyor, &c, or their heirs, shall, at any time hereaf* 
ter, sell or dispone the grounds hereby feued, then 
the singular successors, paving a composition of 
;€500 Sterling to the said William Lord Cathcart, and 
his foresaids, for their entry to the said subjects, in 
case of a total sale, and so proportionally, for any 
lesser part or parts.** 

The original feuars were inkft on this con- 
tract, in July 1794. In Angnst 1796, Mr 
Roebuck conveyed hig share of the company 
concern to Mr Casamayor, and the other ori- 
ginal feuars, according to their several shares 
and interests in the Devon Company. A mi- 
nnte of sale was executed on 12th March 1800, 
whereby Charles Addison, for himself, and as 
Commissioner for Mr Casamavor, for Mr 
Campbell's executors, and for Eklward Addi- 
son, sold the iron-works erected at Devon, and 
the whole property of the Devon Company, 
to Thomas IiOnp>idge> for himself, and such 
persons as he might assume into the benefit of 
the agreement. A regular disposition was af- 
terwards granted by Mr Casamayor, and the 
other members of the Devon Company, in fa- 
vour of Thomas Longridge and others, 

** Who are to csrrv on the business of an iron ma- 
nufactory, and also the business of raising and selling 
coals, &c. under the firm >oi' the ' Devon Iron Com- 
pony 

This disposition was dated 16th and 17th 
June, and 17th July 1800. The present de- 
fenders are now the partners of thifi Company. 
In ihe year 1802, Lord Cathcart conveyed his 
lands of Sauchie to the present pursuer. Lord 
Mansfield, who was infeft on 26th November 
1825. 

The present action of reduction-improbation, 
declarator of non-entry, &c« was brought by 
Lord Mansfield for reducing the minute of sale 
and disposition by the original feuars in favour 
of Thomas Longridge and others, as being in 
direct violation of the terms of the feu-contract, 
and for having it found and declared, that the 
pursuer has the onlv good and undoubted right 
and title to the lands ; or at least, that the lands 
have been in non-entry as to the respective 
shares belonging to J. Casamnyor, A. M. Camp- 
bell, E. and C. Addisons, and John RoebucK, 
since the death of each of these individuals, the 
vassals last infeft therein; ano^hat the retour 
duties and rents, after citation, bejtong to the pur- 
suer, as superior ; and therefor^ wat the de- 
fenders should be ordained to make payment of 
these duties : And further, that if the lands shall 
be declared to be in non-entry, and the defend- 
ers are desirous of being entered vassals, that 
they are only entitled to demand ah entry on 
paying £500 Sterling of composition, as pro- 
vided for by the original feu-contract, besides 
payment of double of the feu-duty stipulated by 



the said contracL In defence to this action, {t 
was maintained, that the lands in question were 
not in non-entry, as there had been a change of 
only one or two of the original partners of the 
company; and as it still existed, and was the 
proper vassal in the lands. The record being 
closed, the Lord Ordinary, 14th December 
1827, 

** Sustains the defences so far as they relate to the 
pursuer's demand for a present payment of L600, 
as concluded for in the libel ; assoilzies the defen* 
ders flPom that conclusion accordingly, and decerns : 
but finds no expenses due to either party." 

The pursuer presented a reclaiming note 
against this interlocutor; and, upon 17th May 
1828, 

** The Lords having considered the reclaiming 
note for the pursuer, the record in the cause, and 
whole proceedings, and heard counsel thereon, ap» 
point, before answer, the origiual feu-contract by 
Lord Cathcart to the Devon Company, and the sub- 
sequent conveyances by that company to the defend- 
era, to be printed, and cases on the whole cause to be 
given in by the parties ; to be interchanged for revis^ 
on the firs't boxrd^y in the ensuing vacation, and to be 
finally boxed on the second box-day thereafter, with 
certincaiion«** 

Cases were accordingly lodged, upon advisii^ 
whieh„ 

Lord Gleniee observed, that the dopumenta 
did not appear to have been under the considera- 
tion of tne Lord Ordinary. ^ His interlocutor 
bore a reference to a demand for payment. But 
this demand was made before it was ascertained 
whether the leases were in non-entry or not. 
The defenders maintained, that there was no 
non-entry, because there h|d been a diange of 
only one or two of the original partners. While 
the company existed, they were the proper vas- 
sal. Unless the right to demand an entry had 
been expressly given up in the contract, hit 
Lordship did not see how it could be taken 
away. The claim, therefore, of £500 was neces- 
sarily due. 

Ijard PiimiUy stated, that he had no donl)t 
that the lands were in non-entry. The -only 
question was. What should be the composition ? 
Whether it should be fixed by the clause appli- 
cable to one set of aingnlar successors, or to a 
diflPerent set of singiQar successors? The de- 
fenders could not claim an entry in any other 
character. The feu was granted to the compa- 
ny, and their assignees, and to the assignees of 
the partners separately, instead of allowing Uiis 
matter to be regulated by the common law* 
These heirs were oound to pay a double of the 
feu-duty, at the end of every 25 years. In this 
way, if each original partner had assigned hia 
share in turn, so that the whole Company were 
changed, they would have had to pay a douUe 
of the feu-duty.' But the singularity of the case 
was> that they all assigned at once> by one coni 
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moB assigiiation. Since it wbs admitted, that tka 
^naent of thevuperior Iradnot beca crbtaiiiedy 
di0 new Tasflals were bound to pay £500. 

The Lord Jtutke-Clerk obserred, that thili 
contract was not framed in the nsnid style^-^ 
This was a question purely of constmctieii. 

afl stiimlation in die contract was stricdy 1»- 
, and the Court were bound to ^ve efFe^ 
to It. When any one partner assigned his 
right, provided the feu continued with the com- 
pany as such, the superior could only didm a 
double of the feu^duty. But it was plain from 
the contract, that the supenor had an aversion 
to any sale, or that the iem shouM be diverted 
to any other purpose than an iron-work* The 
feu was adjoining to his estate, for the benefit 
of which it was important to have a manuiae- 
tory of iron. The partners, or their heirs^sold 
the feu, out and out, t^ • Mky of t«tal stran- 
gers. The chai^ of the firm was a denum- 
«li»ticRi of tiie totfli alietanien. Hie ormnal 
eemfaBy was quite anDihilated. His Loidship 
was qmte dear, that the lands were in non- 
«iitry, and that the stipulated sum of £500 
was due. The only difficulty vras, that one of 
the original partners was included in the new 
deed; out tnat circumstance could not affect 
thep resent question. 

Tne Comt pronounced the following iiit^- 
locates >— 

* Recal the interlocutor sobmitted to review : Kod, 
tilfltt the sobtecti of the fea are in aoo-entry : afld 
tliat the defenders are liable to the pursuer for oaf- 
oeot of the eompoaicion of £500 iiterfing libelled, w 
UKtat of the fea-contract between I«orI Getbeart end 
the original Denm €oaipany,«ad rennt to theiiord 
Ordinavy to proceed accordingljr* and decenu** 

l^nrd .OrdHMry, Newtcni.~^(t. J. A« Blem^, sad 
Cume^—^lle. Mor«. J. L. Mitehetl, W, S., «ad John 
Tak, jini.« VC, S. igeMs* — Mr Fergaton, Ckrk. 



May 26, 1829. 

No. SdL— Mein p. M'Nais. 

Femm iH n ■ ■ HaBpemtet, 
James M^Nair, mereliaat in Glasgow, waa se- 
^vestrated in December 1821, and Meia was ap- 
pointed trustee on his estate. Messrs Revert 
M*Nair and Robeit Bmaton were creditcnv of 
M<Nairt» the extent of £11,S76, 10. 11. For 
MTt of this debt, auountmg at first to £40M» 
W afterwards reduoed to £9000, they were in- 
feft in Mr M«Nair's lands of Galder-Park, on 
an heritaUe bead and ^spontian in secmit]^, 
aantaining anobligalioR fw payment ef jniaci-^ 
pal, btereat and penalties* In elatmiw to TOte 
and xaak on the aemiestrated estate, M*Nair and 
. Branlw t pat no Talne iqKia, and -deducted no- 
thing en aeemait of this seearitT ; es they oon- 
saderatii, at the time, to be of m vsloey ' 



much as there were three prior securities,--^name- 
ly, one to a Mr Robertson Ibr 'tftOOO ; another 
in favour of a Miss Liddie's trustee for £2500 ; 
and a third, in fhronr of Mr M<Nair, of Balrie, 
for fSOOO, — ^Which, with the expenses of realis- 
ing the property, and naying a lan^e preles- 
Monal account, for whidi the title-o eed s were 
hypothecated, were mora than sufficient to ex- 
haust any price that could be obtained. M'Nair 
and Bniaton were, tkerelere, laidced on the 
lor the fun amount of their deht; and 
aeth I>eoeBiber 1822, drew a dtvidead 
wen it ef Ss. in the poaad. Sometime after 
^ it was disooveredi that the bond and dis- 
position in aeonrxty in finronr of M*Naar of Bm- 
^e^ only authorised a hoMii^ a nir, and that ao 
duurter of oonfirmation liad been obtanied tiU 
Jong itfter M*Nmr and Branton's secnrity had 
bedH oeanpleted. Tim ptapertr of Cslder-P^k 
wasy in the meaatiBie, sold, aa7 there icaaked ia 
balvioe of £2222, 5. 2^ sfiber payuir aQ ax- 
peases* and discharging the prior aaaanobjaD- 
StsnaUe seearides. 

b order to determhie ihe qaesdon of prsfe* 
renoe between M'Nabr and Brunton's serarity, 
and that of M<Nsir of Balvie, the f;w^°^ *^ 
tion of mnhiplepaindhigwas raised. The Covrt, 
on I6th Febnnry 1827, snstamed ihe objection 
to M'Natr's (of Balrie) security, and pre fe rred 
M^air and Bnmton, but found ** nv expenses 
due.*' Under this judgment, the respomlents^ 
M^Nair and Bnuititm, obtained an intenita-decree 
lor £2000, wUch; after deducting otiier pay- 
ments, left a balance of tlie fund t/v medio of 
£3l4, 14. 6. The tnistee, the pursoer of thia 
action, now demanded the repetition of the di- 
vidends which tile rei^ond^nt had received, 
upon a sum equal to that which they claimed in 
tins aoiion, and that without any deduction 
wimtever, in terms of the statute of 54. Geo. IIL 
c. 138. § 50. But the respondents contended, 
that repetition could be demanded only in so 
far as the dividends had been drawn on the son 
contained in the bond, under deduction of the 
expenses incurred in making the se<»rity effate- 
tuaL This point was fully debated berare the 
Lord Ondinary, along with two nnnor praitSf^ 
one relaftive to the correction of a statement of 
interest, and the otlier, to the fee of^the Andi* 
tor of Court; and Ins Lordship, onTllth July 
1828, pronounced this interlootttor : — 

^ The Lord Ordinary having faeerd parties* precu* 
ratora, and thereafter considered the coadeMeodeace 
and elatai, ansoera thereto, and whole procen : Radsi 
that the state of the Amd ought to be oorreeted in 
the puticulars stated, 8rBt and second io article 
foorth of the answers to the oondescendenoe, but not 
in the particular third of the sanie^ which is now in- 
sisted on : Finds, that N^essra Brunton and M^air 
are bound to repay, or give allowance for the diti* 
deods receiTcd by them upon the sum at which it 
bss MQce appeared thai theif heriud)le security ought 
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io have been ^itHei, md which Tftlne ouafi^ conae- 
ouently, to htf^ been deducted from ihw eUi« for 
dividends ; but finds, that the said aum noust be held 
to be the amount of the mopej so heritably aecured, 
imder deduction ofihe law eifpetuet iteceamrify uieurr^d 
mmakUammgikiiprefermteifAe mnd kerUMe uem-' 
nhf: and appointa the oauM to be enrolled for fup* 
tber prooedure.'* 

Afainst llsft Mrtedoeator « reckiaii^ note 
was presented hf llie trnstee, ^png the Court 
ta recal it ; and, in particular^ to £nd tiiat the 
respondento ^r«re not entltkd to demand that 
Ihe expensed injBorred W them in tiieir litiga- 
fion widi Mr James M'Natr of Balrie, should 
be deducted from the money for which they 
were bound to give fiUowance> or to repay, in 
coneequenoe of the dividends received by them 
upoa the «nm at which their heritable a^curity 
wuAx to bare blen valned, and to find diem 
liable ih the eaijpenaea #f this hmqeh af th« dis- 
cnaaion* On afdvisiag .thia aot^ the Court or- 
dered the parties to give in anutual cases upon 
the ^oint at issue. Tliis was accordingly done, 
aind it was pleaded' by the respondents, M'Nair 
and Brunton — 1^, That it was contn^ totbe 
only" true and just construction of .the Statute 
54. €reo. III. c 138, under which thfe daim was 
hiade, diat in rankiBg, th«re shouUL be dednftted 
from their debt more than the actwd woith and 
value of their preferdble seeority ; or, in other 
words, than the sum which the respondents ac- 
tually reeetred by means of their security, after 
payment of the expenses inenrred in raakmg 
thct security effectuid ; and^ 2^, 'Aat, indepfn- 
dent of the c3anse in the statute altogether, the 
respondents, as heritable creditors, were, under 
then* security, entitled to dum and to be rank- 
ed for the expenses they incurred. It was ob- 
served by the respondents, under their first ge- 
neral plea, that there was np question here as to 
the repetition of a payment exceeding the 
amount of their debt, as £8000 still remmned 
due to them by the estate; and they aigued, 
that the clause m the statute referred to deduc- 
tions, not of the gross, but of the nett proceeds 
of the security, after deducting all necessary 
expenses: Thal^ had the respondents, foreseeing 
what had happened, uid valued their security 
under deduction qfthe expenset^ and had the tms- 
tee been dissatisfied witn the valuation, and paid 
the estimated amount on receiving an assigna- 
' tion, in tenns of the statute, the result would 
have been the same as contended for the re- 
' epondents ; and, that the claim for expenses 
must have been sustained, as in a question with 
the bankrupL Under die second general plea, 
it was miuntained by the respondents, that un- 
der the stipulated penalty m the bond, they 
were entitled, at common law, to be ranked for 
the expenses, not merely in a qtiestion with the 
granter of tke bond, but against the trustee and 




u « 



personal israditors geneiBlly. In answer, it^ 
argued by tbe trustee — Th9X die creditors wera 
entitled to have the JuU value of die herttdbto 
security deducted firom the sum ranked by the 
respondents under the sequestration— 4hat the 
litigation between die respondents and M^ 
M'Nair was of a personal nature, with vrfaiott 
the general body of the creditors bad no con* 
cern, and by the result of whicb diey could not 
ka benefited — ^that the expenses were not incur- 
red in defending the bankrupt's rigfat to mnt 
the security, but in creating a preference m Hh 
your of tbe respondent-^that, as Ijbese axpensea 
ware not sustained against Afr If^Nalr, neidmr 
could they be sustained against ^ banlatq[»t or 
bis estate — ^that tbe penalty in a bond is g^veai 
merely to cover clums arising from the iauh dr 
n^lect of the debtor himself, and not to secnrs 
the creditor against the acts and deeds nf AisA 
parties, for whom the debtor is not responddeb 

Dn advising the mutHal csasas for the ] 

Lord Gienbe observed, diat tbe 
bond was as nmeh a 4ebtm the 
and was as weU seeared. Bnt, in eqoiiy, iti 
restricted, where an exoibitaat 
in name of expenses. These expenses e ew Mn ot 
go beyond the penalty. ' 

Xoni PitmtUy was of tbe same otMuion. 

The Lord JusUce'Clerh sti&ted, Uuat tbe IioHI 
Ordinary kad allowed only the necnssaiy ex- 
penses, which .£d not exceed the pemdljy. 

The Court adhered to the &ord Ordinary% 
interlocutor. 

M'Nair and Bmntoa'a Autborities^S}— Hams^ 
9. Goldip, 22d June 1806; Allardice f. Morrisons, 
19tb Jii«e 1788 ; DafT o. Chapman, 19tb Febmaiy 
1765, Bellas Com. vol. i. p. 157. 
'Truateei* Aathoritiea. — Allan v. Toong. tSd 1>e- 
cember 1757; Young 9. SiiKlair, flat May IT96; 
Gordon v. Maitland, ie7th Kotember 1761 ; Snridi r. 
M'Leao a Thistees, 3d Juae I800u 

Lord Ordifiarv, Machanaie.- .Coaoial ior TmSsan^ J. 
U. Mow i tinnphffj Osthsai, W.a Agaot,— Conntai 
for Ratpondaati^ Aadiav Ruthaifard; GibtoR-Ciaiga 
Md , Warcflaar, W.a Agents— Mr Tbomaoo, Clerk. 

«B^MesEi^ssssaExssssass=ipssBeaaBaBaEss8BaaBB3BBBaB^Bais^:s 

May 27, 1829. 

No. 288.— M'KflUBMB a. Gavnir^ 
Advocation^ OompHeney ff«— Williani Maa- 
Kechnie, writer in Glas^w, reeeiv«d varioas 
snms of money from Darid Potter, bookseller 
there, to defray the expense of an acdon of d^ 
niages at his instance, in which he nldmately 
obtained a verdict in his fivonr, widi £44) Ster- 
ling of damages, besides expenses of process. 
M^f^eclmie having obtained paymant or thme 
expanses from Miuiin, Potters agent in Edin- 
burgh, a oonsidovble bahnee remained dna by 
him to Potter of the money whisli had bean 
advanced for ewrying on the tiidaettOBi Pot- 
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^r haying become bankrupt, Richard Griffin, 
l>ook3eller in Glasgow, was appointed trustee, 
ialongwith other individuals, and in that cha- 
^racter he raised an action l>efore the Magistrates 
4>f the Barony of Gorb^ against M'Kechnie, 
calling on him -to count and reckon for Intro* 
mission with the said sums, and to make pay- 
ment to .the pursuer of the balance thai; might 
Ibe iouiid due, and to free and relieve the pi^- 
.«uer of an action brought against him by Mr 
James Boaz, accountant in Glasgow, for pay- 
ment of £l4fi 148., beinp^ the amount of an ac- 
count incurred in the said action at Potter's in- 
stance. After a great variety of procedure, the 
following interlocutor was pronounced, 4th Feb- 
ruary 1828 ;— 

" Having again conudered .this process, with the 
jproof adduced by the parties, parole and documen- 
tary, and minutes on the import thereof, of new de- 
cerns against the defender for L79, 88. being the bih 
kmce remitted at the defender's request by Mr Wil- 
liam Martin to the defender, after the intimacion of 
the trust-assignation by. the bankrupt. Potter, in fa- 
vour of the pursuer to Martin and the de£ie(nder« with 
interest as libelled, reserving to the ^deCender any 
iClidm he may have to ^be ranked on the insolvent 
estate of the said bankrupt: Further, finds the pur- 
suer entitled to the expenses incurred in establisning 
Rebalance found due^ and remits to the Auditor to 
tax this samc.^ . . - 

Against' this interlocutor, the defender re- 
/daimed; but, upon advising his petition, with 
answers thereto, it was refo^ed. The defender 
having brought an advocation of these judg- 
ments, it was objected by the respondent, Grif- 
fin, that the advocation was incompetent^ in re- 
spect that the Judgment of the Inferior Court did 
xmH 4ifpose of the whole merits of Uie cause, in 
terms ot the late Act of ^ederiujt, sedt. 32 ; that 
the action before the Magistrates, besides con- 
cludmg for a count and reckoning with the ad- 
vocator, on account of his said inlxomissiona, 
also concluded for relief of the action at the in- 
istance of Mr Boaae, as to whjch no judgment 
had been pronounced; and further, that the 
judgment advocated was nothing more tlum an 
interim-decree. The Lord Ordinary, 3d I^eb- 
mary 1829, pronounced this interlocutor : — 

" The Lord Ordinary having heard parties' procu- 
rators, and .thereafter coDS'dere|d the process, apd be- 
ing of opinion that the obje/ction ought to be repel- 
led, appoints the cayse to be enrolled in the roll of 
motions, and the respondent, Riohard Griffin, to 
come prepared to say %vhether he intends to bring 
such judgment, when pionounced, under reTiew. 

" Notcr^The Lord Ordinary thinks that the in- 
terlocutor of the Inferior Judge was not interim but 
final, and was intended to be all that the pursuer was 
to ask' under the action. The only doubt was, whe- 
ther he was to have so much, and this doubt was 
solved by reserving the defender's right to claiir." 

Thereafter the Lord Ordinary (10th Feb- 
nuu'y) repelled the objections to ihfi competency 



of the advocation, and found the respondea 
liable in expenses. Against this judgment, the 
respondent haying reclaimed to the Court, all 
the Judges concurred in oninion, that no advo- 
cation was competent titi ine caii^ in the Infe- 
rior Court was exhausted ; Asi^ in the preseuit 
case, there had been no conclusiv^e judgment ia 
the process' of coimt and reckoning; and.that^ 
therefore, the Lord Ordinary's interlocutor 
eughli to be altered. The following interlocur 
tor was accordingly pronounced : — 

" Find that the advocation from the interlocutor 
of the Inferior Court, in this case, is incpmpetent, in 
respect that th^se interlocutors do aot-exiiaust thp 
conclusions ,of the original action ; therefore alter 
the iftterlocutor of the Lord Ordinary, dismiss' the 
foresaid action, and decern : Find the reapondenc 
entitled to his expenses ; allow an account thereof to 
be given in, and^ when lodged, r6mit to the Auditor 
to tax the same, and report in icommoa Conn.'* 

Lord OrtUnary, Mackenzie. — Gbansel for the Adfo* 
cator, R. Jameson and John Russel ; Charles Fisher, 
Agent — ^Counsel for the jlesponden^ Solicitor. Geneml 
and A. M'Neill ; Ritchie & Miller, Agents.— -Mr Thoin. 
son, Clerk. 

Na 883L»Cabgill v. Baxtul 

Sequesiration* — The pursuer took a lease for 
19 years from the defender of the farm of As- 
currie, on the estate of Idireis, at the rent of 
£315. He entered iftto possession at Martin^ 
mas 1808. In 1812, he fell, into arrear of rent; 
and a statement of accounts having been mado 
up, the pursuer wrote to the defender : — 

** Jfundee, 12^ il««rN«<> 1812.— J ohm Bastes, Esc;^ 
Sia, The above is a true state of my account with 
you, and I acknowledge the' Uilance due you by me 
tu be L509 Sterling, exclusive of interest.*' 

Process of aeqnestration was raised by thf^ 
diefender ; and, 22d September 1812, the Sheri^ 
of Forfar appointed Charles Geekie to superin- 
tend the cutting down and stocking the coruf 
on the farm. 'Die Sheri£F also, 15Ui October 
1812, granted interdict ag^iinst the pursuer 
carrying away or. selling any part of the crop 
and stocking ; but these and some household fur* 
niture were, i^i breach of this interdict, carried 
Off by the pursuer, who, however, afterwards 
brought them back to the farm ; but having failefi 
to find caution, he was (24th October 1812,) or- 
dained to remoye from the possession at the 
term of Martinmas 1812. The Mieriff, 31st 
October 1812, of consent, granted warrant for 
sequestrating and selling as much of the crop 
and stocking as would satisfy the past and cur- 
rent years' rents. The whole effects, except 
a quantity of hay, dung and turnips, which the 
defender agreed to take at a valuation of £62, 
9s. 8d. were thereafter sold by public roup, at 
which the pursuer was present. The groins 
amount of the roup-roU was £977, 6. S. 

The present action was brought upon the nar : 
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ratlve, tliat by the agreement of lease betvreen 
the parties, the defender beeper bound to erect 
houses and make drains for the farm ; but that, 
in consequence of his not having implemented 
this part of the contract, the pursuer had suf- 
fbrealoss and damage in" his crop and stocking 
-'—that in July 1812, the defender raised an ac- 
tion against the present pursuer, on the allega- 
tion, that the latter was in^ arrear of rent to 
the amount of £555; while, in fact, tlie arrears 
were not more than £350 — ^that the pursuer 
had a right of retention for the losses he had 
sustained, which exceeded the arrears of rent — 
that the interdict and sequestration abore-men- 
ttoned were taken out against the pursuer, and 
that the crop and stocking were sold much un- 
der their true value ; but that, after all, there 
was a balance in the landlord's hands Of the 
proceeds of the sale, after paying all arrears. 
The summons therefore concluded, that the de- 
fender should mzke payment to the pursuer of 
£500 Sterling of jdamages, occasioned by his 
failure to implement the conditions of tho lease ; 
and of £150 of damages occasioned by the in- 
terdict and ejection, nrom the farm : And fur- 
ther, shouldhold just count and reckoning for 
the proceeds of the roup, and pay £600 Ster- 
Kng, or such other sum as should be found to 
be the balance of said proceeds, after deducting 
all such claims as should be found legally due to 
the defender. The consideration of the count 
and reckoning was postponed ; but, on the other 
parts of the cause, tbe Lord Ordinary pronoun- 
ced the following interlocutor, 17lb November 
1818:*- 

*• The Ordinary is of opinion, that there is no suf- 
ficient ground for a claim of damages on ^he part of 
the pursuer, on account of the state of the houses, 
lences and drains ; and, with respect to the proceed- 
ings tfi^ the proceKi of removing and in the sequestra- 
lion, the Ordinary does oot see any thing stated which 
infers that the proceedings were contrary to law, or 
that any applicaiion was made for redress against the 
SheriiTs judgments while the process was in depend- 
ence, or that a reduction hax been brought; aifd, in 
these circumstances, the Ordinary is of opinion, that 
even if they had been accompanied with hardship to 
the pursuer, which, according to the defender's st«te^ 
ment, is far from being the ease, no redress can be 
given : And, with respect to the sale of the crop and 
stocking, finds it admitted that it was not actually 
gone about in the precise terms of the SberiflTis war- 
rant, and that the roup^oU had never been reported 
in Court, although, as stated by him, every thing was 
done with the pursuer's consent, and the* balance of 
the proceeds of the roup, deducting the preferable 
rents, left in the hands of Mr Hutchison, to be a 
fund of division among the pursuer's creditors ; but 
the Ordinary finds that this matter is not so fully ex- 
plained 88 to enable htm to pronounce any judgment 
concerning it : And, on the whole matter, declares 
lie will hear parties further on the conclusions of the 
Ibd ibi count and reckoDing, and for damages, in to 



far as they may have arisen from the roup having 
been otherwise proceeded in than authorised by the 
Sheriff; but, quoad ultra, sustains the defences, as-^ 
soilzies the defender, and decerns." 

In January 1820, the pursuer raised a sup-' 
j^ementary action, concluding, that the defender 
should be ordained to pay him L500 Sterling, 
'* In name of damages, occasioned by his illegally 
and improperly disposing of the pursuer's property 
to the extent of nearly L3d0 Sterling, exceeding 
what he was entitled to do luider the warrant o^ tha 
SherifiF^ in virtue of w^h the sale proteed^^-^by his 
not having intimated and reported the sale in terms' 
of the Sheriff's injunctions, — by the conduct of him- 
self or his overseer during the sale," &c. 

This action was remitted to the Jury Court ; 
and the pursuer got a verdict for L85, 10s. and* 
costs. But the giving out of thiB certified copy 
of the verdict and ju(^gment was supersedea, 
until the balance due by the pursuer to the de- 
fender should be ascertained under the present 
action. 

The pursuer then revived his original action; 
by executing a process of wakening on 22d 
November 1827, when he was appointed to 
lodge objections to the defender's state of ac- 
counts. Objections and answers having been 
given in, the Lord Ordinary, 21st February 
1828, remitted the whole to Mr Guthrie Wright 
to examine and report. Under this remit, the 
accountant brought out a balance of L99, KK 5. inf 
favour of the defender, as at 2d August 1813, 
with interest from that date. 

In order to constitute his daim for arrears of 
rents, the defender raised an action before the 
Sheriff, founding upon the letter of acknow- 
ledgment already quoted, admitting a balance to- 
be due by the pursuer of L509. After dedux^t-^ 
ing the surplus proceeds of the roup, there ap- 
peared a balance due of L.228, 1. 5. as on 2d 
February 1813, mcluding interest to' that date; 
for whicn balance, with interest upon so muclt 
of it as was principal, the summons concluded* 
And the Sheriff^, 18th December 1827, 

" Having considered this process, repels the de* 
fence of Us alibi pendens ; in respect that there is no 
other action at the pursuer's instance against the de« 
fender, for payment of the claims in the libel, decerns 
against the defender^ conform to the libel ; finds hin» 
liable in the expense of process, whereof allows an 
account to be given in and taxed, reserving to the- 
defender (Cargill) his counter-cl&ims, and without 
prejodice to the action at his instance against the 
pursuer ."^ 

This action wa^'sdvocated and conjoined with 
the present process. 

The pursuer, January 1828, raised a third 
action, concluding that the defender should be 
ordained to make payment to him '* of 
£273, 15s. Sterling, as the value of the hay> 
dung, turnips, fadloir, rye-grass and grass- 
seeds," on the farm at the time of the pursuer's 
removal from it^ With interest from A£irtinma» 
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WIS, tSjpU; '' OX* odbarwise, to dbw the por- 
■per cBwiilJbr Aa aaid soniy and tntflrest there- 
lid prooeM oif comt and reckon- 
f wiiii wwy o win f tfd in this m^ 
LgMi eMbMr]^ In Ae owe lor 
i^vepart ^mm okjeot- 
4>n tli»g|roiBH)tlui*he]iad inpro- 
a4 tf» cUMOwii ckiined by tiie d»- 
iIm ttdmuit of dnrnn^ntt, ott dir 
rtiat tk» Mile waoi nmcle ar Aipe9 
He to pWT&asers. 2tf , That the 
lod improperly sMtained tHu Se- 
u of xB4« ISb expended' in euttiitf 
curing tbe porsuer^e cropi He ai- 
ibe reeeipt of Cbariee Geekie, as 
this pointy Bs aot being on oath, 
; in point of fiMt ; and offered to 
Geelde, the defender's overseer, 
d the fiyrm-servants to cot down 
nain belon^ng to the defender, during the pe- 
nodfor which their wage9 were cbuved against 
«he porsuer. 3</, lliat llie charge tor proper- 
ty-tw^firom Stfi April 1813 to 5& Aprfl IB13» 
apnounting to £23, 15s« was improperly sos- 
Huned agunst the pnrsner, because ike defen- 
ier entered into the harm al Martinmas 1812> 
and was liable onhr for taxes fbr the half year 
mio wuur. 4ik, Taat the accountant in^roperly 
snstainea the charge of four per cent, on the 
amount of the roui^-roll, as jucudal fees to the 
auctioneer and deric to the roim ; wiiile die V^r^ 
dCctofthe Jury established, l£at the roup had 
teenVaurried oom TiolaCion of die Sheriff's roup- 
warraat Sth, That the accountant improperly 
allowed the defender credit fbr arreara or rent, 
churned by him in a 'separate process ; while he 
lelused to sustain the pursuer's claim for in- 
tromissions with his property, independent of 
what ima sold at the roup, amounting 
to L273, r5s. exclusive of interest. And, 
6th,. That the accountant refused to credit 
t&e pursuer for 1^40 of taxes, paid by bins 
in August' or September 1810, and for L236 in 
Mareh 1811, beuu^ the value of com and fydr 
iut delivered to rae defends** 

The Lord Ordinary^ 2eth November 1898, 
eBPdend cases, and oMide aviiandum to the 
Court. On advising which, the Court uni^i«- 
asomdy apnro^^ or the aeeonntanfir report. — 
Thfior Lorosfaips saw no grounds fbr conjoining 
the two actions. Mt Bs^r's had been dispos- 
(bdof; but no efficient reasons had been stat^ 
<M to induce their Lordships' to thrdw Mr Car« 
IliU's summons otit of Court. 

The fbllowbg intedoeutor was pronounced:— *• 
** Vfih Ma^ 1829..«.aapel the objections to re- 
port of the accountant^ md. assoiltie tbe defender 
IhKn the conclusions of the puraoer's action of count 
ead reckoning and damagsi.* In the eonJoYned pro- 
eess of advoeatloo, find the pursuer, Cargiil, en- 
Med to- eredir for illesttfli of Ii.ee, 9& S» admitied 
kf the dsfeadcr to be due b/ him, beyond the amoant 



of the' roiifM^ ; bat, quoad uUm, repel thcTi^mnis of 
adrocMikiir and decern. Find the defbnder entitled to 
expenses, tubfeet to vodHkraf ioa ; Mom anseeouiit to' 
be given in, sad reaiit the 8Stne» wbenr lodged, to the 
Auditor of Court to aik and report* Aifd remit to 
Lord Medmfya^ Ordinary, to hear paities further, and 
pvoeeed as Ha biio sbldt seem jqat.** 

LoffI Ofdinens Olenlee. — Ja, J. A. Mtnimt, end D. 
Diekton,r-'.^. Jameson, and Neavw,r— A. Ch^h«n» 
S.S.a end W. Mumji^ W. 8. AgeAlt*-~Mr PergiMoiir 
Clerk, 



OUTfiA-HOVSEL 

Ma^ 16, 1829. 



Noi 884w-*A. v^ & 

JunidiBtim.-^A siq^lementary action having" 
been bveught against certain pnties who. were" 
foreigner^ but^ whoi it was alleged Ittd unifcmi- 
ly drawn the^ rents of an heritage pn^rty in 
this country^ under a tmstMieed empowering 
dienr to do so ; it was' objecsiad a»a dilatory de- 
fence, that bmng fereigneni, they wera not ame- 
nable tv the jurisdietion of the Courts of this 
oonftitky, a^d were not beimd'to answer to any 
action, except before tlieir e<wn pnoper forum. 
For the pursaer, it was answered, that under 
the trust deed, the deftndei^ were either entitled 
to the property of the sulnects, or at least, tof 
the reversionary intei^sst therein, after certainr 
purposes of tlie trust had been fulfilled, and 
were tiierefbre subject t^tlie jurisdiction of this 
Courfey raUone ret dUr. 

The Lord Ordinary held, that this statement 
being different from uiat contained in the sum* 
mons, the pursuer could not found upon it with- 
out amendittg his libei 

The pursuer then stated, that the teansaotione 
to w4iicli Uie action rehited being Scots transac- 
tions, the objection to the want of jurisdictioi< 
must, en that ^und^ hr repcMed. The Lorcf 
Ordinary appomted a condescendence opon this 
point, imich was opposed by the defender ; on 
the ground, that the act of Parliament required, 
that afi the dilatory defences should be disposed 
of at the first calling of the cause. His Lord- 
ship) however, had no doubt of Ae- competency 
of such order. 

Lord Ordinary, Meadowbank.— .^<cf. Ilere,^.^^!. Soli- 
citor. Genera I. — W.P. Clerk. 

May 26, 1899. 
^o* 885.— CHtiiiWtf. OoeoLAe. 

;fwr^ C^urt^'Jdwocationt under the Ukk ted. of Jitdica'^ 
tur9 Act' 

Br the 40lh sect, of the Judicature Act, it ia 
provided, tint 

** la all cases oHsioa^ ia the loferbr Courts^ m 
whioh the clsim is m amoant above MO; as soon at 
an order or interlbcotor allowing a firoof bee beea 
pronounced ia the Inferior Courts (unless it be an 
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inierlooitor allaving aproof tali^ sa weUniUtOgfgnmt^ , 
fng diligeace for die recoyery and produatioQ of 
fMipers,) it shall becoropeteat to other of the parties, - 
who may conceive that die cause ought to ,be trie<f by 
Jary* to remove the process Into the Court of Session 
by bill of advocation* which shall be passed at oace 
without discussion and without eaulion.** 

An advoeatioB haviafi^ bem bi 
#f tbib eiMieti9eo*» til* vma iwrolvedl 
Ik40, and theSheritf hsrinf aOowedfi^piiM^ A« 
advoont^r aow BMved tlia I^ffd Ovd^pMry toraorit 
tike Gaa0 ta dw Jvy Court. Thia moCkm wm 
«yppoaa4 hf th« reapendant, mi the gramiid tkait 
the eaae waa a«t fitted far » Jury, Mid dkat the 
atatale did ndt aaake it perenmtory, but left it to* 
the diacretion of the Lmi OrAnary, wliether ha 
aheiddreoiittetlie Jury Govt er not. HiaLord- 
ahip remarked, that it woidd never de to permit 
^e partiea thamaelrea, w4ien before tiie SheriiF, 
to reguUite whether their case ahofdd be tried hy 
a Jnr^, and he did not riew the enaetnaeot na 
that light ; before going into the ease* however, 
It wonld be neceaaarj fbr the partiea to any 
whether they were to hold by the Infarior Court 
reeord, aa coatatniiup their Wvele ftcta and pleaai. 
Hia Lordithip stated, that an advoeatiou brenglkt 
under the abore enaetment, and not aent de 
piano to the Jnry Court, waa a ensus imprenUiUy 
i>nt still the record must be attended to aa in 
other eases. 

Lord Ordiiitry. Mnckenaie.— ft. D. M<!fei!» H Soli* 

^ieor-G«n«rtiJ M. Cterfc. 

*• . 

No. S8&— Maclbam ti. M*DoNAmw 

Advocation^ — ^Thia waaan adroeation by tlie d^ 
fuider, in aproeeas in which the puraner had ob- 
tained decree in terms of the libel, whidi eon- 
eluded for the sum of L15, and intereat thereon, 
ibdncting L5 paid te aeoemt The reapondent 
ebjeeted to 1»e eoflapeteney of the ad^eatioii, 
ea the prineipal aum eoncluded for did not 
amount to h\2y. whid^ it waa neeaaaary it should 
dbf under the act-SOlik Oee. 11^ c 43, to entitle 
Ae puraner to advocate. The puiw ie i repfied, 
tfkat the act did not require Aat tiiere ahowd be 
m. priikcipal sum, but eniy thai thava ahould b« 
waine inrolyed in the due to th^ axteiit of Li2; 
asid that there waavalna inrolved to th«t extend 
sp the bahmoa of the pvinoipal asid iotaaeat to- 
gether exeeeded LIS. The Lord' Ordinary^ in 
accocdaoeewith thia view^ repelled the ol^ectioii 
aa the competency. 

Loid Ordinary, Biaekenne.— 4>. Rophtrk H VtDo* 
i^d. —W. Cifriu 

May 27,. 1829. 
Vo. 967. x-A. FsASca, Punrner, p. A. T. F. FaAsn, 

In December 1826, the pursuer executed a 
tmst-deed for behoof of his creditora. A short 
time before, Charles Fraaer, with oenonnmoe 
ef the present pursuer^ ae hia curator-at-law, 



raised the present action. Charles Fraaer died 
in May 1826; and the aetion waa, diereafter, 
allovred te fidl asleep. Lately, the pursuer 
raised a summena of wakening, and now craved! 
to aist hhnaelf pursuer in the action^ aa execu- 
tor of Charfea Fraser. To thia the defender 
objected, diat the pursuer mnut aiat hta trastaev 
or ftnd caution for the defender^a expenaaa ; ut 
support ef iHiich objeetien, referenee wua mad» 
te the eaae ef Maaiisi o. Bain, 2lat Jamiarw 
1826, 8haw, ir. p. 981. - The pursuer answered 
•^. That Ihe truat-deed did not embrace the 
claim sued for in this action, the purvuer'a rMit 
thereto having emerged subsequent to the &ite 
of that deed. And II. that the purposes of the 
trust had been fulfilled, by payment of a com- 
paaitian te all the creditora who had claimed 
laader it. Reference waa also made by the pur^ 
aoer to the unreported case of Ewing v. Wight» 
8th February 189S (Fint Di^iaien), where die 
Ceart held an ua<Bschaiyed bafdurupt entide^ 
in hia own name, and without finding caution^ 
to eidbroe a contract entered into subae^uenl. 
to hia aequestratioa. The Lord Ordmavy 
thought, that, aa the claim in the preaent caa» 
did not arise on a contract poateiior in date t» 
the purauor^s badomptcy, aa in the caae of 
Ewing and Wu^ht, the piursuer fiall to find eaa- 
tion; hot hia Iferdship stated proceaa for eight 
days, to afford the pursuer an <qpportunity of 
. aheiHng that his truat' had been weuMup. 

' Lord Ordinsfy, Msadowbaalu^^cr. A. M^ItoiH. 
— .Jfe. RiKherford.»L. M<Intosh, 6. S. C ^ortaerH 
Agent; JEnsas M'Besn, W.S.^ Dsfoade^s Agent— W. 
P. Cleifc. 

May 29, 1829. 

Ho. 888— RonanoNsv. HsNDsasoN's Rjvbsisnva- 
nvBs. 

CoM/i^u^ioit^— The ebfect of the preaent ao- 
tion was to constitute a debt agunst the repre- 
sentativea of the pursuer^s step-father, John 
Henderson, who, it waa all^^ed, nad intromitted 
with the vrhole means and estate of their own 
fhther, to their enthre exduaion ; but John Hen- 
derson, ti^e sen and bar of their said sten-^ 
ther, havim, gone abroad, and never a^iain Deem 
heard of, the puraneilir, uncertain whether he waa 
alive or not, executed a general charge, . and af- 
terwards brought tnepresent action of conatitutioa 
against the sidd John Henderaon, jun., and, id* 
temativdy, against another party, alleged to be 
the next heir, in the event of^^the aud John 
Henderson being dead. A dilatory defence 
waa lodged for the latter, contending that the 
pursuer waa bound to have proceeded asainat 
one known party; which defence the Lord Or* 
dinary auatauiea, and diamiased the caae, quoad 
tile defiNider appearing, with expenaes* 

Lord Ordinary, Medwyn- — Aci* CuaingbaUic^— jlfl. 
JfaosUsiu— Mr mie asiesk CWrk. 
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JU RY COU RT, 

May^2y 1829. 

No. 28fd.— -WlGOT O. EWING. 

MotMn$. — ^The puniier, in this ca3e, moved 
tbe Court, in terms of a previous notice, to or- 
der a condescendence and answers. The de- 
fender stated, that he had proponed dilator? de- 
fences in the Court of Session, which had not 
yet heen disposed of, and therefore, that the 
case should he re-transmitted to the Court of 
. S^sion for that puroose. The Court refused to 
do.so,'a8 there had been no notice lodged, or in- 
timated to that effect* 

P. Lothian et Maitland. 

^ Mai/ 28, 1829. " 

. No. 290. — Wight if. Ewiko. 

Procfss.-^Form of Summons^ — The object of 
this action was, to recover damages on account 
of certain defamatory passages alleged to have 
heen maliciously inserted by the defender in the 
pleadings in another process between the parties ; 
but the pursuer having, in his summons, only 
averred that the defender had inserted ** a va- 
riety" of such passages in the pleadings in ques- 
tion, without particularising them, the Court 
refused to allow the pursuer to go to issue with 
ihe defender on such a summons, but ordered 
it to be amended. 

jfet. J. A. Murray — Alt, Maitland. — Adam & Blown, 
And P. Daniel, Agents. 

No. 291. — Hill ». Mack's ReniESEVTATn'Es. 

Experif^s. — -The late James S. Mack, assistatnt 
derk in the Sheriff Court, was engaged examin- 
ing witnesses, as commissioner, in a case in 
which ,thQ present pursuer was defender, when 
one of the witnesses having declared that the prac- ' 
tice of employing climbing boys, to sweep vents, 
sfilf existed m Edinburgh, Mr Mack suddenly 
turned rounds and said to the present pursuer, 
'^ None but villains such as you would use such 
means." For this expression, which was aDeged 
to have been utterea maliciously, the pursuer 
brought an action of damages, and ootained 
a verdict for L.25, but the defender had, in his 
defences, expressed his contrition for what he 
had said, and had tendered, over and above 
this apology, £20 of dfunages, and all his 
expenses. The pursuer having, in consequence 
of the death of Mr Mack, now transferred the case 
a^inst his representatives, in order to recover 
his expenses, the Court refused to allow any 
expenses, under the above circumstances. 

Act, Currie, — ^2t. Macallan. — F. B. Ferrie, and Geo. 
I^ogan, W. S. Agente. 

STATUTES- 

Sastnes and Reversions — 10 Geo. IV. c. 19. 

On lith May Itut^ the Royal Auent was given to an 
Act intituled^ ** An Act to explain and amend an Act 
of the Parliament (^Scotland, intituled * An Act con- 
cerning the Registration of Seiiini and Reveriiom qf 
TenementM within Bitrgh* *• 



This act) after referring to the statute 1681, 
c. 13, and to the diversity of practice in the 
mode of recording the notorial docqnets, sub- 
joined to instruments of sasine of tenements 
within burghs, &c. enacts, 

I» That with regard to anv instruments of 
seisin of tenements within burgh, recorded prior 
to the passiAg of this act, in which the docqnets 
thereto subjoined may have been inserted in 
such registers in an abbreviated or incomplete 
form, or altogether omitted, as heretofore in va- 
rioiis instances practised, such practice shall not 
be held to affect the sufficiency of such instru- 
ments, or be the ground of any challenge in law 
or exception to the validity of the rights of par- 
ties dfmending on such seisins. 

IL That in all time. coming after the passing 
of this act, the keepers of the registers or seisins 
within burgh in Scotland^ ehaW engross in their, 
regijiters, at length, the notorial docqnets sub- 
joined to all instruments of seisins of tenements 
within burgh respectively, otherwise such seisins 
shidl make no faith in judgment, by way cT 
action or exception, in prejudice of a third 
party who hath acquired a perfect and lawfr' 
right to such tenements ; but without prejudii e 
to the using of such instruments against the parties . 
makers thereof, their heirs or successors. And, 

III. That nothing herein contained t;hall af- 
fect or be construed to affect any action oi 
proeiess now depending in relation to such prar 
tice as aforesaia, or the effect thereof; but a 
such actions or processes, and the rights and i> 
terests of the parties therein and under the sam 
are hereby expressly saved and reserved. 



HOUSEOF LORDS. 

May 21, 1829. 
Ewen or Oraham v. Bairoerman.— Petition of the Reap 
dent-to print tiis case, read, and referred to the Apj 
Committee. 

May 22, 1829. 

Splen V. Vile, et e coii/ra^ Purtlier and folly heard, an ' 
terlocutort in p*rt affirmed, and in part reversed.— Re. 
of this case to be Riven in Supplementary Namber. 

Alkrdice e. Robenion.«-Appe«l presented, and Res- 
dent ordered to answer in four weelisf and leave for t 
cogniaaoce to be entered into for tlie Appellant. 

Tarner p. Gibb— Petition of the Appell«nt to restore 
Appellant and receive his rase, and allow him to sit- 
farma pauperis. Head and referred to ibw Appeal ( 
mittee. 

May 25, 1829. ^ 

Pentland v, Murrajr, and Innes v. Innes— Respond 
peremptorily to answer in a week. 

Looan v. Wetnholu— Appeal presented, and Responder 
wiA to sniwer in a fortnight, and leave for a recu^ 
anceto be entered Into for the Appellant. 



fit The great number of Csni deeidcd Ust week, bat rendere* 
CBMaaT the publication of a Supplementery Nuniber/ which wUi ai 
on Tburfday, the 4lh of June. 



Edikbuboh : 
Print id, Pablished, and Sold by Michail AifDnsc 
i4iw-Printer, I .. . ^ ^ .^fc. 
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Oentiit OF SESSION. 



INNER-HOUSEU^FIRST DIVISION. 

May 2G, 1829. 

No, 29?.— M'lyroBk v. MACA2n>RitW« 

Tran^'renee^Process may be tran^erred, aUhou^ not 

coiled in Caurl till after death of Defender, 

This was 8 qnestioit Sported W the lisird 
Otdiiiny, to have the opinidn of tke Inner- 
Honse, as to whether, one of two defenders, 
(John and Oeorge Maieandrew) harhig died 
after the summons had heen exeetfted^ hot 
before it had been called in Coart, it was 
competent to transfer that process againBt ihe 
deceased defender s representaChres. The on- 
gifial astfeon wics execirted against both defend- 
ers on the 27th December 1827, and they were 
eked tx> iqppearin Conrt on 30th Jamiary 1828. 
On 3d .Jannpr^, when the inducuB were still un- 
e?eptred; O^rtfe, father of tife pthef defender, 
died. On 19tn FebiHary, a smmnons of trans- 
ference SB against the deceased's representatives 
was executed, and the citation givr^n 16 the sar- 
viving defender was, to appear upon the 26th Feb- 
ruary, on iriduciaofonly lidays. Both the original 
afit^on and the stimmons of transter^ce Were 
called in Court on 22d &(ay, and tlw pariilnts 
bore that the former was agamsl the deceased, as 
weU its the Imng defender. In th^ ctrcum- 
stancss it was contended, thsit as the iwiudia had 
not expired till after the death of one of the 
originM /lefenders, ^ilt action coold never be 
called against liiiti at all — that it was not, and 
never could be made a process as against him — 
and, consequently, thatt there was nothing which 
could form the subject of a transference against 
his representatives — that it was the <;alling in 
Court that alone constituted, in the meaning of 
tli^!!^w, a depending process, and without such 
a flp^ititence tliere could be nothing to transfer. 
Thii^> iVwas contended, wns plain from the way 
in^whietft ev&tY Author treats* of vHiat \a ^ de» 
pendence. 

On tlie other side it was argued, that the 
word *' process,"^ had both a popular and a 
technical meaning. In the technical sense, it 
is an action Which is brought before a .Tudge, 
but in its popular sense it is quite different. 
Lord Stair, iv^ 3^ § 20, defines an action to be a 
prosecution by any party of his riglit to a judi- 
cial determination thereof ; so that, where a 



party has got a summons, with a warrant of 
citation, that becomes an action which may be. 
Jtransferred, although it m.iy not be what is 
technically called a process. It would be most 
dangerous to hold any other doctrine ; for an 
executed summons is attended with most im- 
portant consequences. It may be the founda- 
tion oi the diligence of inhibition, arrestment, 
&c. &C. It stops the currency of prescription, 
and it would be monstrous to maintain, that all 
such diligences properly used at tlic time, must 
fall and become utterly ineffectual by the death 
of the defender. 

Lord Corehouse having reported the case t(i 
the Inner-House, 

Lord Balgray held, that it would be attended 
with most dangerous consequences, if the Court 
were to permit the valuable rights .secured to a 
pursuer by the mere act of executing his sum- 
monsr to fall upon the death of the defender. 
The word process was vaguely used by institu- 
tional writers, but he considered it to possess a 
wider signification than the term action. An 
action was beg^, and (according to old phra- 
seology) intented by executing the summons; 
oiiid his Lordship considered, that from the time 
the stimmons was executed, it was a depending 
action, susceptible of transference. 

Lord Gillies concurred, and the Court accord- 
ingly found, 

" That there arc termm halrilet for the transference, 
and remit to the Lord Ordinary to proceed accord* 
ingly : F^ind the defenders liable in. expenses of pro- 
cess,** &c. 

Pnrsaer's Authorities. — Ersk, B. iv. tit, 1. sect. 8; 
Bsnkton. 4.23.14; Stair, 4.r^20. 

Defender's Authoritresy — Brsk. B. iv. tit. 1 . sect. (^0, 
Ross V. Wallace, *22d July 1758. 

Lord Ordinary, Corehoiive.— ^^r/. Rutherfurd. — yf/^ 
Cockbnrri. — Pursuer's Agent, R. Roy, W.S. ; Defend* 
er's Agent, ^ueas Macbean, W.S.— -W. P. and 
Clerks. 



May 27, 1829. 

No. 29a— Elder v. SMrrn. 
Expenses — Held that Inferior Court decrees for expensei 
extracted and diecharged, are not liable to be opened up 
on general allegations of overcharge and non-taxation. 

In March 1821, Elder, being possessed of an 
heritable property which was burdened with a 
debt of £300, employed Smith, the defender, a 
writer m Dundee, to n^ociate a loan of £500 
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over the said property, principally with the view 
of paying off the previous burden of £B00. 
Smith procured the loan (for which Elder grant- 
ed an heritable bond,) and applied the money — 
I. In extinction of the £300 burden ; and, II, 
in payment of various accounts due by the pur- 
suer, for which he (Smith) obtained discharges 
which the pursuer duly attested. In the bond 
for £500, Smith had become cautioner for the 
regular payment of interest which might fall 
due thereon, and was obliged, in consequence, 
to pay these interests for some years, the pur- 
suer being unable. For these advances, ana for 
business accounts, the defender brought several 
actions periodically for constituting his debt be- 
fdre the Sheriff-Court, in alt of which he ob- 
tained decree against the pursuer (Elder,) with 
expenses. None of these judgments of the 
Sheriff were advocated; but the pursuer (El- 
der) now brought a reduction against the de- 
fender of all the various decrees, with a couclu- 
sion for damages. The groimds of action are 
sufficiently explained in the following inter- 
locutor of the Lord Ordinary : — 

** 27th January 1829. — The Lord Ordinary havins 
considered the closed record, and whole process, aad 
having heard parties' procurators thereon, sustains 
the defences, assoilzies the defender, and decerns : 
Finds the pursuers liable in expenses, allows an ac- 
count thereof to be given m, and remits to the Au- 
ditor to tax the same, and to report.** 

" AW.— The Lord Ordinary does not think that 
any sufl&cient ground for reduction has been made 
out. The decrees taken for the interests which the 
defender paid as cautioner, and which compose the 
greater number of the writs called for to be reduced, 
are, as has latterly been admitted by the pursuer, only 
craved to be opened up to the effect of taxing the 
expenses. Indeed, the Lord Ordinary can see no 
reason why the decrees themselves should be set 
aside. Tlie defender may have been a sharp creditor, 
but he was clearly entitled to take decree for the 
sums he was compeired to pnv for the pnrsuer. He 
. niight possibly have secured himself otherwise, by ob- 
taining an assignation pro tanto from the heritable 
creditor, but such assignation would have been more 
expensive than the decrees. The parties differ as to 
the fact — y^ hether the expenses of the decrees were 
taxed or not T But as they are evidently not random 
sums, and are apparently moderate, averaging, exclu- 
sive of the expense of extract, less than 20s, each, 
there seems no sufficient cause for opening up the 
decrees to any extent. 

'* In regard to the business accounts, the fii st was 
settled by the parties so far back as yS2\, and has 
been long paid. It is objected generally, that the 
charges relative to transacting a loan for L500, 
amount to above L70 ; but on looking into the ac- 
count, it appears, that a very considerable part of the 
sums relates to business altogether unconnected with 
t\\e loan, and the great bulk of the remainder con- 
sists of payments made by the defender to other per- 
sons. The settlement of eth July 1 825, was no doubt 



made when the pursuer was in the custody of a mes« 
senger; and had any specific objection been made to 
, the charges for business, or the expense of diligence 
included in that settlement, there might have beetr 
ground in the circumstances for still allowins them to 
be taxed i and although there are general allegations 
of extravagant charges, no specific objection hat 
been made to any particular article of the accounts ; 
and, in such circumstances, the Lord Ordinary sees no 
cause for reducing. 

Again'st this interlocutor, the pursuer p^ 
sented a reclaming note, in which he maintain- 
ed, that this interhicutor waa inconsistent with 
a previous interlocutor of the Lord Ordinary, 
in the same cause, where he had pronounced 
against the defender (Smith) decree of reduc- 
tion contra non produda^ Anduding several de- 
crees called for, of whicb tne only evidence pro- 
duced, was the precqvts following on these de- 
crees.) 

The defender answered, that these decrees 
could not he produced hy him, as they were not 
in his possession, but in the Sheriff-Court, 
where they were obtained ; and he further pro- 
duced a regulation of the Sheriff-Court of For- 
far, shewing, that no decree can go out there 
for expenses without being taxed. 

The Court adhered to the Lford Ordinary's 
interlocutor. 

Lord Ordinary, Newton. •* dot, Solidtor-Genersf, 
M'Neill,— :^2f. Skene.— Pursuer's Agent, C. F. David, 
son, W.& ; Defendei's Agent, J.Heriot, W.S.— Sir Wr 
Scott, Clerk. 

No. 291^M<Kscmnr, PetUumn. 

"Paory RoU^^A petition for the benefit of 
the poor's roll, at the instanee of M^Kechny, 
was opposed, on the ground of his not having 
compiled with the regulations prescribed in the 
5th section of the act of sederunt, 16th June 
1819. 

The Court refused the prayer of the petition.r 
Mrllamilton, Clerk. 



May 28, 1829. 

No. 295.— BaaaY v, Dalolemb. 
Cautioner far a Tenant^t Rent not liable for Etpmka in* 
curred bif the Landlord in litigating with the Tenaini 
about the atnount of Rent, 

In 1810j David CRbb becanvB tenant *of the 
pursuer in a pendicle of land called Inverdevat*^ 
The duration of the lease was to be seven years ; 
and the articles of lease stated, that the subject 
let consisted of 

*' The lands of Inverdovat, as last possessed ; and» 
2d, The rent to be offered at a certain rate per acre 
of the land, exclusive of toft and yards, and the ex* 
tent, as per Mr Brown's plan and measurement, to- 
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be held exclusfye of toft and yards, 6 acres. The t^ 
nant to hold this as the measurement and extent of 
the land, and to ofifbr accordingly." 

The tenant possessed and paid rent under this 
lease till its expiry in 1817. At that period, 
Gibb again became tenant of this ground upon a 
new bargain, from year to vefar, at the rate of 
half a boll of wheat, half a boll of barley, and 
half a boll of oats, to be converted at the fiar 
prioes of the coimty, and SO ^hillings in money 
der acre, with L2 for the tott or houses* The 
landlord, however, conceiving that there was 
too great a proportion of garden ground, de- 
ducted one rood and six falls from the giuiien, 
and added it to the arable ground. This new 
arrangement bore no reference to any measure- . 
ment ; the tenant merely agreed to pay the sti- 

Sulated gprain and money rent per acre. Uh- 
er this new lease, the tenant settled with his 
landlord till 1823, paying for one rood and six 
falls more than itnder the former lease, being 
the portion of garden ground added to the ara- 
ble land. As the tenant was quitting this pen- 
dicle at crop 1824, the landlord got it measured, 
with the view of its being let td others by Mr 
Jackson, whose measurement shewed, that it 
consisted only of 5 acres, 3 roods, and 9 falls, 
and one-half fall of arable land, in place of 6 
acres, 1 rood, and 6 falls, according to Mr 
Brown's measurement, which was adopted as 
correct in the former settlement between Gibb 
and the pursuer. 

The pursuer agreed to waive his hypothec in 
regard to the way-goin^ crop, on condition of 
the tenant finding caution. This was done by 
the followiitg dbligaticm granted by the respon- 
dent ;— 

** David Gibb^Tell Mr Berry, as far as that small 
ailm is concerned, I will see it paid. I am,** ^c. 
(Signed) ** RqsKaT DaloLeisb, Scotscraig, 9th Sep- 
tember 1624." 

The rent daimed by the pursuer for crop 
1824, calculated, according to Brown's erro- 
neous measurement, was L23, 8. 6., from which 
he deducted a balance, which he admitted as 
due to Gibb, of LI, 6. 11. For the difference, 
being L22, 1. 6., the pursuer raised an action 
b<Bfore the Sheriff of Fife against Gibb, the te- 
nant, and the respondent, as his cautioner. 
Defences were lodged, in which the tenant de- 
manded a deduction, founded on the overcharge 
on the rent of the land for the last; seven years, 
and some small counter-claims. In this action, 
the Sheriff found, 2dth July 1826, 

*' That as it is admitted by the pursuer, that the de- 
fender did not possess fiiH 6 acres, he, the pursuer, 
cannot claim rent for more than 6 acres for crop 
1824, but must allow a deduction for the deficiency : 
Quoad uitra^ repels the other compensatory claims ; 
therefore, on the whoiei* dcccfns against the defender 



for the sum concluded for, under deduction of a pro« 
portion of rent for the deficiency /of land possessed by 
the defender : but, in respect of the former settlements 
for bysone rents, ¥*inds, that the defender is not en- 
titled, in this action, to go back upon these settle- 
ments, so as to claim, in this action, any allowance 
for said deficiency, reserving all right be may be a J-' 
vised he has to proceed against the pursuer for the 
same in any cpmpetent form : F'inds no ezpeitses due, 
and decerns.'* 

This judgment was brought by advocation inUt 
the Court of Session by the pursuer. 

The tenant, availing hiniself of the reserva- 
tion in the interlocutor of the l^heriff', raised a 
counter action before the Sheriff for repayment 
of what had been improperly charged since 
1817. But the claims of the tenant in this 
action were repelled by the Sheriff*, 1st June 
1826. This decision was also advocated bv the 
pursuer, in respect he had not been found en- 
titled to expenses. 

The two processes of advocation having been 
conjoined, tne Lord Ordinary pronounced the 
following interlocutor : — 

** 29th January 1S29.— The Lor^ Ordinary hsvinjg 
heard Counsel for the parties, remits to the Sheriff 
with instructions to alter the interlocutors complained 
of, in so far as they find the respondent, Mr Gibb, 
entitled to a deduction from the rents in cfuestion, on 
the ground of the measurement being inaccurate — to 
decern for the whole amount of the rents claimed^ 
and to find Mr Gibb liable In the expenses incurred 
in the Inferior Court — to adhere to his interlocutor 
in so far as regards Mr Ddlgleish^ but to assoilsie 
. him from Mr Berry's claim for expenses t Finds Mr 
Berry liable to Mr Dalgleish, and Mr Gibb liable lo 
Mr Berry, in the expenses respectively incurred by 
them in this Court ; and remits the accounts, wheii 
lodged, to the Auditor to be taxed.'* 

And. to this interlocutor, his Lordship added 
the following note : — 

" It is admitted, that by the original biirgain iri 
1810, the subject was let as a whole, and not by the 
acre ; for altJiough it was intimated that offers werei 
to be made at so much per acre, it was expressly de^ 
dared, that Brown, the surveyor's measurement, wss 
t> be held conclusive as to the quantity. By the se<^ 
cond bargain, the rent was made payable in grain in- 
stead of money, and a certain part of the garden was 
thrown iTito the field, but the extent of ground pos^ 
Sessed by Mr Gibb was precisely the Same. In fa^r 
construction, it cannot be held that, in this continua- 
tion of the lease, the subject originally let as a whole,- 
was in future to be paid for by the acre. According-^ 
ly, the rent was paid without objection on the score 
of quantity, till tne very last year, of the tenant's pos- 
session. A new meaaurement was then made by the 
landlord for other purposes, which gave rise to the 
dispute ; the difference, however, between that antl 
the former measurement, is satisfactorily accounted 
for. But although there had been an error in the. 
first measurement, it is thought thnt, by the law of 
Scotland, no claim for abatement Wen, reference being 
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had to the nature of the bargain, and the subsequent 
conduct of parties. On the other hand, Mr Dal- 
gleish's conduct was quite correct. Uis obligation im- 
plied, that he should pay the rent due by the tenant 
Gibb; and he could not be called upon to pay ii till 
the amount was ascertained. By consigniog the whole 
spm claimed by Mr Berry till the issue of uie process, 
he did all that was incumbent on him."' 

' The pursuer presented a reclaimiiig note to 
the Court against this interlocutor, in so far as 
it found him liable in expenses to Mr Dalgleisht 
and repelled his claim for the expenses in the 
Inferior Court and* Court of Session i^nst Mr 
Dalgleish ; upon advising ^htcfa, 

Lord Baiffrai/ agreed with the Lord Ordl- 
ftary, Mr Dalgloisn only became liable Ibr the 
amount of rent. as ascertained to be due. No 
\^arrant of sale was ever granted in a sequestra- 
tion, until the respective claims of the parties 
were ascertained. The hypothec too certainly 
extends to expenses, but only to the expenses 
of sequestration. 

Lord President did not consider Mr Dal- 
gleish liable for the extraneous expenses incur- 
red by the landlord and tenant m discussing 
tlieir respective claimt». 

Lord Craigie differed in opinion, and consi- 
dt^red^ M^ Dalglei^sh, under his guarantee, bound 
to relieve the landlord of any expenses incurred 
in making the rent effectuaL 

Lord Gillies agreed with Lord Balgray. Mr 
Dalgleish's obligation was merely to pay the 
mnt due. He could not know what was diK. 
Any other doctrine would put the cautioner in 
a hard situation ; he would not only have to 
guarantee the tenant's honesty, but .nia powers 
of calculation; 

The Court adhered, with expenses* 

Lord Ordinary, Corehouse.^^c/. Jaraeiton, Pyper^— 
Jtli, Jardine. Geo. Heggie, W.d., and J. Heriof, W.K, 
Af ents.-^ir H. Duadas, Clerk. 

No. 806 — McNeill v. M'N^ill. 

Accumulation of IntereH upon Personal DeU-^IndefinUt 

Payment, 

By bond, dated 20th August 1787, the l^' 
Daniel McNeill of Gallochclly became bound 
to pay to the late Dr James McNeill of Ste- 
venston the sum of LIOOO, and disponed his 
estate of Gallochelly in security of the loan. 
On the 25th of December 1811, the late Dr 
M'Neill, when in extreme old age^ was prevail* 
ed UDon to grant a discbarge of this debt. But 
a reduction of this transaction and discharge was 
afterwards brought, on the -ground of imbecility, 
fraud and lesion ; and decree of reduction was 

Sronounced by the Court of Session, and their 
eoLsion was afterwards affirmed on appeal. 
Dr M'Neill, by a trust-disposition, dated 24tli 
February 1814, appointed Walter Moir, ac- 
countant in Edinburgh, and David Bridges^ 
flierchaut i» Edinburgn, his trustees* 



The above-mentioned heritable bond and in- 
feftment thereon, were assigned to the pur- 
suers of the present action, Mrs Mary Black 
^f'Neill, spouse of Robert ' Jolly, surgeon in' 
Edinburgh, and the sftid Rbj^rt Jolly, conforn^' 
t^ disposition and assignation by Dr McNeill's 
trustees, and infeftmeutr following thereon dated 
10th and 11th, and registered m tbo^Greneral 
Register of Seisins at Edinbui^h the I8th of* 
October 181 4. For this heritab^ debt an action* 
was brought by the late Dr McNeill and his 
trustees, in Feuroaro^ 1817, which was after- ' 
wards insisted in by the present pursuers against 
Hector Frederick McNeill, immediate younger' 
brother of Daniel M*Noill, late pf Gallochelly, 
who was eldest son and heir served and retour- 
ed, or executor decerned and confirmed, to the 
said deceased Daiuel McNeill, his said j^tber,' 
(the granter of the heritable bond), or, as other- 
wise representing his said father upon one or 
other of the passive titles J^nown in law ; and* 
which action was tranferred against the present 
defender, Malcolm McNeill, Esq., heir and re- 
presentative of the said Hector Frederick Mac- 
NeiU. 

Tl&e trustees of Dr M'Neill and Mr and Mrs 
Jolly, also pursued an action of constitution and 
payment against the same defender for certain 
sumA of money advanced by the late Dr M*Neill- 
on ncc )unt of the said Daniel McNeill of Gal- 
loc]:clly, conform to a state thereof in process; 
and for which sums the pursuers hod no other' 
security than tlie claim against the representa- 
tives of Hie said Daniel iVrNeiU, which formed- 
tho subjects of tlte present action. Tiiis personal 
debt was contracted- in 1793-1796, and inter- 
vening years. . 

In Decenvber 1804, the late Mr Moir, W.S., 
paid LlOO to account of the above personal 
debt ; but the defender insisted that tnis pay- 
ment should be imputed tewarda extinction of 
the heritable debt above alluded to> j^artly oir 
the ground, tlmt no personal debt exiRtea, at 
least, that its amount was disputed ; and partly, 
because prescription had run upon it. 

The following are the interlocutors of the 
Lord Ordinary. With regard to the beritaUe- 
debt, his Loroship) 24th January 1829, 

" Repels the objections to the foregoing state;- 
Finds, in terms thereof, that the sum, as accumula- 
ted up to the 2jth day of December 16^ years, 
amounted to the sum of L3696, 2, 5. Sterling ; and 
that, in terms of the interlocutor of the Court, of 
date 26th May 1886^ the interest accruing doe sulv 
sequent to said 25th^ December iS25, falls to be ac- 
cumulated at the rate of 5 per cent.^ per annum, at 
the end of every two years thereafter, until the. whole 
sums, principal and tntereat, are paid up, and decerns 
accordingly: Finds expenses due la the pursuer/*^ 
&c. 

And, in the action for the personal debt, tlir 
Lord Ordinary, 24th January 1829, 
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** Sustaips the clakn of Dr M'NeiH's represeotp- 
lives to the sum of L330 Sterling, contained in his 
joint acceptance with Daniel M*Neill of Gallocheliy, 
'dated Sd January 1793, and payable at Martinmas 
that year, with interest of the same from -th« said 
term of paytneoty and daring the not payment ; Sus- 
tains also the claim of Dr McNeill's represientatives 
,to the sum of LZ19, 39, Sterling, bein^ the sum 
awarded by the extract decreet-srbitrat pronounced 
,«fi the submjSMion between Dr M^Neiil and tike paid 
Daniel M'Neill, wifh interest of that sura from and 
since the 1 0th day of February 1796^ the date of the 
decreet-arbitral« and in ti^ie comin;; during tViC not 
payment: Finds, that. the sure of UlOO paid by Fre^ 
derick M'Neifl to Dr M'Neil! in the year Ism, is to 
to be imputed pro tanto towards extinction of the 
Bbove sums hereny found due : Finds, that the ifiterest 
.falls to bfr accumulated with the principal as Xft the 2^ih 
<iay of February/1817, being the date of citation to the 
^ireaent action, deducting always from said interest tlie 
^miperty tax, iind deducting also the said «um of 
lilOO in striking the balance so accumulated; and 
that the interest on said accumulated ttalanee falls to 
be accumulated into a prinoipal at the end of every 
,two years^ subsequent to the said date of citation, ay 
and until payment, and that at the rate oF 5 per 
«ent. per annum, and decertis accordingly; and ftioad 
tiHra, allows the pursuers to give in a minute of re^- 
rence to the oath of the defender.^ 

The defender prc^sented separate reelaiminl' 
.notes against these interlocutors .pf tlie Lord 
.Ordinary, on advising which, 

Lord Balgray considered the Lord Ordinary's 
interlocutors quite right, and founded generally 
on substantial justice to the parties. He had 
,4oubt8| however, as to .the accuuiulation of in- 
.-terest. There was a di^tlQction between a c^fie 
<)f a persoutd debt, and one secured by adjudica- 
tion on heritable bond. Even in the case of a 
lease* the landlord is not entitled to accumu- 
late interest on the bygone rents, unless it be so 
stipulated in the tack. He did pot know any case 
in which intereet on a personal debt had been ac- 
cumulated, unless diligence had been used, or ci- 
^tati'on had boen given for pay meat. 

Lord Gillies aid not tJimk there wa9 any 
.doubt, except as to accumulation of intorest ; 
and he would not go the length to say, that in 
no case would he allow such ac.cumiilation on 
personal debts, but he did not think it shoul^be 
allowed here, and besides he had great doubts if 
the Court could give it under this summons, 
ivhich don't conclude for such accumulation. 

The Couit accordingly altered the* iateii^eu- 
.tor reclaimed against, in so far as it finds that 
jthe interest on the debt, as accumulated at the 
date of citation, fhlls to be accumulated of new 
every two years subsequent to that date, and 
quoad uUra refused the desire ot the redlaimi^ 
faote. 

Lord Ordinary, Corehouse.^'w^cf. Rutherfurd,— ^//. 
D. M*Neiil. Andrew Clsflon, W.S., and L.ockhart and . 
I^wan, W.S. Agenti.-^Sir R. Duiidasi Clerk. 



No. 897.— A. SMna v, HucHA!>rAN*s Trusti:e. 

fiU indorsed after fiemg ne^ciated, — Onerous Trustee. 

The late Letoy Buchnnan accepted a bill for 
L273j drawn lipbn him by Mr Macvey Napier, 
W. S. dated 2Bth October 1816, and payable 
thi^ee months after d^te. This bill bore to have 
been gi*anted for value ; but it was alleged that 
Mr Buchanan had only received L40 for it» 
And that it had been granted as an accommodation 
to Mr Napier, by whom it pwas .-i^coui^teitl 
With the British Linen Company. When ihis 
bill fbll due it was regularly retired, but it did 
not appear from the face of it by whom it had 
"been paid. ^ It was alleged by the pursuer, how- 
ever, that it was retired by Mr Napier.. It was 
afterwards indorsed by this gentleman to Mr 
William M^I^nhiy, writer in Stilling, by whom 
it WBS indorsed to the Stirling Banking Com- 
pjmy, in security of a debt due by him to them. 
The trustee for t^ Company, having been un- 
able to recover payment of this bill from Mr 
Buchanan's representatives, raised the present 
.nctioti against tliem. 

In support of the action, it was pleaded Vy 
the pursuer— li/, A holder of a bill, in whose 
favour it fails been indorsed, and with whom it 
has been deposited ab a pledge, or security of |b 
debt larc^er than the sum in the bill, is as much 
to be held ^n oi^erous indorsee, as if he had ac- 
tually paid exact value for it, and is entitled to 
the same privileges in regard to it. 2d, The 
claim of an onerous indorsee is good against the 
acceptor of 9 bill, although the bill has been 
protested for non-payment. It was answered 
by the defenders — Istj The priyileges compe- 
tent to onerous indorsees cannot be successfully 
founded on by the pursuer ; because, before his 
authors, the Stirling Banking Company, oh* 
tained the bill in question, it was past due, and 
every banker must have known, ex facie of it, 
that it had been duly n^ociated, and the legal 
presumption must have been, that it had been 
retired by the fuusejitor, as thie person primarily 
liable ; and 2d, That as Mr Buchanan had re- 
ceived no adequate value for the bill, it was not 
a just and eqnitable ground of debt against his 
representatives or creditors. 

C^ses were ordered by the Lord Ordinary^ 
with which ha .aifterwiurda made avisandum to 
tlie CourL 

Lord Balgriy, with whom the other Judges 
concurr^ ip opinion, could not conceive how a 
party taking a bill after it was dye, and ha4 
Deed retireo, should not be subiect to ^11 excep- 
tions competent against his author. It might b« 
indorsed, no doubt, but whenever it was taken 
out of the circle, and it appeared u{>on the face 
of it to have been so retired, the party could 
not take it free from the objections competent 
against the j)rior party. It woiild be a moai 
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ilnn^crons thing in business, if, when once duly 
retired, it could again be put into the circle, as |t 
fnight have been before it became due. His 
Lordship observed* that when he looked into 
tiio entries of the books in ^he bank, he n>U8t 
fi iy, that he thought that they should have put 
tiie same marking upcm the back of the bill. 

The Court a^soiljEied the defender, and found 
^he pursuer liable in expenses. 

Pursuer*8 Authorities — {{.) Wallace f7. Baird, 29th 
November 1793; Wight o. Ritchie, 24tb June 1819; 
Craig p. Shiell9, 15th December 1809; Scot, petitioner 
19th December 1S09; Arrol v, Marshall, I4(th June, 
)621; Thomson on pills, pp. 2^1-3.— :(2,}r-I>ougla8, 
]HeronandCo. v. Grant^s Trustee, 19th November 
1793; Bell's Com. 2. p. 253; Thomson on Billd, p. 
1)74; Gordon v. Bogle, 23d June 1764; M'Indoe v. 
Frame, 18th November IS24. 

Defender's Authorities. — (1.) — Thomson on Bills, 
n, 293; Ferguson t?. Young, 29th November 1793; 
Webster V, Thomas, 15th January 1819; Campbell v. 
Cockbum, 7th December 1728; Halyburton, 26th 
July 171 1, Forbes ; Nisbet v, Johnston, same date— 
'|bid.— (2 )— Johnston and Wright v. Goldsmidt, Ac 
l.'ith February 1609; Thomson on Bills, p. 140. 

Lord A)^^do\vl)ank, Ordinary. — Counsel for Pursuer, 
fTosmo Innes ^ Dallas & Jnnes, Agent«. For Defender} 
Jlobert jForsyih ; Daniel Fisher, Agent 

No. 298i — Stephens^v. His CaEDrroas, 
CeaniOr—liemt to Lord Ordinary to make up a Secord, 

In this case, the opposing preditors having 
made various averments of fraud, s>vindling', and 
concealment of funds, sigainst the pursuer, if hich 
)ie denied the truth of, but admitted to be re* 
Jeyant if established..; and the creditors having 
f^^o offered to prove these averments, the Court 
|inauimously pronounced this interlocutor : — 

** Remit to the Junior Lord Ordinary to order a 
more specific condescendence to be lodged, and to 
see the record made up, with the view of leading a 
|)roof ; aqd to do farther as his Lordship shall see 
fause.'- 

jIcL Jeflfrey, — All. Whigham.— R. Johnston, W. S., 
ptimuer'ti Agent ; John Macandrew, S.S.C., Defender's 
^gent.r-Sir W, Scott, Clerk. 

If 0. 299.— SpRpTT V, The Magistrates of EDiNBixaoQ, 
AND Governors OF Heriot's Hospital. 

foment-^Chim of ReOef by the Ptoprietort of Picardy 
Place, from the payment of hurdena imposed by the 7, 
Geo, II L J chap. 27, to which they had contented, re» 
pelted* 

By charter bearing d^te the 7th D^cembpr 
J730, the Governors of Heriot's Hospital feued 
p the Magistrates of Edinburgh certain lands 
in the parish of St Cuthbert*s, and county of 
Edinburgh, which were at that time rural sub- 
jects, and bound themselves to relieve the Ma- 
'" "— •« a solutione omnium slipendiorum 



ministris et omnium salariorum ludimagistris^ 
et omnium censuum aliorumque impositionum 
impositorum aut imponendorum diet. acrU" all 
waich burdens were to remain on the Hospital. 
The Magistrates thereafter conveyed the lands 
by a feu-charter dated the 30th December, same 
year, in favour of the trustees for improving the 
fisheries and manufactures of Scotland, ana this 
charter contained a clause of relief similar to 
the foregoing. The superiority of the lands 
was afterwards conyeyed by these trustees to 
Alexander Forsyth, writer in Edinburgh, and 
the trustees of Kobert Bum, architect there, to 
be held a ^e vel *de se ; and, in virtue of feus 
from these parties, part of the lands were there- 
after acquired by the present pursuers, ^* now 
proprietors, and in possession of houses and 
other subjects erected thereon." The present 
question arose out of the act 7th Geo. Ill* can. 
27, entituled, ^' An Act for extending the Royal- 
ty of the City of £)dinburgh, on certain ad- 
joining lands, and other purposes," which in- 
eluded the lands in question ; and, according to 
its provisions, imposed on the pursuers several 
duties and taxations, in which the ancient royal- 
ty had been liable, to which act the pursuers, or 
^eir authors, had regularly given their consent. 
The Governors ot Heriot s Hospital had aU 
along, both before and after this act had pass- 
ed, paid the land-tax, ministers' stipend, and 
schoolmasters' salary, on the lands in question, 
in terms of the clause in their charter to the 
Magistrates above quoted, imposing the same 
on the Hospital ; but the pursuers had been 
charged with, and had been paying the other 
taxes, imposed on them by the above act for ex- 
tending tne royalty over their several proper- 
ties. Accordingly, founding on the terms of 
the clause of relief come under by the Gover- 
nors of the Hospital, and the Mi^strates, in 
their several charters aforesaid, the pursuers 
brought the present action, concluding to have 
it found and declared, that the defenders are 
bound to free and relieve the pursuers, not only 
of the cess, ministers' stipend, and schoobnasters' 
fees, which, as aforesaid, were to remain burden^ 
on the Hospital, but also 

** Of annuity, poor's rates, and impost, and all otlier 
public bufdens and taxations at present payable from, 
or which may hereafter be imposed upon the prcK 
perty, buildings and subjects beion^ng to them as 
^foresaid.'* 

And, ^ing their doing sq, they conclude^ 
for £30 each, to enable them *^ to operate theii* 
own relief of and from jpayipent of the said 
taxes and public burdens ;.' while they also coi^- 
cluded for £600 each, as the amount of <* tl^ 
said taxes and public burdens hitherto paid by 
them." Separate defences were lodged for tl^e 
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Magistrates and Town-Council, in general, to 
ihe efllset, that tbe clause of relief in the char- 
ters foonded on, could not embrace taxes not 
^posting at their date; Tand consequently neither 
the annuity-tax, poors rates, nor impost mo- 
ney, As these had arisen from a subsequent sta- 
Ste^) nor taxes lud upon the inhabitants, which 
ay aQ^fed those complained of to be ; agreea- 
l»iy to wmch grounds ef defence, the Lord Or- 
dinary ^27th January 1829) pronounced the fol- 
lowing mterlocutor :— 

** finds, that the clause of relief contained in the 
charter of the lands in question, dated the 7th day of 
December 1730, by the Governors of Heriot's Hospi- 
tal to the Magistrates and Town-Council of Edin- 
burgh, and in the charter dated the 30th of the same 
month, by the Magistrates and Town Council of 
Edinburgh to the trustees for improving the manu- 
factures and fisheriiis of Scotland, to the benefit of 
^bich the pursuers now claim right, imparts relief 
in fair construction only from ministers* stipends, 
achoolmasters' salaries, and all taxes and other im- 
positions imposed or to be imposed on the lands by 
virtue of laws then in existence, or at least applicable 
to the state in which the subjects then were, and that 
it does not extend to the annuity or to the impost 
money, which are burdens on the houses of the pur- 
suers, exigible by the act of George III, c. 277, extend- 
ing the royalty over that district, an act which could 
not have been in contemplation of parties when the 
above charters were granted, and which was express- 
iy consented to by the pursuers, or their authors : 
Finds, that the poor's rates levied by the pursuers in 
virtue of the statute 1579. c. 74, are not an impost, 
iion upon land, but a personal tax exigible in respect 
of inhabitancy ; and therefore, assoilziea the defeadera 
from the conclusions of the action^ in so far as the 
annuity impost and pooi^s rates are concerned, being 
the only burdens now in dispute ; and deosrns, finds 
the pursuers liable in expenses," &c. 

The Court, upon a reclaiming note from this 
interlocutor, unanimously adhered, with ex- 
penses. 

Ad. Forsyth, et alU,^AU, L'Amy, ei aZItV— -Pursuer's 
Agent, D. Fisher; M<Ritchie, BuiUie and Henderson, 
Defender's Agent— Sir H. Dunda^ Clerk. 

Afffy 29, 1829. 

No. SOOl— FaASsa & Shefhero, Redaimin, v. Mvkbo, 
O^fector, 

Res Jodicsta— fVfio/ IfUerhcuiar, tusoUtieing the De* 

finder, in an aeUon ai the Sankrupi't innanee, in 

re^9ect of his noi finding catUionfor expentet, held not to 

bar the Trustee on hit ettatejrom afterwards prosecuting 

the same elainu 

J. Fraser, pursuer, brought an action (1825) 
Against Munro, as executor of the late Kobert 
Munro of the island of Jamaica, in which he 
claimed the whole executry funds, in right of 
his late grand^daughter, the said Robert Mun- 
ro's widow, according to the law of Jamaica, 



where, he alleged, Mr R. Munro was domiciled 
at the time of his death. Against this action 
Mr Munro (the executor) pleaded, that Mr R. 
Munro was not domiciled in Jamaica, but in 
Scotland, according to the law of which country 
his funds fell to be distributed. After the ac- 
tion had gone on for sometime, Mr Munro (the 
executor) required that the pursuer (Fraser), 
who had been under sequestration since 1814, 
and still remained undischarged, should find 
caution for expenses incurred in the action, or 
that his trustee should sist himself to that effect. 
The trustee (Mr Shepherd) lodged a minute 
in process, declining to embark in the litigatioii ; 
ana the bankrupt being unable to find caution 
elsewhere, Mr Munro (the executor) was, in 
consequence, on 27th June 1826, assoilzied with 
expenses. That decree was extracted, and ne- 
ver disturbed till January 1828, when Fraser, 
(the bankrupt) and the said Mr Shepherd, (as 
Fraser's assignee, and trustee for his creditors), 
ndsed the present action of multiplepoinding, in 
name of the said Mr Munro (Mr R. Munro's 
executor), in order to hare it found to whom 
the said executry funds should be paid. To 
this action the nominal raiser objected, that it 
was groundless, vexatious and irregular, in re- 
spect — I. That it was an attempt to set aside 
tne final decree of June 1826, where the Court 
had repelled the bankrupt's claim. II. That Mr 
Shepherd, by the minute of disclamation, lodged 
in the action of 1825, had, in name of Fraser's 
creditors, renounced his present claim. III. 
That Mr Shepherd had, at all events, no right 
to institute this action ; Fraser's creditors having 
no right to the succession here claimed, which 
emerged subsequent to his sequestration. To 
this It was answered — I. Tliat the decree of 
June 1826 was pronounced in respect of tlie 
pursuer (Fraser) not finding caution, and, of 
course, was not intended to afiect his claim 
when prosecuted in a competent way. II. That 
Mr Shepherd's minute of disclamation in the 
previous action, only expressed his intention 
not to interfere on that occasion. III. That Mi 
Shepherd, as the bankrupt's assignee, has« 
right to raise the present action ; at all events, 
the bankrupt himself has a rights — The Lord 
Ordinary, on 25th February 1829, pronounced 
this interlocutor : — 

" In respect the decree (27th June 1826), founded 
on by the objector (Munro), is extracted, and alTords 
a plea of res judicata, sists fiirther procedure till the 
third sederunt day in May next, that John Fraser and 
others, the real pursuers, may brine an action of re- 
duction of said decree, if so advised.*' 

Against this interlocutor Shepherd presented 
a reclaiming note ; and the Court unanimously 

*' Recalled the interlocutor reclaimed against, re- 
pelled the objections to the action of multiplejjcind* 
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ing, and found the ol)jector liublp in expenses : «nd 
remitted to the Lord Ordinary to proceed with the 
multtpleftoinding, in common form." 

Lord Ordiimry, Meidowbnnk.— ^6-^ Rkene, — Jit Ru- 
iherfurd.-^Hugh McQueen, W. S. tlerlaimei '!« Stteut ; 
JEaea^ MHcbean, W.S. Oljpcior'f Agent. -^Sii H* Umr* 
d.i8, Cleric. 

SECOND DI VISION.^A/«y 27, 18^9, 

No. 30L — Eaelgf KiNNOUL, Retpondeni, RxciiMOKD, 
jtdvocator. 

Advocation — Competency of^ under Stat, 6, Geo, IP, 
cap, 120, sect. 40, of the Judicature 4c t. 

In the month of Augugt 1827, a petition of 
eequegtration wa8 presented to the SherifF of 
Perthshire by the respondent and hts factor 
against the advocator, statinv, that at Candle- 
ma'^ and Whitsunday preceding that date, the 
advocator owed the respondent £97, 198. Ster- 
ling, as the full year's rent of crop 1826; and 
that the then current rent payable at Candlemas 
^nd Whitsunday 1828, would amount to £101, 
30s. 8d. 

In defence against this application, it was 
pleaded, that the respondent bad protected and 
encouraged the breed of rabbits in the neigh- 
bourhood of the advocator's farm, and had there- 
by deprived him of Hie subject for which be 
agreed to pay these rents. Reference was inade 
to the tack between the parties, — one clause of 
'which provides, that the landlord should have 
the sole right of killing game on the farm, 

" But always «o as not to injure any sown or 
planted crops, or the fences, under the penalty of 
repairing the same, if called upon within the space of 
one month after the damage is done." 

Mutual condescendences were g^ven in and 
revised, and the record was closed in the Infe- 
rior Court. After which, the Sheriff, 18th July 
1828, before answer, allowed a proof 

*' In reference to the years to which the rents sued 
for relate, and to the farm for which these rents are 
payable, and to each of them a conjunct probation." 

The advocator having craved the opinion of 
the Sheriff- depute, this interlocutor was ad- 
hered to, 12th December 1828. Whereupon 
the present advocation was brought, in terms of 
the 1 40 of the act 6lh of Geo. IV. cap. 120, 
whicii enacts 

** That in nil coses origuiating in the Ipfi^rior 
Courts, in which the chiim is in amount above L40, 
as soon as an order or interlocutor allowing a proof 

tas been pronounced in the Inferior Courts (unless it 
e an interlocutor allowing a proof to He in retentit, or 
* granting diKgence for the recovery and production of 
papers,) it shall be competent to either of the par* 
ties who may conceive that the cause ought to be 
tried by Jury, to rcaiove the process into the Court 
pf Session by bill of advocation, which shall be 
passed at once without discussion i^nd without cau- 
tion.V 



The respondent answered, that the 5th sec- 
tion of the act of sederunt, 1 Ith July 1828, in 
reference to the above clause in the Judicature 
Aet) declares, 

** That if in jiiich causes the claim shaN not be 
simply pecuniVy, so that it cannot appear on the 
face of the hill that U {« above L 40 in amotmt,.tlia 
party intending to advocate shwll previoesiy apply, ti^ 
4)eti(foi), to the Judge ia the Inferior Court for loptve 
Xo that effect, wbtoh appHoaiion sball be iotimated to 
the opposite pfirty, or his sgeet; and the potitiooer 
shall be bound, if required t^y the Judge, to give bis 
solemn, declaration, that the claim is of the true va* 
lue of L40 and upwards : and, on such petition being 
presented, and on such aeclaration, if required, being 
made, to the satisfaction of the Judge, leave shall be 
granted to advocate, and the Clerk of the Inferior 
Court shell certify the same." ^ 

The respondent contended, that as this was 
an iUiquid claim of damages* and as the requi- 
sites of ^ the act of sederunt had not been com- 
plied with, the advocation was incompatent* 

But the Lord Ordinary, Sd February 1829, 

^ Having heard parties' procurators, In respect the 
record in the Inferior Court proves the claim of the 
defender to be equal to the value of the pursuer's 
claim, which is above L40, advocates the cause, and 
decerns : Finds the respondent liable in the expense 
of this discussioti, and remits the amount thereof, 
when lodged, to the Auditor to tax and report ; and 
quoad ultra, remits the case to the Jury Court." 

The respondent having presented a reclaiming 
note against tliis interlocutor, it was unanimously 
refused by the Court, find additional expenses 
found due, since the date of the Lord Ordinary's 
interlocutor. 

Lord Ordinary, Cringletie.— >ifc4 Ivory,-*^//, A. Mur- 
ray. — Gil^on-Crftigs and VVjrJIaw, VV.S., and R. Ru« 
therfard,fiy.S. Agents. — Mr Ferguson, Clerk. 



May 28, 1829. 

No. BOt'^Dechr. and Adv. Loao PaovosT axd Town- 
CoONCIL or DUXBAR V, Saweos. 

Proce»M~^Competeney o/-^Declarator before Skertjf^ 
JtUghl to deepen a Ifrmn, 

In the year 1778, Mr Grieve Wilson present- 
ed a petition to the Town-Council of Dunbar, 
stating^ that he was proprietor of a grass pvk» 
opposite to the Kirkhill, from which he was de- 
sirous to drain the water, which stagnated 
thereon for want of a proper level ; and that 
the Kirkhill part of the uiifeued laud of the 
burgh was the only property lying between his 
park and the sea, through which he was not en- 
titled to carry the' drain; and craving the Ma- 
gistrates and Town-Couneil to allow him to 
carry his drain through tlie Kirkliill. On con- 
sidering this application, the Mi^strates, alter 
visiting the land, granted the desire thereof, 

** Reserving Hbtrty to the Magistrates and Coua* 
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cil. and their auocestora. to deepen the cut io be 
made, in virtue hereof^ whenever they shall thin( 
proper, to such a depth as they shall see necessary i 
and declaring, that the petitioner and bis hen's shall 
not be at liberty to communlcBte the benefit of this 
grant to any other heritor wkbout the conaent of the 
JIagiairatef and Counoii for the iioBe." ** Deelafk^ 
iiJap, that the Magistrates end Council ihaH have K* 
Jberty to moke a cut upon the aide of the paiitioffer'a 
l^roperty, mentioned in the petition, whenever ibejr 
shall think proper, of such depth as they shall see ne- 
cessary, upon making up to him the damage be may 
thereby sustain : As also, that the Magistrates and 
Council shall have liberty to make stoppages upon 
the petitioner's ground, to prevent the water of any 
other heritor firom coming by the cut above^nen- 
tioned." 

Mr Wilson completed the dnun in terms of 
jthis granC The park was afterwards acquired 
by several different indiridnals, and latterly by 
John Sawers of Dunbar, who was proprietoi^ of 
about thirty acres of flat land adjoining. In 
Jannary 1825, he addressed a letter to the Lord 
Provost, stating, that a portion of the lands of 
Newhouse; anaalso> 

" Spme contiguous lands, which were fopneriy 
in my possession, suffer mpch injury from the suriace- 
water not finding a passage through the drain under 
the post road and Kirkhill, until some of the ditchea 
have upwards of a foot of water in them. I there- 
fore with to have the drain sank deeper, 90 as to 
take the water pff at a lower level." 

Tbe Magistrates and Town-Council refused 
to comply with this request, unless Mr Sawers 
bald them LlOO, as they conceived that his ob- 
ject was to drain the whole of his lands, and 
not the park only, to which the grant originally 
related ; and that his operations might affect the 
supply of Walter to Belliaven MiU, which had 
been let by them on a long lease, with the fuU 
use of the waters running throijgh the common. 
Upon this, Mr Sawers presented a petition to 
the Sheriff-depute of Haddingtonahirey praying 
faim 

'* To find that the petitioner ia entitled to deepen 
the drain leading from hia lands through Kirkhill, 
and cbisy either by opening the ground from the sur- 
face, or by means of a cut under the present draia, 
ar shall be deemed, most advisable; and prohibit and 
dischurge the Town-Council and ail others from in^ 
terrupting bis operations.*' 

The Magistrates, without entering into a dis- 
cussion on the merits of this application, con- 
tended, that as it resolved into a declarator of 
an heritable right, it was altogether incompetent 
before the Sheriff. On 2Sth May 1825, the fol- 
lowing interlocutor was pronounced : — 

** The Sheriff«ub8titute having considered the pe- 
tition, answers, replies and productions, and advised 
with the 8heri£^deputc^ In respect of the grant of 
1778 t)y the respondent, authoriaes the petitiooer to 
4kMnplete the drain'mgof hia lands in the manner cfaved, 
but subject to the whole coaditioos of that grants 



pjrob9>ifs and discharges the respondents from inter* 

rup.tiqg him therein,^ Sec, 

To this interloeutor the Sheriff aflimr^ on 
adYising, first a short petitioily and afterwards 
a full petition and answers. 

The Magistrates then instituted an action of 
declarator before the Court of Session against 
Mr Sawers, to have it found and declared, that 
he had no right to carry off the water by the 
said drain from any part of his lands, except 
from the said park ; and that he was not enti- 
tled to make tne drain deeper than it originalljf 
was. And thev, at the same time, presaged m 
advocation of the action in the Inferior Cour^ 
with, which the declarator was afterwards con- 
joined. 

It was pleaded for Sawers-^that he wished to 
deepen the drain for the purpose only of car- 
rying off the water more effectually from tho 
said pack^-that the right to deepen the drain 
was not lost by its not having been formed ori- 

ElnaUy on a somewhat higher leveli or by the 
pse of time— and that he could not be pre- 
vented from exercising thb right, because soma 
of the water from adjacent grounds should 
thereby escape. It was answered by the Mi^ 
^traftes-p-wat Mr Sawers* author, by complet- 
mg the dnun, had exhausted the right granted 
him — ^that it was sufficient to carry off the wa- 
ter froni the said park— that Mr Sawers was 
QOt entitled to carry off the water from hia 
other lands by the said drain^-that his doin^ 
so would witndraw the water from the Bef 
haven Mills— ^nd that the original application 
to the Sheriff was incompetent. On 18th No- 
vember 1826, the Lord Ordinary issued a note^ 
in which he observed : — 

** The defender has acquired the contiguous ground ; 
but surely he has not aciquired any other right than 
belonged to it; and if be thinka proper to lead the 
water off it, into that, which in 1778 was Mr Wil. 
son's, it appears to the Lord Ordinary clear beyond 
a doubt, that he eannot have even the shadoa of a 
pretenuon to lead off that foreign water, a^i it may be 
called^ by the drain permitted to be made in 1778, 
far lesa to open and deepen that drain, to diacharge 
that water by it. That he intends to do so, is proved 
by bis own appKcatton to the Council of Dunbar 
No. 5, of process in Inferior Court, and it is quite im- 
proper in him to pretend in this process, that his ob- 
ject ia merely to drain the ground which once be* 
looked to Orieve Wilsan. His object might be to 
dnun it» indeed, but it is of the water which he has 
thrown qq it. from his contiguous property, and 
which water the town of Dunbar ia entitled to atop 
from reachiog the drain in question." 

On IMi Fehraary 1828, the foUowing inter* 
loei|tor waa pf0noiuseed>*- 

** The Lord Ordinary having heard parties* procure* 
|ers» upon tbeffround of the conjoined processes and 
closed record, Finds, that the actieo before the fiherilf 
wMnatof a pptscssory ntfuicb for J 
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session of the dnun which Mr Sawers and his au^ 
thors had enjoyed forty or fifty years ago, but was 
for having it found that he was entitled to hare 
more than he had possessed^ namely, the right to 
deepen said drain : Finds, therefore, that the action 
was of a declaratory nature, and incompetent be« 
fore the Sheriff; and, therefore, not only an that ac- 
count, but of the merits, as alluded to io the Lord 
Ordinary's note of the 18th day of November 1826, 
advocates the cause^ and assoilzies the defenders; 
And, in the declarator. Finds and declares in terms 
of the libel, and decerns : Finds expenses due, both 
in this Court and in the Sheriff's." 

Against this interlocutor Sawers presented a 
reclaimii^ note, upon advising which, 

Lord Glenlee observed, that Mr Wilson bad 
been satisfied with the drain in question for 50 
years; and no natural cause was assigned, or 
change of circumstances not depending on him, 
which made it necessary to get an extension of 
the drain. So fisur as may be necessary to im- 
prove it, and to render it fit for its original 
purpose, Mr Sawers may have a right. 

Lord PitmiUy thought that the interlocutor 
was right, and that the conclusions of the ac- 
tion, at the instance of the Magistrates, were weU 
founded. 

The Lord Justice'Clerh concurred. It was 
beyond the power of the Sheriff to impose a 
burden on the Town for the purpose here aver- 
red. The Judge Ordinary could give^ no ex- 
tension of the original riffbt. The right de-. 
pended on a contract, which containea a re- 
servation of the Miu^strates* power to deepen 
the drain, but gave Mr Wilson no such power. 
Mr Sawers applied to have St enhirged ; but, 
having got the original right by the indulgence 
of the Magistrates, he must apply^ again to 
them for any larger privilege. The Court 
could not grant a new right, without a quid pro 
quOf or consideration on the other 'side. 

The Court adhered. 

l^rd Cringletie, Ordinary.^-Couniel for Advocator— - 
Cockburn, and W. Oibson-Craig i Gibton-Cmigs and 
Wardlaw, Agents. For Deftnder — Skene and Marshall ; 
John Gibson, Jan., and Anthony Murray, W.S., Agents. 
—Mr Thomson, Clerk. 

No. 303.— GiBB V. Winning. 

Tack. — In 1813, the pursuer let to the re- 
spondent part of the lands of Balmore, in Stir- 
Imgshire, for 12 years, at the rent of £40. 
This sum was paid as the first year's rent. The 
respondent complained that the rent was too 
high, and the pursuer gave him a deduction of 
£5 ; accordingly, for the next seven yean, the 
rent paid was £35. - In like manner, tlie por- 
suer gave a further abatement, whereby the 
rent paid, during the last four years, was only 
£30 per annum. 

On the expiry of this tack^ the parties agreed 



upon a new lease, at a rent of L24. The re- 
spondent stipulated for a deduction of L5, for 
repairing dvkes, from the first vear's rent, which 
was agreea to. The respondent then tender- 
ed payment of L19, being payment of the first 
year's rent, under the new bargain ; but the 
pursuer, instead of applying this payment 
in dischai^e of rent imder the new lease, msist- 
ed on adding it to the last two years of Uie fini 
tack. 

In an action before 'the Sheriff of Stirlmg, it 
was found, that the pursuer was not entitled to 
apply this L19 towards payment of any part of 
the rent exigible under the old lease. 

The present advocation was brought to have this 
finding of the Sheriff altered. The record hav- 
ing been closed, the Lord Ordinary pronounced 
the following interlocutor:— 

** 3d March 1820.— The Lord Ordinary having 
resumed consideration of the debate, and advised the 
process, advocates the process : Finds that, during 
the preceding lease, which was for li years, it is not 
denied, that at the end of the first year, the respoB« 
dent made a remonstrance that the rent was too hi^h, 
and it u admitted that subsequently, for the nine 
following years, he paid onl^ L3d of yearly rent, and 
the advocator elaiaaed no higher sum for these years ; 
finds, that in January 1826, the parties bargained 
for a new lease, which is now current, at L24 of year- 
ly rent ; and the advocator does not ailq^e^ that at 
this time he stated that he was to revert again to the 
original rent for the two last years : Finds, that it 
must be presumed, the parties bargained on the under- 
standing, that for these two years the same rate of 
payment was to be taken as for the preceding years, 
unless the respondent proves by the oath of the advo- 
cator, that be further restricted the rent, for these 
two years, to L30 : Allows a minute of reference to 
be put in within eight days, and, when given in, al- 
lows the advocator to see the same." 

The pursuer having reclaimed against this 
judgment, the Court pronouneed the following 
mterlooutor :— 

** Recal the several findings in the interlocutor of 
the Lord Ordinaiy i Find, that the alleged restric- 
tion of the rent for the two last years, under the first 
lease, and the amount of such alleged restriction, 
maybe proved by reference to the oath of the advo- 
cator: Remit to the Lord Ordinary to proceed ac- 
cordingly, and reserve all questions of expenses to 
the conclusion of the cause.^ 

Lord Oriioarv, Medwyn. •« jid, Jameson and A. 
McNeill, — Alt, Whigbam. — Alexander Nairae^ and An- 
drew Bayne^ Agents.— Mr Thomson, Clerk. 

No. dOi.— Sharp and Others v. Dvkb or HAioLTOir* 

Title to Pursue^^ThB object of this action of 
declarator was to establish two rights of servi- 
tude in favour of the pursuers, as burgesses, 
feuars, heritors, or inhabitants of the burgh of 
Hamilton ; the one was a right of taking sand 
and gravd from a bank of llie rirer Clyde, the 
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property of the defender; the other was a 
right of taking water from the Clyde, be- 
low its janction with the Avon, between the 
line of Hamilton Bridge and a place further 
down the river, commonly called the OM Coal- 
ford. The pursuers were thus designed in the 
summons : — 

** William Sharp, tallow chandler, feuar and bur- 
cess in Hamilton ; Dr Charles Freebairn, feuar and 
burgess there ; James Brjrson, surgeon, feuar and bur- 
gess there ; James Naismith, writer, feuar and burgess 
Uiere ; J.obn Fairley, smith and feuar there ; Robert 
Thomson, grocer and feuar there; William St^el, 
weaver and feuar there ; William Henderson, mason 
and feuar there ; Henry Scott, brewer, burgess there ; 
and John Mather of Meikle Earnock, also a burgess 
of the said town — ^pursuers.** 

It was stated, as a preliminary defence, that 
the pursuers had no title to insist in the action 
— that the servitude, claimed under the action, 
was a pnedial servitude, to the constitution of 
which some dominant tenement was necessary ; 
end therefore, that the title^tftfar and burgess^ 
Jtuar only, or burgess, was not sufficient in pur- 
suing this declarator. 

William Sharp and James Niusmith withdrew 
their names from the action ; and the action was 
dismissed, so for as raised at the instance of 
John Mather, who was merely an honorary 
burgess. The Lord Ordinary tnen pronounced 
this interlocutor : — 

<" 26M February 1829.— Hnds that, being a feuar 
or inhabitant of the burgh of Hamilton, afibrds a 
sufficient title for claiming and exercising a right of 
digging and ealYying away satad Snd gravel from the 
ahore or banks of sand and gravel of the river Clyde, 
not arable or lying in pasture, ^and from the bed of 
the said river as libelled, for the use of their tene- 
jnents within burgh, or for laying roads, foot-path^*, 
and g irden-walks within the hursh of Hdmilton, and 
of taking water from the Clyde tor the pursuers* use 
as libelled : Finds, that as Henry Scott, who has 
produced no right as a feuar, is stated by the pur- 
suers to be an inhabitant of the burgh, and that the 
property of William Steel and William Henderson is 
suted by the defender to be situated beyond the burgh, 
the considera^on of the objections to the title of 
these pursuers should be reserved to be disposed of 
afterwards, as these statements, which are not admit- 
ted, re(]uire probation. And finds, that there is a 
sufficient instance under the titles of the four other 

Sorsuers, Dr Freebairn, DrBiyson, John Fairley, and 
Lobert Thomson, for carry i ng on the present action. 
And, in respect the defender states he is not to ac- 
quiesce in this judgment, finds him liable in ex- 
penses,** &c. 

The defender reclaimed to the Court; and 
their Lordships pronounced the following inter- 
locutor : — 

** Recal the general finding in the interlocutor of 
the Lord Ordinary, as to what constitutes a sufficient 
title to claim and exercise the right in dispute, 
and al90 the findings aa to th^ tides of Henry Scott, 



William Steel and William Henderson : Sustmn the 
present aetion as at the instance of Dr Freebairn, 
br Bryson, John Fairley and Robert Thomson c 
Find it unnecessary, in hoc ttatu, to decide as to the 
titles of any of the other pursuers : Of new find ex- 
penses due to the former pursuers above-named, and 
whose titles are hereby sustained: And, with these 
findings, remit to the Lord Ordinary to proceed fur- 
ther in the cause as to his Lordship sbau seem just/* 
Lord Ordinary. Medwyn.— ^cf. Jeffrey and Jardtne^ 
^AU. Rutherfurd. -^ Scott, Finlsy, and Balderston, 
W.S., and Robert Rutherfurd, W. 8. Agents-^-Mx 
Thomson, Clerk. 

No. 305.— PotLOK, Sutpender, v, ALkTHxa & OTHsaib 
Seipondentu 

Title to Pursue, — By disposition dated 7ti| 
June 1822, William Deans conveyed to the 
suspender, Allan Gilmonr, and Arthur Pol«- 
lock^ I 

" All and Whole the mailing of Hairshaw, lately 
possessed by the deceased William Alexander, late 
tenant there, and thereafter by James Walker, por- 
tioner of Hairshaw, being a part of the lands and es- 
tate of Corsehill, lying within the parish of Stewarton 
and sheriffiiom of Ayr ; the valuation of which landi^ 
or valued rent thereof, is LIS Scots money, together 
with the tithes, both parsonage and vicarage, of the said 
lands: And all and sundrv houses, biggtngs, and 
-yards, in-field and out*>fiefd, mosses, muirs, and 
whole other privileges pertaining to the said lands, aa 
the same were heretofore possttsed by the said Wil- 
liam Alexander,*' &c« 

The right of the susj^nder in this fium, and 
of servitude in the Mnir of Hairshaw, ia one- 
third pro indiyiso along with Allan Gilmonr 
and Arthur Pollok, who are not parties to thif 
action. The servitude of pastun^e over the 
muir belonging to the farm of Hairshaw ex- 
tends to one-twelfth, being in proportion to the 
valued rent of the &rm, alon^ with the other 
farms on the barony of Corsehill. In July 1S22, 
an advertisement was inserted in the Glasgow 
Chronicle, intimating that the proprietors of 
the muir wished to protect the game upon it* 
Notwithstanding which notice, ^e respondents 
were found on the muir, in pursuit of game» 
without written permission from the auspendera. 
The present suspension and interdict was 
brought in August 1825 ; the Lord Ordinary 
granted interdict^ but aflterwards, on advising 
the bill with answen, his Lordship passed the 
bill, but recalled the interdict. 

The letters of suspension wore afterwarda 
expede, and served as a sunpnons ; and having 
been followed by answers, revised condescen- 
dence, answers, and notes of pleas, the record 
was conipleted, and closed in the i|siial form- 
William Craig, one of the respondents, de'^ 
nied that he ever was found on the muir in ques- 
tion, in pursuit of game ; and the other two re^ 
spondents, Gilmour and Mather, objected to the 
title of the su8pen4er, on the ground; thal^ 
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jtmy'mg oely a pro iadwiio iaterest in a trifliiif 
portion of a servitude of pafturage, and no right 
$0 kill ffan^ hifflseif, he bad no right to prevent 
iodiera from doing lo. 

The Lord Ordiaaij, 1^ Fekmaqr 1^M» 
jpronovnced the feUowiiig interloctttor :-— 

** Findtfj chat in the circumstances of this case, ni 
appearing on record* the suspender was not ei) titled 
to interdict the chargers, Willfam Mather and John 
Gilmoar : and, therefore, iti respect to them, recals 
the interdict, finds the letteryi orderly proceeded, and 
decerns : Fidds the Suspender liable to these ehar^^ 
ers in expenses, of whicii appoints an account to be 
given in, and, when lodged, remits to the Auditor to 
tax the same, and report : And, in respect to the 
other charger, William Craig, who admits that.he has 
too rigbt to kit! game on the enrir in ^estion, but de- 
tMB that he ever thresdeoed te do so, as fiterred by 
^ suspender, appoints the ieause to be enroUed in 
'the Roll of Motions, with a view to a remit to the 
Jury Coortj or other tf4al of this disputed fact* 

** NoTB.— The 8U8|)ender, who adoiits that be baa 
/jight to only one tbird» promdhin^ of annall poiw 
;ftion of this muir, and yet daiins the right of killing 
^ame upon i^ seems to be in no condition to allege 
a settled or customary use of the muir, so strict as 
to exclude persons having right, such as he does not 
ydeoy the two chargers have. It is not easy to see 
^ow a feu of a fium, with a right of oommopty on 
jthis muir, to a small extentt ahaH give rigbt to kill 
game on it, to three pro iadMo feuare at once ; while 
^ lease of a fivm, apparently lai^er, with its com- 
^onty on the muir, particularly including all nght aa 
respects gam^ should not give this right. Ae to 
'Craig, the Lord Ordinary cannot admit the doctrine^ 
that an interdict may be obtained t»y a proprietor, 
against any man, at pleasure. The Lord Ordinary 
conceives that wrong iQust be done or threatened, or 
'apparently intended to be done» to found ground for 
an application of interdict.** 

The suspendedT reclaimed against thk int^- 
locntor generally ; and the rjespondentQ ako le- 
iclaimed, in so far as it assumed that the sus- 
pender had a title to sue for an interdict in the 
jterms craved, and did not repel the reasons of 
isnspension as to Craig, and find him entitled to 
lexpenses. On advising these reclaiming notes, 
' Lord Glenlee stated, that he had no inclination 
to alter the interlocutor of the Lord Ordinary. 
It was not sufficient for the suspender to say, 
that he had a good title. He must have the 
Very title that is set forth in the suspension. 
He then states, that he is a joint proprietor, 
along with Mr Cunningham of Lainshaw and 
General Dunjop. ' But this ^as not the fact, as 
appeared from the disposition hy William Deaiis. 
" Lord PitmiUy concurred. 
'^ The Lord Justice-Clerk considered the ob- 
jection to the title of the suspender to beiii- 
Tincible. The statement of the title was not 
oomct. Upon the merits: Suppose that the 
whole three jdlnt proprietors were parties to tids 



action^ hb Lordship had deubts^ wider th.e &ct8 
which here occurred. Ais Lordship rather 
thougl^t, thi|t conunon jpirojprietbn were entitled 
ioicL^dict comiHon^poacners. But this coul^ 
not apply to the case of.tho^e having leave from 
joint proprietoi;^ Hie action conduded for a^i 
interdict against persoiis shooting without leave. 
But, at the time the interact was applied for, 
there was no title. 

The Court pronounced the fbllowlng interlo- 
cutors: — 

On the reelaimin^^ Mf for Pollek :«— 
*' Refuse the desire of this reclaiming note, and ad- 
here to the interlocutor of the Lord Ordinary sub- 
miUed to review, in so far as it recals the interdict 
craved by the suspender, Pollok, and finds him liable 
to the chargers in expenses ; but alter that interlo- 
cutor^ in so mr as It appoints the case to be enrolled, 
with *a view to remit to the Jury Court, or othei^ 
wise to tiy f be qneation, at to Ae ebarger, Crai^ 
therein ftated, and deoem t Find expenses doe^ ai- 
iow an aeeoaat to be given in» and, when lodged, r&- 
mit the same to the Auditor of Court* to tax and r^- 
port.V ' 

On the reclaiming n<^ Ipr If ather r^^ 
"^ Find that the suspendef has no title to sue for 
an interdict, in the terms craved by him : Repel 
the reasons of suspension iUnp t kUer ^ as to the respon- 
dent^ Williatt Craig, and in to fiir alter and recsi 
that pint of the interloentor submitted to review 
which relates to him : Find expenses due, allow an 
account to be ipf^ in» and remit the same, when 
lo<bed» to the Xuditor of Court to tax and report, 
i^d decern.** 

Lord OnUaary, ilaclMnsie.«^ifcf. |Boll«itiMwGeneril, 
and Bf ontritb|.*^lr. JardiDe.-^aii»es Ciawferd, W. S. 
and W .Patrick, W.a Agents:*;«fA\lr Fetgvsoa» Cleiic 

Now 306.— CJoLQUHOON A Omsas t. M'Kav Sc Ontxas. 

Expenses. — In taxing the account of expenses 
in this ease, the Auditor reserved for considenU 
tiop of the Court an objection stated to a sum of 
£20, 2. 7., incurred in taidn^ the deposition of a 
person going abroad, lio lie in ireientii. This 
deposition never <waa opened up; the interlocu- 
tor remitting the canse to the Jury Court hav; 
ing been reoilljed* 

Oh advising tKe objections, 

Lord Pitmwv ohserved, that this was a ques- 
tion of preoe<fent. The interlocutor awarded 
expenses generally, not subject to modification. 
There might be extnyndicial expensea» and 
these might be stru«^ off; but, when an inter- 
locutor found expenses due generally, it meant 
judicial esepenses* 

The Court r^elled the objection. 

Tod and Wright, W.a, and D. Brown, W.& Agents, 
—Mr TlaMMsni Clerk. 
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No. a0l7;-<^n CL HAunr k Ei^ op Blrib. 
Coal LeveU — FortuUoui Draining — KemAt, 

In 1815» Sir diaries Halket granted a lease 
fo the Earl of El^iii of the coal m bis lands of 
Pilinrane and RaYnMilh^ y/Mi aa exclusive right 
** to the' kfreb neeessary for wbrking^ tlra said 
coals, so far as fii kis lands or belonging to him i* 
and by aa agr^enieDt in 1818, Sir Cluuies rati- 
fied and homologated the communioation of the 
Pitfirrane level, which the Earl had carried for- 
ward from its terminattott in the lands of Ur« 
2uhart towards Balmulh, through lus own coal- 
elds of Clime, &C. lying between Urquhart 
and Balmulh. On the other hand, Lord Elgin 
l^ound himself to pay Sir Ghl^'les, <^ in name 
of compensation for the communication of the 
said level to his coal-fields of Clune, &c. such 
s sum a^ ^]!^^ b^ fixed by arbiters nominated 
by them; The Earl afterwards refused to pay 
any sum in name of compensation, ov the 
Aground that he could not make any use of the 
level for the Balmulh coal but by carrying it 
through his own. The present action was there- 
fore instituted to have it declared, that Lord 
Elgin had no right, nndlsr the lease of 1815, %o 
fise the Pitfirrane level, except for working the 
eoal thereby let ; and, that his Lordship's rifi^t 
tJo communicate the said level to his own fields 
of coal, was constituted solely by the agreement 
1818 ; and to obtun decree- for such sum as 
might be determined to be the true valae of such 
communication. 

After considerable procedure^ the firflowing. 
• interlocutor was pronounced : — 

** lOM JiMe 1825.— The Lords having advised the 
petition of Sir Charles Halket, minute for the peti- 
tioner, and * answers to both by the Earl of £Igin» 
ttiej recal the iDterlocutor of the Lord Ordinary com- 
plnined of, and fitid,> chat the pursuer^ 8ir Charles 
Baiket, baa right to a compentation from the defend* 
er for the use of the Pitfirrane leret^ for* any coal not 
contained in the agreement and tack between the 
parties ; but find, that the defender is not Hbble to 
the poraner in anjr compenasiion for the communica- 
tion of the SBtd Pitfirrane level to the coal-fields of 
B^lmolh f and with these findings, remit the ease to 
the Lord Odfaiary. with rndtruetions to remit, before 
answer, to Messrs Robert Fild, and Robert Beau- 
mantel, the persofrs named in the agreement of 10th 
November 1818, to ascertain and report to his Lord- 
ahip the true worth and vahie of the communication 
of the Pitfirrane and Urquhart level to any coal-fields 
belonging to, or leased by the defender, not contained 
fa the said tac& by the pursuer to the defender ;: the 
said report to be pat in to the Lord Ordinary on or 
before the first box-day of the ensuing vacation : 
Also remit to the Lord Ordinary to find the respon"* 
dealt UaUein the expenses of process/* fte. 



' This remk was applied by the Lord Ordi« 
iiary,7on 9d February 1987; and his Lordship 
afterwards renewed the remit to Mr Bald and 
Mr John Williamson, overseer of the Marquis 
of Lothian*s colliery at Newbattle. Separate 
reports were ffiven hy Mr Bald and. Mr ,Wil- 
liamsoB, en advisiBg wlueh, the tand Ordiaarjf' 
pronounced the foUowiaff interlocotor, aeoom.- 
panied with the sali^iwd note ;=— 

«« mh Fdfiruarjf 1828.— The Lord Ordinary having 
considered the report of Mr Bald, and also the report (x 
Mr Williamson, and whole process, Finds, that m ealU 
mating the value of the communication of the Pitfirrane 
and Urquhart level to the coal-fields mentioned in the 
interlocutor of the Lord Ordinary^ dated the 3d Feb^ 
ruary 1827, it does not seem proper to take into 
consideration the chance of that coal being freed of 
water by fortuitous drainage,^ withoot that communi- 
cation ; but finds, per contra^ that it (s proper to taker 
into consideration the facilities which the existence 
of the Urquhart level afforded to the defender to 
drain said coal independently of the said communi- 
cation.^ and ramts of new to Messrs Batdand Wil-- 
lianison to report in this view, in terms of the former 
remit.'* 

« JTote, — What is to be estimated, is not what the 
pursuer has lost, but what the. defender has gained by 
the communication. Now, in estimating that, thouj^^ 
the Lord Ordinary thinks the opraion of Mr WiU 
liamson as to fortoitoiM drainage too conjectural^ yet 
he does not see how the existence of the Urquhart 
level can possibly be laid out of view. Suppose the 
Urqpbait le¥«l had bsQn- equally deep, and that the 
sole advantage of the communication with the Pitfir- 
rane levei had been, thai it could be made for h\W9 
less than a commuidaHOn. vith t%K| Urquhart level,, 
could that circumstance have Been overh>oked, and 
the value of the communication with the Pitfirrane 
levet estifaiatad, aaif these was no Qthsr akeniatifv: 
for getting rid of the water hiit^by steam-engine f Thar 
Lord Ordinary cannot adopt this Tiew.*' 

Against this judgment the Earl of ETffin re^ 
claimed to the Court, in so far as it found, that 
it did noi wksa tM wyw lo take iato eonskiedi^ 
taoa the cfaaaee at the eoal being freed of water 
fjrem fortaitoua dnihia|[e» And- hia Lovdahipr 
oraved the Coast to remit to the Lord Ordinaty^ 
with iiistmetioiia te reanit tia Mesara BaMami 
WilliamsoD to repert of nein hav4nff in view 
not only the oiremnstaiiees eenneeled with the* 
Urquhart level r^lhn^ to in the swd findingir. 
but* also all £lcta and eircuiBstaiiees arisiag firoai 
the sitiation of the eoal-fields in qneslioB, tmA 
from the nature of the strata, whereby die said 
fields may be freed of water independent of the 
conunanication of thd foresaid Fitfirraue and 
Urquhart levels. On advising this reclaimiag 
note, the Court proiioiiBced the following iiiter«« 
locator :— 

" Recul the interlocutor of the Lord Ordinarjr, ia 
so ftr ae complained of: Remit to his Lordship t» 
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remit of new to Messrs Bald and Williamson, to re- 
port on the true worth sod.yalue of the communica- 
tion of the Pitfirrane and Urquhart levels to the Clune 
and Baldridge coal-fields, and otlier coal-fields be- 
longineto the defender, taking into consideration not 
<Mly the facilitiest if any, which the existence ot th^ 
Urquhart level afforded to the defender to drain 
said coal-fields, independently of the said commnnica-' 
tion, but likewise what would have been the natural 
and necessary eSect of the strata in the Clune, Bald- 
ridge and other coal-fields belonging to the defender, 
upon the drainafje of these coal^elds, through the 
Pitfirrane level, independently of any direct and arti- 
ficial communication with that level, and generally 
taking ipto consideration every circumstance oflTect- 
ing the amount of advantage gained to the defender 
by the direct communication in question ; and, in the 
•vent of any difference of opinion between the two 
reporters, to remit to any tnird person of M\U to be 
nntuall^ chosen by the said Messrs B»id andf Wil- 
liamson, to report on tbo points of ditferenc6 that 
nay hate arisen in their opinions, it being . under- 
atood that, in terms of the remit of Sd February 
1827, the whole shall be before answer^ on any of the 
matters not already fixed by final interlocutors of the 
Court.** 

. Lord Ordinarr, Bflsckenzie.—- Counsel for Pursuer, Jef. 
Ireyand Cuningfuune; H. Sands, Agent.^-For Defender, 
Geo. Joseph Bell and P. Robertson; CranstouD and 
Anderson, W.& Agents.— -Mr Rollahd, Clerk. 



FIRST DIVlSlO^^BlLL-CHAtfBER.) 



May Se, 1829. 

Na XB^'^BvBXfB, 8tap§ndgr,v, Sxibuko and RsKiovt, 

Mm of StupeHtion of an Ifferior Court Decreet contented 
to bjf the Stispender, refitted* 

In an nOioti at the dunvers" instance affainsi 
tfie anapender, in the Sheriff-Gonrt of Perth, the 
■napender lodg;ed a minute in process (7th April 
1829) abandoning his defences, and consenting 
to decree being pronoimoed against him, and ex- 
tracted. Decree was, in consequence of this mi- 
nute, pronounced on the 24th April 1:827, and ex-* 
tract^, and the suspender charged upon it. A 
aaspenisiote of this charge being brought, the 
Lord Ordinary pronolmced the following in- 
terlocutor :— • 

** 13<& Majf, 1829.— liie Lord Ordinal^ refuses 
this bill ; but remits the cause to (he Inferior Court, 
ill terms of the Act of Parliament, that the complainer 
may be repooed on payment of expenses;*' 

Against this interlocutor the chaigers reclaim- 
edf upon the ground, that it was incompetent 



under the above circumstances, and was pro- 
nounced without the chargers being heard. 

The Court accordingly pronounced thir in- 
terlocutor : — 

** The Lords hay.ing heard Counsel for the peti- 
tioner, and no answer beirilg made, they recal the 
interlocutor of the Lord OrdiiAiry reclaimed against, 
and remit to his Lordship to retee the bill of suspen- 
sion timpliciterz Find the suspender liable in ex- 
penses." 

Lord Ordinaiy, Fnllerton.— ^c/. Semplei— Johnr 
Oampbell, W. S. Agent. 



HOirs£ OF LORDS. 



May 22, 1829. 



No* Sb9L — Sfedis 0. ViLB^f&c. et e contra, 

Ckutioner'^Letter of CretHt'-^Pertont having granted a 
tetter of guarantee fir a teriet of bill transactions, 
fiundf reverting Judgment of the Court of Setsion, 
thdt the creditort had lott tecourte againttthe granters of 
the guaranteet in contequence of a change in the mode 
tf drawing the InOt which had not been intinmted to the 
eautionert, 

tn the year 1808, Walter Logan, as mana- 
ger of the Banton Coal Conmuiy, carrying 
on business under the firm of H. and R. Baird,. 
ajfipUed to Siitfon Eraser and Company of 
London, for an account credit to the extent 
of £7000. Eraser and Co. consented to accept 
of Loan's drafts to the amount of £2000, un- 
til satisfactory sechritv was procured ; and, in 
the course or NovemtMBr ana December 1808, 
Logan drew oh them to that extent, at three' 
months. Before these bills fell due, Logan pro- 
cured, from Archibald Speirs and others, a let- 
ter in the following terms, dated in January 
1809, and addressed 

. " To THB HONOURABLI Sim'oN FaaSEB AND CoY. — 

We request yod will accept the drafts which Mr 
Walter Logan, or any other person^ by his appoint- 
ment, in writing, may draw on you, from time to tiroc«- 
on account of H. and R. Baird, founders, at the Canal 
Basin, ntar Glasgow, and we hereby, jointly and 
severally, agree to guarantee your reimbursements, 
together with alt damages, or contingencies that may 
occur to vou, from the engaeements you may thereby 
come under, to the extent of JB7000, for the period of 
o'he year, from SlsC December 1808, wheii the amount 
of your outstanding acceptances, not remitted for, is to 
be reduced to jC6000, and thenceforth the sum to 
be reduced annually L2000, until the whole be liqai- 
dated, which will be at the end of the year 1812, un- 
til which time, subject to the said annual reduction^ 



Digitized by 



Google 



No. 14.3 



SCOTTISH JURIST. 



SS5 



the guarantee is to remain in full force : And we 
farther undertake, that the amount of your engage- 
roents, from time to time, shall be always providra for 
by remittance, on undoubted good biHs on banks, or 
other equally good houses in London, not having 
more than sixty -five da^g to run, such remittances to 
come to hand at least six days before your acceptance, 
for which they are intended to provide, shall (ail 
due." 

Logan handed this letter of guarantee to 
Eraser and Co. on the 20th of January, and, at 
the same time, advised them of farther drafts, 
at three months, to the extent of LI 100. In 
the month of Febmaiy following, when the first 
set of drafts were about falling due, Logan re- 
mitted Fraser and Co. L2Q00. He continued to 
operate on the account, down to December 1809, 
at which period the lialance dne to Simon Fra- 
ser and Co. was L7130. At this time, Simon 
Fraser and Co., along with Sir John Perring, 
and others, opened a banking establishment, 
under the firm of Fraser, Perring, Godfrey, 
Shaw, Barber, and Co. ; and the house of Simon 
Fraser and Co^ of which the late Mr Houston 
was a partner, changed its firm to that of Simon 
FroMCTf Houstofif and Co^ bat there was no 
change of partners. Intimation of this altera- 
tion was made to Logan, who was directed, in 
future, to draw on the banking houe, stating 
lA the body of his bfUs, '* mne to account 
with Fraser, Houston, and Co.," and to con« 
tinne to make his remittances to that house. 
Logan accordinflly did so, till April 1811, 
wlien the firm of H. and R. Baird became bank- 
rupt, at winch period the balance due to the 
London Imuso amounted to L5799, including 
L320 of commission, interest, and po8tages« 
For this sum the late Mr Houston, in 1811, rais* 
ed an action before the Court of Session against 
Speirs and others, founding upon the said let- 
ter of guarantee, granted by them. To this ac- 
tion defences were returned, in which it was 
maintained, \mOf That the ccmclnsion of the li- 
bel was not warranted by the letter of guaran- 
tee on which it was founded, inasmuch ad the 
letter, which was not transferable to other par- 
ties than those in whose fiivour it was minted, 
bound the defenders to guarantee Mr Logan's 
drafts on the Honouralue Simon Fraser and 
Company alone, while the balance claimed arose 
upon drafts, not on Simon Fraser and Compa- 
ny, but on the banking-house, and in account, 
not with Simon' Fraser and Company, but with 
Simon Fraser, Houston, and Company. And, 
2</o, that even if the letter of guarantee had 
been applicable to the drafts and advances made 
subsequon >f to the Slst of December 1809, 
yet its tenns and conditions bad not been 8t« 
tended to, in so fiur as it provided for the gra- 
dual reduction and liquidation of the advance ; 



and that the chum, in every view of the case, 
fell to be reduced to the amount of L4000, as ini 
December 1810. 

The cause bavlng come before the late Lord 
Meadowbank, a varietv of procedure took place, 
after which his Loroship pronounced the fol- 
lowing interlocutor : — , 

•" November 12, 1 813,— Having considered this 
minute, with the answers, reply and duply, and ob- 
serving that there is no difficulty as to the facts m 
the cause, or in the statement of accounu, which 
seem to call for further investigation, or for a remit 
to an accountant; and being of opinion that the 
drafts of Walter Logan, in the year 1809, on Frasci' 
and Companjr, for behoof of H. and R. Baird, are 
paid and extinguished by remittances from that gen- 
tleman, and cannot now become a ground of action 
to Fraser and Company against that gentleman, the 
Banton Coal Company, or the defenders, the guaran-r 
tees ; and being also of opinion, that the drafts of 
Walter Logan, accepted by Fraser, Perring, Godfrey, 
Shaw, Barber and Company, though authorised fay 
Fraser and Company, or the Honourable Simon 
Fraser and James Henry Houston, Esq., the sole 
partners of that Company, or of its successors, Fraser, 
Houston and Company, were not so conceired as to 
be entitled to the benefit of the obligation of guaran- 
tee, granted by the defenders, without, at least, notice 
of the change of firm thereby adopted being given to 
the defenders, so that they might have an opportunity 
of acquiescing therein, or objecting thereto ; sustains 
the defences, and assoilzies the defenders; but finds 
no expenses due, and decerns/' 

His Lordship also issued the following note :— 
** This case is certainly difficult, and of course my 
opinion will bend to authority, or the practice of 
merchants, if quoted to me. I should not have much 
regarded the mere change of firm of Fraser and Co. } 
nor if Fraser Houston and Co^ had proceeded to ac- 
cept Walter Logan's drafts, and referred for payment 
to Fraser, Perring, Godfrey, Shaw, Barber and Co«;— > 
this was merely equivalent to an order on their own 
bankers ; but by the conception of the obligation, the 
guarantees rely on the acceptances of Fraser and Co« 
not of any bankers they might choose to emp lor.— 
There was a great and essential change produced by 
the new measure, on the security in contemplation 
under the obligation of guarantee, and therefore inti- 
roadon and approbation seems to me to be requved. 
The defenders might have had private reasons for 
not dealing with the house of Fraser, Perring, God- 
frey, Shaw, Barber and Co., however unexception- 
able their security, or however superior to that of 
Fraser and Co." 

Mr Houston having died, kis executors, and 
certain of his creditors, sisted themselves as par- 
ties to the action. The question was afterwards 
submitted to the review of the Court ; and their 
Lordships, on 4th March IS20, found that Mr 
Logan's drafts upon Fraser, Perring, Godfrey, 
Shaw, Barber and Company, though authorised 
by Fraser and Company, or the Honourable Si- 
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iDOii IVoser and Jomefli Henr^ flodstoa, the 
tole partnerfr of tint Catdpnty, or of itg gucseetf- 
son, Fraser, Houston and Company, were not 
to be held as entitled to the benefit of the letter 
of guarantee granted bv the defendens, and 
in 80 far siMftaiified -th^ defences ; but . Emit- 
ted to an accountant to fepmt as to whether 
the drafts in 1809 bad been cKtinguM^ed 1^ re- 
mittanoes in spring 1810^ oir whedier these re* 
mittances were to be held to hare been applied in 
liquidation of the new drtifts tti the course of 1810. 
A report was accordingly made m by the Ac- ' 
countant, upon considering which, the Court, on 
13th November 1823, and 25th June 1824, 
found, that there was no soeoific appropriation of 
the remittances made by Logan atter tiie change 
of the firm from Simon Fiaser and CoMpany, t» 
that of Fraser, Hooaten and Company) in Janoavy 
1810, in referenoe to the drafts whieh had bseii 
drawn by him on the old irm prior to diat pe- 
riod ; and that the defenders were not entitled 
to derive benefit from the remittances made to 
the new firm, except in so far as these remit- 
tances, when compared, at any one period of the 
account, with the drafts drawn by Logan on the 
banking-house of Fraser, Perrii^ and Con»- 
pany, had the effeel ef rediictag the halanso be- 
low the amount for whidif the de fen deim wieve 
bound, as the aocowntr stood ai the end o# I>e- 
cember 1809, and of new remitted to the Ae^ 
countant to make up a state, shewing the exact 
balance doe by lift dMhsdcrt^ lUMordbig lo tUs 
finding. A ouestion then arose as to stating 
the dates of t ne remittaneos and drafts ia the 
aeeottnting. The Acconntant bmmIb up twe 
states of theaccooBta, in refevenee to the diffe- 
rent views entertained^ by the partiea; and the^ 
Court, on adrising the case, on 15th I>eoember 
1825, approved of the principle of accounting 
adopted in the first branch of the report, accoro- 
ing to which Mr Logan's remittances to Fraser, 
Houston and Company were to be stated on 
the dates of bis maKing.th^my and his drafts at 
the date of his advising them* Cases were af- 
terwards lodged' for the parties, upon consider- 
ing whioh, the Cowt, on 12th May 1826, re* 
puled the olgeetion staled for Ae defenders^ 
and decerned for the bahmce brought out in the' 
Accountant's report, as formeriy approved of 
by their Lordships. 

The siud Archibald Speirs and others entered 
an appeal to the House cft Lords against this 
Judgment; and Mrs Houston and Mr Oliver 
Vile entered a cross apjpeal against the decbbn 
of Lord Meadowbank, After- hearing Counsel 
for the greater part of two days, the following 



jndl^ent was pronounced by the Lord Chan- 
ee&r :— 

*' Die Vemerih 2^do M«uf ia89.^After hearing 
Counsel upon the origiiia^ petidoa of Archibald 
Speirs and Others, complaining of the interlocutors 
of the Court of Session in tlra Second Dirision^ — 
tfadpfaying thai the. same might be reversed, vasied 
or altered so far as complained of; and likewise opon 
the cross appeal- of Mrs Housioun and Mr OIi?er 
Vile, complaining of three interlocutors of the Lord 
Ordinary, and praying that thejr should be reversed, 
varied or altered; and also upon the answers to the 
saM ori^^ial appeal, and to the said cross appeal, 
and dttti considerstton had of what was offered en 
both sMsa ia these causes: It is onlerefd snd adjodg'^ 
ed^ by the liords Spiritual and Temporal in Parlia- 
menc aaseoibM, tlna the said interlocutors of the 
Sasond IUrisk>a, complsiDed of in.the said original sfv 
pealy. be, and the same are hereby reversed : And it 
18 further or Jered, tbst the said cross apfjeal be, and 
the same is hereby dismissed this House.'' 

Lord Ordinary, Me«lowbank.«^* O. Hopkirh, W.S.» 
aAd John Court, SiS.C., Agents in Scotland. 



f^ Tut^^oprietorsof the Jnaisfhadthe pleasure of 
announcing to' their Readers, and the Public, in UA Nuni<' 
ber, that they had now succeeded in dbtaining pennissioTt 
to trSn— lit the Juaisr throti^ the Fost-Oflice ; and it t£- 
foidrilMdlnMarhsaiiaeicefonr that they are ther^ enabled 
to s«tai« their numerous Country Subscribers of the ut- 
most rcgutoCy and promptness in the future dellveiy of 
tlie- PuUlcatfOn. They have also resolved to divide with 
their Readers the eipense of the Stamp, so as still to reader 
the «tofit the cheapest and moata rtesri bls off Legal RaeoRis.r 
ThOBsr Sabseriberv who are resident in the larger towns may 
stln bd supplied with the same regularity and convenience 
as formerly, ^the accredited BookscUen and Agents; and 
Slash as fni^lft Stamped Copies will be good enough to 
taafsmir their addt«8s» with a refhreoee in Bdinbutgfc: 
for payment, to the PubGsher, M. Ain>«asoK, Mound 
Place. 

KunftosacHi ; 
PridteC^ Published, and Sold by Micnm Aimasioir, 
Law. Printer, Mound Place. 
And sold also by Jamcs Dukcak, Bookseller, Glasgow ; J, 
FaaUAir, Bookseller, Stirling; C. Sidkt and Sok, Book- 
sellers, Perth; Thohas Millkr, Bookseller, Dundee; 
iWowM and Cb«f Booksellers, Aberdeen; Wm. M^CASTta, 
Bookseller, Ayr ; H. CaAwroan, Bookseller, KOmamock i 
Jons JoHKSTOH, Bookseller, Dumfries; John Raki^iik, 
Bookseller, Falkirk ; and Gsoaoi Maitlavd, BookwUer, 
Elgin.— Price is. iL stamped, and ls» unstamped. 
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COURT or^ Se ssion. 

INNER-HOUSE— FIRST DIVISION. 



June 2, 1829. 
No* 310L— Stein*8 Assignees v. 

CuAlQSy &c. 



MbssiIs GrB90N- 



Homdogalion,'-' Circumstances uruUr which!^ it was held 
that an oSHgnaHon by memhers of a bankrupt company 
subsequent to bankruptcy, in favour of the creditors of 
solvent company, in which tltey were also partners, was 
valid by the homologation of tfie bankrupt company* s aS' 
signee, 

John, Robert and jAmes Stein earned 
on business as distillers, at Canonmills and 
KHbagie, under different firms, for many 
years prior to 1812. They w^re also part- 
ners with Thomas and Robert Smith in a bank- 
ing concern carried on in London, under the 
firm of Stein, Smith and Company, and in Edin- 
burgh under the firm of Scott, Sitiith, lutein and 
Company. The distillery and banking concerns 
were, however, distinct and separate. — In July 
1812, both the banking concerns stopped pay- 
ment. John Stein Was at that time in Scot- 
land; but commissions of bankruptcy were 
taken out against the four other partners of the 
company, then resident in England. In conse- 
quence of this failure, the distillery company 
made a temporary stop, blit was not rendered 
legally bankrupt ; and, a meeting of their credi- 
tors being called in August, they recommended 
John Stein (the only partner in Scotland at the 
time) to execute (for himself and the other dis- 
tillery partners) a voluntary trust-deed, con- 
veying the whole of the distillery estate and 
funds to Mr W. Brown, and James Gibson- 
Craig, W. S., for behoof of the distillery credi- 
tors. This trust-deed was accordingly executed 
on 6th August 1812, and acted u{>on by the 
* trustees. . Immediately after, John Stein went 
to London, where a joint commission of bank- 
ruptcy was sued out against him and the other 
'four partners in the banking concern. Thereaf- 
ter, on 7th September 1812, the partners in the 
banking concern executed a general conveyance 
in the Scotch form, of their whole heritable and 
moveable estate in Scotland, as copartners, and 
as individuals, in favour of their judicial assig- 
nees, Messrs Cuthbert, Smith and Duval ; and 
on the 8th September 1812, John, Robert and 
James Stein, as copartners in the distillery con- 
cern, executed a general conveyance in favour of 
the said assignees of the distillery property, he- 
ritable and moveable. This last conveyance^ 



contained, however, an express reference to 
the prior trust-disposition (6th August) to 
Brown and Gibson, arid bore to be grant- 
ed, " subject nevertheless to the said trust-dis- 
position, provided the same shall hereafter be 
found to be good and valid." At this time, 
there was, in Scotland, belonging to the distil- 
lery concern, a quantity of spirits, valued at* 
£50,000,' which the Scotch trustees (Brown and 
Gibson-Cr^g) agreed to consign (for the pur- 
pose of being sold) to the assignees in Lon- 
don, under an express reservation of the claims 
of the said Scotcn trustees to the proceeds, for 
behoof of the distillery creditors, to be settled 
by aoourt of law, or otherwise. Two days af- 
ter this agreement, the assignees granted a letter • 
(26th September 1812) to Messrs Brown and 
Gibson, acknowledging that tlie distillery and 
banking concerns were separate ; and that the 
distillery creditors had a preference, and autho- 
rising the Scotch trustees to pay the distillery 
creditors in the first instance, aci^ording to the 
respective amount of their claims. The assig- 
nees entered into this arrangement, under the 
authority of a general meeting of the banking 
company creditors, held 9th September 1812, 
and Mr Gibson proceeded to pay a dividend up- 
.on tlie distillery debts. In March 1813, the as- 
signees-intimated their intention of not carrying 
through the arrangements of 26thSeptember 1812, 
which authorised the payment of the distillery 
creditors out of the fUnds of that concern ; and 
after a variety of correspondence with JVIr Gib- 
son, they, on the 8th May 1818, raised an ac- 
tion of reduction, &c. of the trust-disposition of 
6th August 1812, on the grounds — I. That the 
deed was not granted by the distillery compa- 
ny, nor with their consent, but by one of the 
partners (John Stein) without lawful authority. 
I L That It was granted yrhen the partners of the 
company were notoriously insolvent, and ac- 
tually bankrupt, tlie said company being thereby 
dissolved. III. Tliat it was granted within 60 
days of the legal bankruptcy of the individual 
partners of the said distillery company, and was 
not accompanied nor followed by a general ac- 
cession of all their creditors. IV. That the 
commissions of bankruptcy issued against the 
partners of the distillery company, qua partners 
of the banking company, were sufiicient to ex- 
^ud over all their property, wherever situated. 
Against this action the trustees (Gibson and 
Brown) pleaded — f. That all the partners of 
the distillery company had acquiesced in the 
tinist-deed ; and the pursuers and their consti^ 
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tuents had homologated it, by the resolution of 
the general meeting, on 9th September 1812, 
and the letter of 26th September. 11. That 
tlie distillery company was all along separate 
from the bankii^ company, and was never le- 
gally bankrupt. III. That the trust-deed was 
tecceded to by the creditors, in respect of the pur- 
suer's letter of 26th September. IV. Denied. — 
The Lord Ordinary, upon advising cases, pro- 
nounced an order on the parties, to prepare a 
case for the opinion of English Counsel, upon 
the question — ** Whether, on the supposition 
that the lettors from Messrs Cuthbert, Smith 
and Duval, to the defenders, dated 26th Septem- 
ber 1812, is held to impart an authority to the 
defenders to settle with the distillery creditors 
in the capacity of trustees, and, of consequence, 
to be a homologation of the trust-deed to that 
effect, such authority is, by the law of England, 
binding on the creditors of Scott, Smith, Stein 
and Co., and on^ the present assignees, the pur- 
suers of this action, reference bemg had to all 
the circumstances of the case, and m particular 
to the minutes of the meeting of creditors held 
upon the 9th of that month ?" — Upon advising 
the case, with the opinion of English Counsel, 
the Lord Ordinary pronounced (Slst January 
1829) the following interlocutor :-«• 

'* The Lord Ordinary having resumed considera- 
tion of the revised cases for the parties, opinions of 
English Counsel, &c. : Finds it proved, that by the 
law of Bngland, the pursuerK, as assignees of Stein, 
Smith and Co., acting for themselves and the creditors 
of the Company, had power to homologate the trust- 
deed executed by John Stein in favour of the de- 
fenders, for behoof of the creditors of the distillery 
companies : Finda it proved by the documents pro* 
duced, and facts admitted in process, that the pur- 
suers did homologate that trust-deed to the effect of 
authorising the defenders to realize and distribute the 
funds of the distillery companies, and for that pur- 
pose to ascertain the claims against the companies, 
and to settle with the creditors : Finds, that the de- 
fsntlers are bound to account to the pursuers for 
their acting and intromissions, only in the diaracter, 
and with the privilege of trustees under the said trust- 
deed } and therefore asaoilraes the defenders from the 
reductive conclusions of the libel,*and decerns,*' &c. 

Against this interlocutor, the assignees pre- 
sented a reclaiming note ; on advising which. 

Lord Balgray observed, that hej considered 
the Lord Ordinary's interlocutor quite right. 
The conduct of John Stein, in executing the 
trust, was most proper. It was an arrangement 
for the benefit of all the creditors. The corres- 
pondence ia process, and in particular the pur- 
suer's letter to the defenders on 26th September 
•1812, proved homologation in the dearest man- 
ner. ^A most important element in the case 
«lso was, that the distillery company was never 
legally bankmpt, and the porsners never raised 



this action, until they got into their hands 
£40,000 worth belonging to that company. 

Lord Crillits ajmed with the Lord Ordinary 
on every point of the case. The other Judges 
Goneurred. 

The Court accordingly adhered to the Lord 
Ordinary's interlocutor with expenses. 

Pursuers* Authorities. — (1.) firskine, B. tii. tit. 3» 
see- 20. ; Bell's Com. vol. 2. p. 615.; Lumsden o. Gor- 
don, November 172B. Diet. p. 576 ; Miller r. Douglas, 
22d January ISU.Fac. Coll. (283) | Struther r. Reid, 
1st July 1803 1 Stein's Assignees v. Bank of Scotlandpr 
20th January 1814; Selkrig v. Davis, 22d March 
1814, Dow, vol. ii. 

Defenders' Authorities.— Stein*s Assignees v. Barl 
of Mar, 13th November 1887, Shaw; Cullen on 
Bankrupt Law, p. 229 ; Palmer and Oth^s v. Hunter, 
February 25, 1825; Dieksoir and Go. v. Constable'^ 
trustee, December 1828. 

Lord OrdfaiBf?, Gowhouse.— ^c<. Farsytfa, Sandford, 
^jUt. Skene.— Daniel Fisher, 8.&C. Paraacra* Agent ; 
Gibson-Craigs and Wardlaw, Defeodeia*- A^ts.— Mr 
Hamilton, Clerk. 

No. 311.— Remikgton, Crawford and. Co. v. Man and 
Miss Bruce* 

Title to Puriuc^^Held that a party it not entitled to titi 
himielf as a pursuer in a depending action^ nor to have 
one action held as repeated in another, without the de- 
fsnder^s consents 

This was an action of reduction at the instance 
of Remington and Company, for the purpose 
of setting aside certain mortiM causa provisioiM 
made by the late Mr Bruce of Glenelg, in &- 
vour of his vridow and younger children, in so 
far as they interfered with the rights of certain 
onerous creditors of the said Mr Bruce. This 
action, as originally conducted by Mr Swinton, 
W.S., for behoof of all the creditors, (including 
Remington and Company, Sir M. Bruce and Miss 
Bruce), proceeded upon two grounds : I. That 
the provisions in favour of the defenders, being 
mortis causa and ffratuitous, could not compete 
with the claims of the pursuers as onerous cre- 
ditors. II. That ^Ir Bruce being insolvent 
when the provisions were made, they w«re re* 
duoible under the act 1621, chap. 18. — ^Reming* 
ton and Company having subseouently employ* 
ed Mr Pearson, VT.S., to attena to their inte- 
rests in the action, he made, in name of his 
clients (Remington and Company), and entered 
on the record of the proceedmgs, a judicial ad- 
mission, 

*" That Mr Bruce of Glenelg, at the time of his 
death, was possessed of funds sufficient not cmly to 
pay all his just and lawful debts, but also to leave a 
reversion to his family, the amount of which can al^ 
terwards be ascertained.** 

Tliis admission seeming to Sir M. Bnioe» 
Miss Bmce» and the other oneroas eredhors of 
the late Mr Bruce, an admission prejudicial to 
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their interests they withdrew from the action, 
' and instructed Mr Swinton, W.S., who conti- 
nued to act for them, to raise another action of 
reduction against the same defenders, in which 
they adhered to their former reason of reduc- 
tion founded on the late Mr Bruce's insolven- 
cy. Before the inducia iu the second action 
wid expired, Mr Swinton, in name of his clients, 
lodged in the original aotion at the instance cf 
Remington and Company, a minute, consenting, 
on the suggestion of the Lord Ordinary, to 
their actioq of reduction beinff immediately re- 
peated in the original action. But, on the under- 
standing, that they were not to be affected by 
tte foresaid admission in the original action on 
the part of Remington and Company. The pro- 
poeiu in thu minute was objected to by the de-, 
fenders, on the g^nnds — I. That the parties 
to the minutei ittlter having withdrawn from 
the original action, were not entitled to sist 
themselves again in that action as pursuers, nor 
to have their subsequent action of reduction 
held as repeated in it, without the consent of the 
defenders. IL That the aotions being material- 
ly different, founded on opposite averments, 
and at very different stages, it would be injus- 
tice to Remington and Company, as well as to 
the common ^fenders, to delay the original ac- 
tion, now ripe for judgment. The Loni Ordi- 
nary pronounced, on 26th May 1829, an inter- 
locutor in these terms :-« 

^' Having heard parties* procurators on the sub- 
ject of this minnte, allows the process at the instance 
of Sir M. Bruce against the defenders, Mrs and Miss 
M. Bruce, to be held as repeated in this action, and 
appoints Sir M. Bruce to prepare and lodge a case 
within ten days.'* 

Against this interlocutor, the defenders, Mrs 
and Miss M. Bruce, presented a reclaiming 
note ; upon advising which, 

Lcrd Balgray said, it would be most subver- 
sive of justice to allow a party to tlirust him- 
self into a depending action, as a pursuer, with- 
out the defender's consent. The two actions 
here seemed completely different ; one proceeded 
upon the ground of the insolvency of the grant- 
er of the provisions ; the other admitted that 
he was solvent. He thought the interlocutor 
should be altered. 

The Court accordin^y altered the interlocu- 
tor of the Lord Ordinary complained of, and 
found Sir M. Bruce and the other compearers 
liable in expenses. 

. Lord Ordinary, Meadowbank. — Jet» Skenp, O. J. 
Qnice,^ Bell Rnd U. — Mt, Wood. — Bowie and Camp- 
bell, W.S. Defenders* Agents; Alex. Pearson, W.S. 
Pursuers* Agent ; A. Swinton, W.S., Agent for Sir M. 
Bruce. — Mr Hamilton, Clerk. 



June 4, 1829. 

No. 3f2. — FiNLAYSOS V, BCASELt. 

CompenuUion^'^A party held not entitled to compensate 
articles purchated at a public roup, with iUit/uid counter* 
clainu. 

. The pursuer had right to the lease of CuUis, 
a ikrm on the estate of Shandwick, by as- 
signatioD dated, 3d November IB 10, from 
Darid Aitken, the original lessee. His right 
was confirmed by a regular lease, granted 
by the respondent as trustee on the estate of 
Shandwick, in his &vonr, dated 18th September 
1823. It was afterwards agreed upon oetween 
the landlord and the pursuer, that this lease 
should be renounced in the landlord's favour, 
upon his. becoming bound to take the whole 
crop and stocking at a valuation. The refereea 
reported a valuation ; in terms of which the pur- 
suer made up an account, adding thereto some 
articles valued under special remits to valuators. 
The total amount claimed by the pursuer was 
£3768, 5. 5. ; the whole articles so valued were; 
delivered over to the respondent, and posses- 
sion of the lease was ceded in his favour. Fro|n 
this account, however, there fell to be deducted 
an arrear of rent dne by the pursuer, amounting 
to £2321, 2s. ; thus leaving a balance in his fa- 
vour of £1447, 3. 5. For this balance, the pur- 
suer raised an action, which is still in depen- 
dence in the Court of Session. 

On 15th August 1826, the respondent hav- 
ing displenishea the farm, a public saie took 
place, at which a g^at many of the articles 
were exposed that had formed the subject of the 
valuation two years before. At this sale the 
pursuer purchased articles of the value of £80 
8s., and took possession of his several purchases^ 
By the articles of roup it was stipulated, that 
purchasers above £5, who wished credit, should 
grant bills at the close of the sale, with sufficioat 
security ; and that, failing their doing so, the ex- 
poser snould have it in his option, either to have 
the lots put up and resold, or to pursue the 
buyers forpayment of the prices offered by them, 
with one-nfth pai*t more in name of penalty. 

The pursuer alleged, that no demand waa 
made upon him for payment or security, in 
terms of the articles of roup, because it was ar- 
ranged between Mr M*Rae, the factor on the 
estate who conducted the sale, and liim, that the 
value of the purchases should be compensated 
by his claim under the depending procei»s in 
the Court of Sessi<>n. The respondent, however, 
denied having entered into any snoh arrange- 
ment, or given his consent to the removal of the 
things purchased ; and, at the distance of seven 
months from the time of the sale, an action was 
raided before the SheriflF of Cromarty for the 
amount of these purchases, in which the Sherifiv 
31st August 1827, repelled the defences, and de- 
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cemed in terms of tbe libel, and found expenses 
due. The pursuer brought the present advoca- 
tion of that judfcment ; and the Lord Ordinary, 
3d February 1829, 

' ** Remits the ttame timpliciter to the Sheriff, and 
decerns : Finds the adyocator liable to the respon- 
dent in es penses.'^' 

The pursuer presented a reclaimin(2^ note 
against this interlocutor; on advising which, 

Lord Bai^'ai/ was for adhering. It was a clear 
le^al fraud in the advocator to go to the public 
sale and purchase nrticles, intending to set them 
off against his illiquid claims. The Court 
oujrht not to countenance such transactions. 

The Court concurred with his Lordship, and 
accordingly adhered to the Lord Ordinary's in- 
terlocutor^ with expenses. 

• Lord Orrlinnry, Meadowbank.— fc/fc^ A. Wood, — Alt, 
Cockburn. — Jamei Miicdonell, AdvocRtor** A>ent ;' 
Hogh Cowan, Respondent's Agents.— Sir R Dundas, 
Oerk. 

Ko. 313. — Honoumbje Mrs M'ICrnzif. aid Loai> An** 
VOCATE V, Magiitratks of Dlngwall. 

Breach •/ Interdict — A party interdicted denying theae* 
curacy of a jUan , according to which titc Lord Ordinary 
had granted the interdict^^A remit made to a surveyor 
to ascertain the facts. 

This was a petition and complaint at the in- 
stance of Mrs M'Kenzie against the ^fagistrates 
of Dingwall, for breach of an interdict granted 
by Lord Corehouse, prohibiting them from fish- 
ing in the river Conon, above a certain line, as 
delineated on a plan, from the information af- 
forded in which his Lordship had formed his 
judgment. The respondents denied that they had 
committed a breacn of interdict, and maintained 
that the plan, from which the Lord Ordinary had 
derived his information, was inaccurte, and did 
not afford sufficient directions for enabling them 
to avoid a breach of interdict. Tlie Court, ac- 
cordingly, in a special interlocutor, remitted to 
Neill M*Lean, land-surveyor in Inverness, to 
survey the ground delineated on* 1^ said plan» 
and to report concerning the points in dispute, 

&C. 

Lord Ordinary, Newton— ^c<. Buchanan ; Alt* P. Ro- 
bert son.— Kol)ert Koy, W.S. Pursuer's Agent ; Home 
& Rose, W.S. Defender's AgenU; Sir R. Dundas, 
Clerk. 

No. Sl^k — Walkee v. Buckham. 

Error in essentialibus, — This case, which re- 
lates to the*right of a party to resile from a feu 
contract, on account of allq^ deficiency in the 
quantity of ground conveyed, has been remitted 
to the Jury Court, and will be reported on its 
re-appearance in the Court of Session. 

Alex. Goldie, W.S. and D. Honston, Agenfta.->Sir 
W. Scott, i;ierk. 

No. 315.— Carkuthers v. Dickaon & Others, 
Boxing papers^^^lathiii case Lord Ordinary, 



Newton, on the 14th May pronounced the fol- 
lowing interlocutor upon the defenders^ motion. 
. ** Prorogates the time for lodging the revised case 
on the p&rt of John Dickson and Others for ten days 
from this date; and makes avizandum to the Lords of 
the First Division of the Court, with- the motoal re- 
vised cases ; and appoints the same to be printed ancf 
boxed within the foresaid 'periods, and grants warrant 
for inroUhig the cause in the rnner-'House Rolls^ on 
production of both or either of the revised case« 
marked duly boxed.'* 

The pursuers complied with this order, but 
the defenders only boxed their revised case on 
the 26th of May. Upon which the pursuercr 
moved the Court to dispose of the case m terms* 
of 6. Geo. IV. cap. 120, § 16, and rektive act 
of sederunt, § 53. and 56, 

The Li^d President observed, that the LoFdb 
Ordinary liad exceeded his powers. His Lord- 
ship should have ordained the cases to. be g^ven- 
in to himself, under § 64, and then ordered them 
to be printed. Whereas here, his Lordship had^ 
de piano, ordered them to be printed andoo^ed* 
before they were lodged, in terms of § 64. 

The other Judges concurred, and repelled the 
pursuers* objection. 

Lord Ordinary, Newton.— ^^c^ Henderson, — Alt, 
Solicicor-CveneraU — Thomas Kanken, and W. Johnstone, 
S.S.C. Agents. — Mr Hamilton, Clerk. . 

June 5, 1829. 

No. S16.-^Rankine v. MrraiELL. 
Title— Reduciibn.~ln' 1757, Walter Cum- 
itiing, merchant, Glasgow, w^as proprietor of 
certain house-property there. He possessed with- 
out a title. On his death the subjects descend- 
ed to his three daughters, Janet, Robina, and 
Jane, who also possessed" them as heirs-portion^ 
ers, without making up a* title. Janet Cum- 
ming married, but died without leaving any de- 
scendants ; Robina Cumming married John 
Barbour, weaver in Glasgow, and died, leaving' 
two children, John and Janet, (the former of 
whom went abroad,) and by her contract of mar- 
riage with the said John Barbour; Margaret 
Barbour and Janet Barbour, sisters of her said* 
husband, fell to succeed, failing children of the 
marriage. Jane Cumming married John Combs, 
shoemaJcer in Glasgow, and left a son and heir» 
named Walter.— In 1792, this Walter Combs, 
usurping the right to the whole subjects, grant- 
ed a disposition, conveying one third of them 
to Samuel George, saddle-tree maker, Glasgow ; 
and thereafter, ih 1797, he granted another dis- 
position, conveying the other two-thirds in fa- 
vour of Thomas Smith, saddler in Glasgow.— 
Tliese conveyances bore te be absolute ; but 
the parties granted baclc-bomls, declaring them 
to have been in trust-. While these back;^nds, 
however, did not enter the register of rever- 
sions^ Smith and George took sasines on the con"- 
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veyances in their own favour, which were duly re- 
corded. In 1799, a competition for the rents 
>of th^ subjects took place before the Bailies of 
'Glasgow, who found tnat they fell to be divided 
into two parts, — one half to belong to Walter 
Combs, and the other half to Janet and Marga- 
ret Barbour, the sisteps of John Barbour, who 
had man led Robina 'Oumming, for behoof of 
tlieir nepliew, John Barbour, who had gone 
abroad, and for their own behoof asiieirs of pro- 
vision aforesaid, should the said John Barbour 
•not return. The said Janet and Margaret Bar- 
bour then transferred theirinterests in the sub- 
jects, subJQcttotheirnephew*s right, to James Mit- 
chell; printer, Glasgow ; and afterwards, in 1803, 
Walter Combs, having obtained reconveyances 
from George and Smith, granted a lease of the 
half of the subjects to the said James Mitchell, 
who took possession, in virtue of these several 
rights ; and afterwards, in 1805, obtained a con- 
veyance to the whole subjects generally, from 
Walter Combs, and the foresaid Margaret Bar- 
bour. James Mitchell was infeft on his convey- 
ances, and hissasine was duly recorded in 1805. 
He afterwards possessed the subjects tUl his 
'death, which happened soon afterwards; on 
which his daughter, Barbara Mitchell, the pre- 
sent defender, expede a service as Lis heir, and 
possessed them till 1 826. In that year the two in- 
dividuals above named, George and Smith, grant- 
icd new conveyances of the subjects to EHzabeth 
Bankine or Murrie, the pursuer, who took in- 
'feftment, and then brought a reduction of the 
iiisposition hy Walter Combs and Margaret 
Barbour to tne defender's father, as proceed- 
ing a non habente potestatem, \Valter Combs 
Jiaving omitted to take sasine on the reconvey- 
ances from theparties, before granting the said 
disposition. The defender, on the oUi^ hand, 
brought a reduction and declarator against the 
pursuer, concluding that it shoidd be fonnd and 
declared, that, as the said Walter Combs had 
never had a feudal title in his own person, he 
• could confer no title on another ; and, as the 
whole personal titles were clearly in the defend- 
er s favour, and she was in the lawful possession 
of the subjects, she was the only party in right 
of the subjects ; and, therefore, the only party en- 
titled to ma|ce up a feudal tiUe to the subjects. 
•Her, action also concluded for reduction of the 
pursuer's titles, ;as acquired collusively, without 
' yahie. On hearing parties, the Lord Ordinary 
pronounced the following interlocutor :— 

*" Having heard parties* procurators, upon the clos- 
ed record in the conjoined actions, ana whole pro- 
cess: In respect that no reduction has been brought 
of the titles of the pursuer's authors, dated in the years 
1792 and 1797, sustains the reasons of reduction for 
the pursuers, Elizabeth Rankine and spouse, and re- 
duces, decerns, and declares, conform to the conclu- 
sions of the libel at their instance : Sustains the de- 
fences pleaded by thcm^ in the counter action st the 



instance of Barbara Mitchell and spouse, snd as- 
soilzies them from the conclusions of that action, and 
deceras : Finds expenses due ; allows an account 
thereof to be given in, and when lodged, remits to 
the Auditor to tax the same, and to report : reserving 
power lo the defenders, Barbara Mitchell and spouse 
to institute a reduction of the titles in the person of 
the pursuer's authors above alluded to, and as a con- 
sequence of the pursuer's own titles, if they shall be 
so advised." 

A reclaiming note having "been presented 
against this interlocutor, Lord Balsray did not 
consider that the pursuer, JRankine, iiacl a proper 
feudal title, since it was founded on the usurped 
rights of Walter Combs, who conveyed to her 
authors, in 1792 and 1797, confessedly without 
a title ; but he thought the reduction proposed 
by the Ordinary necessary in point of form. 

The defender, Mitchell, having thereup- 
on produced the reduction required, duly ex- 
ecuted, the Court, on payment of previous ex- 
penses, remitted the case back to the Lord Ordi- 
nary. 

JLord Ordinary, Newton. *^ ^cf. Robertson, —r-^'^ 
Cockburn and Alacallan.>iJ. N«iirn, S.S.C. and O. 
Gray, S.S.C. Agents. — Mr Hamilton, Clerk. 

No. 3L7 — FisHEa v. Oeddss. 

Hetention^^'Party in a joint adventure held not entitled 
to retain more than his own share of the proceeds on ae« 
count of alleged dcmage from. hremch of contTQCt by /tia 
copartners. 

The pursuer, defender, and others, entered 
into an agreement in November 1825, to run a 
new coach between Inverness and Eklinbiurgh, 
in opposition to the old coach called the CaledO' 
niarty already running on that road. In the 
agreement it was stip^ated, 1^/, That the coadh 
was to be supplied with horses by the pursuer^ 
and Mr Granti for the stage betwixt Perth and 
. Mouliqeam, and for the oth^r stages by the other ' 
proprietors ; and 2df That the subscribers were 
*< not to take concern, directly or indirectly* 
with any coach or coaches that the majority of 
' them should think prejudicial to their interests." 
* Whi^n the time for starting the new coach ar- 
rived (1st March 1826), it appeared than six of 
the partners had drawn back from the agree- 
ment, in consequence of which the pursuer had 
to supply Mith horses, three more stages than he 
originally agreed upon. On 26th April 1826, 
the pursuer wrote the defender, intimating that 
the proprietors of the Caledonian coach were an- 
xious to come to a settlement with the rival 
proprietry, and recommending its expediency. 
J n answer, the defender wrote, threatening the 
pursuer with the responsibility he would incur 
by entering into an arrangement contrary to 
their original agreement. On which the pur- 
suer agam wrote the defender, stating, that he 
would in eight days withdraw his horses. froAi 
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tho three additional stages he had heen obliged 
to supply, unless the expenses thereby incurred 
should within that time be paid to him. That 
demand not being complied with, the horses 
were withdra\m and the coach given up. The 
piu'suer then raised an action against the de- 
fender, ns custodier of a large part of the joint 
Ain<l8, for £178, 15. 6. being the defender's share 
of tlie drawings for the said new coach, under 
deduction of his (the defender's) own disburse- 
ments on account of it. This sum the pursuer 
claimed in payment of his own extra disburse- 
ments. The Lord Ordinary sisted procedure 
in this action until a supplementary one was 
brought against tlie other partners of the con- 
cern. Defences were then lodged by Creddes, 
in which, 1^/, He denied that the pursuer had 
any title to sue as an individual for a debt due to 
the Company generally. 2(/, Allowing the debt 
to be due, the pursuer had, by withdrawing his 
horses, &c., committed a breach of conVtwstf 
which will subject him in damages for more 
than the sum claimed. 

The Lord Ordinary, on 5th February 1829, 
pronounced the following iiiterlocntor : — 

** The Lord Ordinary having resumed considera- 
tion of the closed record, &c« decerns ai^ainst the de- 
fender, William Geddesjn terms of the libel : Finds 
the said defender liable in expenses, and remits the 
account, when lodged, to the Auditor to be taxed ; re- 
serving to the defenders to insist in an action of da* 
inRges against the pursuer, if he shall be so advised." 

His Lordship annexed the following note:— 

" The coach fares or emoluments of the joint con- 
cern ought, in the first instance, to be divided among 
the partners, according to their interests, or in pro- 
portion to that part of the road for which each pro- 
vided horses. It appears as inconsistent with strict 
legal principle, as with equity, that the defender should 
huve a ri^ht of retention over part of the common 
fund of the concern, of which he has accidentally be- 
come custodier, and to which the pursuer has a li- 
quid claim, for the purpose of meeting an illiquid 
claim of danmges at his own instance against the 
pursuer. Farther, it is thought the averments in bis 
pleadings do not make out a prima facie case of da- 
inages, reference being had to the circumstances as 
admitted, and to the correspondence produced." 

Against this interlocutor the defender re- 
claimed. - 

The Court nnanimously adhered, and of new 
found expenses due. 

Lord Ordinary, Corehouse.-^^c^ Coninghame,*— ^tf^ 
Jameson, I vory.-r- Alexander Hutcheson, Purauer's Agent; 
Diivid Houston, Defbndei's Agent -^-Sir W. 8cott, Clerk. 

SECOND DIVISION.— 3% 29, 1829. 

Vo. 318.«-WALKEa & JOHKSTON V. SiB WiLUAK 

Forbes & Company. 
Bill of Exchange. — At a sale of wood in Ja- 
/luary 1825, Walker and Johnston became pur- 



ohas^re to the extent of L49, 128., and James 
Ainslie, to the amount of L27, la. These par- 
ties joined in accepting a bill for L76, ISs., 
being the amount of their several purchases, the 
extent of which was marked upon the bill, 
which was sabscribed by William Naime, clerk, 
0. procuration of Sir W. Forbes and Company. 
The bill was payable at Lammas 1825, and 
when it became due, Ainslie paid to that Com- 
pany bis share, amounting to L27, Is.; bot 
Walker and Johnston having failed to pay their 
share, L49,.12s., the bill was protested at the 
mstanoe of Sir William Forbes and Comppuiy, 
and a charge given ; whereupon Ainslie paid the 
balance, and received delivery of the bill and 
diligence. He then, in the name of Sir William 
Fon>es and Company, proceeded to follow oat 
the diligence, and to poind the effects of the 

Sursners, — a sale of which, by' warrant of the 
iherifp of Perth, took place (29tb September 
1825^ ; and the sale having been reported (20th 
October), the Sheriff found, that after imputing 
the proceeds of that sale, a balance remained 
due to Sir William Forbes and Company of 
L8, 4. 0^. He approved of the report, an4 
ordained the proceeds to be paid over to the 
porsner. Of these proceedings, the present ac- 
tion of reduction was brought by Walker and 
Johnston, containing also a condnsion for repeti- 
tion and damages. The ground upon which the 
pursuers rested was, that after a bill had been 
paid to the drawer, in whose name diligence 
bad proceeded, it was incompetent for the party 
who nad paid it to follow out that diligence in 
name of the drawer ; and that the proceedines 
having been carried on in the name of Sir Wu'* 
liam Forbes and Company, they were liable for 
any irregularities or improper st^ps that migi^t 
have been adopted ; ana, in particular, that they 
were liable in consequence of the sale of the 
poinded effects not having been reported, in 
terms of the statute, within eight days, for aU 
the consequences and injury therefrom arising. 
For the defenders, Sir William Forbes and Com* 
pany, the converse of these propositions was 
maintained; and, in particular, they contended, 
that the stMnte did not render a sale null, mere- 
ly because it was not reported within eight da3rs. 
The Lord Ordinary thereafter pronounced the 
following interlocutor and note, which sufficient- 
ly explains the grounds of the judgment:^ 

. ** 2\st Fehrmry 1889. — Having heard parties' pro- 
curators, and thereafler coasidered the closed record 
and whole process, sustains the defences for 8ir WiU 
liom Forbes and Company, assoilzies them from the 
conclusions of the libel, and decerns : Finds the pur» 
suers liable to them in expenses, of which appoints an 
account to be given in, and when lodged, remits to 
the Auditor to tax the same and report.** 

** Note, — The Lord Ordinary does not see why it 
was competent, as was admitted by the pursuer in ar« 
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^ment, for the defenders to t^nnt ma assi^atioiiy 
■nd thereupon for diligence to proceed in their name, 
it should be incompetent to do what was aTerred to 
liave been done in this case. The abaolute extinction 
of the bill would haTo put an end to all procedifre 
in any way. But there seems no suiltctent allegation 
of that, or denre that the diligence actually went on 
in name of Ainsli^ and for his behoof; he, though he 
hnd paid the amount, not choosiog to pay to the 
effect of extinguishing the bill| nor the payment bdng 
iseceiTed to that effecu** 

Hie pursuers presented a reclaiming note to 
the Court ; on adTising which. 

Lord Glenlee stated, that he thought the in- 
terlocutor of the Lord Ordinary riffht. Sir 
William Forbes and Company were hound to 
have granted an assignation. And, akhough 
not bound to grant it, it was reasonable to a«k 
from tliem a letter assigning the diligence. 

Lord PUmiUy concurred. Ainalie, the joint 
acceptor, was not bound to haye paid the whole 
bill, to liberate Walker and Johnston from their 
debt. The hill proved, that they were conjunct- 
ly and severally liable. Ain&lie paid the whole 
oebt ; but it could not be maintained, that he 
meant only to pay his own debt, reserving his 
recourse against Walker and Johnston. He 

£>t the Hll to do diligence upon it, and also a 
tter which is not produced. If that letter 
were disputed by Ainslie, it might be necessary 
to produce it, but he admits it. According to 
the authorities and ^neral practice, the dili- 
gence should go on in name of the cedent by 
whom it was begun. Sir William Forbes and 
Company might have been called upon to grant 
an assignation, but the shorter mode was pre- 
ferred, which is usual, and quite sufficient. 

The Lord Justice-Clerk having concurred, an 
interlocutor, adhering to that of the Lord Ordi- 
nary, was pronounced. 

I^ml Ordtflsry, Mackenzie.— ^cf. Jeffrey & A. M'Neil, 
^'mAU* Skenc^ and A. Anderson.—- R. and Q. Kennedy, 
W.S., and Crsnutoon and Anderson, W.S. Agents.— 
Mr Thomson, Clerk. 

June2f 1829. 

No. S19.-«H£Baiss & Othbbs v. Mas Lamont and 
Othsrs. 

Heriidble Bond^^Dttcharge of^ tmder a CUnae of Re' 
demptKUL 

By bond and disposition under reversion, 
datea 1st August 1793, the pursuer, with con- 
currence of his voluntary interdictors, granted 
him to have borrowed irom €he late WOliam 
Morrison of Kirkland, £296, 4. 1. Sterling ; in 
security of which sum, the pursuer disponed 
to Morrison, his heu*s or disponees whatsoever, 
iieritably, but under reversion, the lands of 
Hopehead and others. It was declared by the 
bond, that the lands should be redeenutble 



at the tttin ef Martlnnas then next^ or any 
other term thereafter, upon premonition of 60 
days, by payment of the pnncipal sum, widi 
penalty, if^ incurred, and the interest due at the 
term of redemption. Infefttment was taken 
upon the bond, dated 2d and registered 7th 
August 1793. 

William Morrison executed a settlement oC 
his afiairs, bearing date 3d June 1805, by which 
he conveyed to his spouse in liferent; whom 
failing, to his only daughter, Mrs Lamont, omo 
of the defenders, 

** In liferent, and for their respective liferent uses 
only; and, after the decease of the ssid Margaret 
MorrisoQ* to and in faTour of the whole lawful chil- 
dren ef the said Margaret Morrisaa by her fiffisent 
or any future marriage in fee, equally, share and share 
alike," 

All his property, heritable and moveable; 
and qiecially the bond and infeftment above de- 
scribed. 

Mr and Mrs Morrison both died prior tQ 
1824. On 24th March 1826, the pursuer inti- 
mated to Mrs Liunont, that he intended to pay 
off the above heritable debt at the following 
Whitsunday, and required her to be ready to 
receive the money and deliver a vadid discharge ; 
and that, failing her doing so, the money would 
be consigned in terms of the clause of redemp- 
tion in the bond. 

On 15th May 1826, at the place of redemp- 
tfton qiecified in the bond, the pursuers procu- 
rator attended with the money ; and, as no per- 
son appeared to receive it and tender the ne- 
cessary discliarge, it was consi^ed in the hands 
of the agent for the Bank of Scotland at Dum- 
fries ; the pursuer protesting that the lands 
should be held from thencefordi to be lawfully 
redeemed, and that the defender would be liable 
in the expense of a process of declarator of re- 
demption if k should become necessai*y. * 

IVlrs Lamont, after the consignation had been 
made, presented an application to the First Di- 
vision of the Court, on 7th July 1826, praying 
that a curator bonis might |m appointed to her 
younger children to concur in uplifting the con- 
tents of this heritable bond. But the petiticoi 
was refused ;^ 

*' In respect that the father is altve^ and entitled 
to act as administratorfio-law to his chUdrea.^' 

Thereafter, Mrs Lamont, and her husband as 
administrator for his children, offered a dis- 
charge ; but the pursuers refused to accept of 
it ; and the present action of declarator of xe- 
demption was raised, concluding, that it should 
be found and declared, that the order of re- 
demption prescribed by the bond had been duly 
observed and fulfilled by the pursuers, and con- 
sequently, that the bond and seisin were extin- 
guished, and the lands redeemed and disburdeo* 
cd of the said debt. 
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In defence, it wa« maintained, that the action 
was unnecessary, in respect that a discharge by 
Mrs Lamont as liferenter in her own right, and 
as fiduciary fiar for behoof of her children, was 
sufficient. — Erskine, iii. 8. S5 ; Bell's Commen- 
taries, i. 43. 

The record having been closed, the Lord Or- 
dinary, 

211/ February 1828.--'* Finds,decerns and declares, 
in the declarator of redemption, conform to the con- 
clusions of the libel ; «nd in respect of the doubt as 
to the power of Mrs Laraont, singly, or in concur- 
rence with her husband, to grant a valid discbarge 
of the debt over the estate of Hopehead, and that 
the pursuers were entitled to have the said lands dis* 
burdened upon payment, so as to have the lull power 
over the said estate, without any reasonable ground 
of challenge, on account of the said heritable debt, 
Finds, that the pursuers were fully warranted in in- 
stituting the present process, and the expenses are 
due under the penalty in the bond," 

The defenders reclaimed against the above 
interlocutor, in so far as regarded the finding of 
f^xpenses ; and the pursuers also reclaimed on 
the general question of expenses. . On advising 
these mutual reclaiming notes. 

The Lord Justice-CZrk stated, that the par- 
ties were in perfect bona fide in bringing this 
declarator; and tlmt the whole expenses had 
been most jiist\y incurred. 

The otlier Judges having expressed their con- 
currence, the following interlocutors were pro- 
nounced :— 

Note for Mrs M. Lamont : — 
'* Refuse the desire of this reclaiming note, adhere 
to the interlocutor suhmitted to review, and decern : 
Becal the words * under the penalty in the bond,* in 
that interlocutor: Find expenses due sin)re the date 
of that interlocutor ; allow an account to be given in, 
and remit the same, when lodged, to the Auditor to 
tax and report.'* 

And on the Note for Robert Herries : — 
" Alter the interlocutor suhmitted to review, by 
leaving opt the words ' under the f>enaUy in the bond.' 
Put adhere thereto quoad ultra : Find expenses due, 
allow an account to be given in, and remit the 
same, when lodged, to the Auditor to tax and report, 
and decern.*' 

Lord M«dwyn, Ordinary.r-^c^ Jameson,— ^/^ Cock- 
burn and M. P. Brown — Donaldson and RHtnsay, W.S.> 
find Ritchie and Miller, Agents.— Mr Fergunon, Clerk. 

No. d20.-r-LAIM6V. LaH^G. 

Bona Fide Possession. — The late John Laing, 
by disposition and deed of settlement, daited 
19th April 1810, fconveyed the whole of his 
property, heritable and moveable, tp bis eldest 
son, under certain burdens ; and, inter alia, un- 
der the burden of a legacy to the pursuer, of 
,"€100; or else, in the pursuers option, to dis- 
pone and make over to him a hidf tenement of 



houses in Hawick, upon the pursuer making 
payment to him of £50 Sterling. 
. John Laing, the testator, died on 8th December 
1816, leaving a widow and eight children. Upon 
this event, it was discovered that the fiinds left 
by the deceased were not suflScient for the pay- 
ment of his debts, and of the various provisions 
left by his deed of settlement. In 1817, there- 
fore, the whole children, except the respondent 
and James Laing, wl\o had gone abroad and 
died there, entered into an agreement, which 
narrated their father's settlement — stated^ tlie 
insufficiency of funds for carrying its provisions 
into execution — and contained, on the one 
hand, a renunciation by all the parties of the 
provisions in their fuvour; and, on the other, 
an obligation by the respondent to pay to his 
brothers and sisters £50 each in lieu of the said 
provisions, and that at the first term of Martin- 
mas after their mother^s death. This deed of 
agreement was not regularly test^ ; but it was 
delivered to the respondent, who continued to 
possess the whole heritable property disponed 
to him by his father, in virtue of the settlement 
and agreement, from the period of his father's 
death till November 1821. ^ 

The pursuer then wrote the following letter, 
to him :— 

" Dknholm Hh,l, November 21, 1B21,— David, I 
expected that you would order the rents of the pro- 
perty left me by our late father, to be paid to me at 
Whitsunday last. You must now have drawn from 
the property more than the L50 1 was to pay you i 
and I therefore hope that you will order the tenants 
to pay their rents to rae at this term." 

The respondent denied his liability for by- 
gone rents, an^ made some counter-claims ; and 
among others, the sum of £50 payable by his 
father's settlement, in the event of the pursuer 
choosing the shure of the heritable property in 
Hawick in preference to the money provision. 

An action wa« raised in January 1826, before 
the Magistrates of Hawick, in which the above 
claim and counter-claim were insisted in. After 
a great deal of procedure, the Magistrates, 16th 
February 1827, found, that the respondent was 
•nly lianle' for rents of the heritaole subjects 
from Whitsunday 1821 to Whitsimday 1824— 
8|]staine4 the counter-claims of thb respondent, 
including £50, conditioned by the settlement in 
the event of the pursuer choosing the half tene- 
ment in preference to the legacy — 

" And in respect, the counter-claims of the dc* 
fender (respondent) so sustained, exceed the sums 
so found due by him to the pursuer, assoilzie the 
defender from the conclusions of the action ; but, in 
respect of the particular circumstances of the case, 
find no expenses due to either party, except the ex- 
pense of extract, for which find the pursuer liable, 
and decern accordingly *' 
The Magistrates thus held, thjjt until the pur- 
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suer declared his option in regard to the heri- 
table property, the respondent was tp be regard- 
^ as a bona fide possessor, and not bound to ac« 
count for bygone rents. 

The pursuer brought the decision of the Ma- 
gistrates before the Court of Session, by the 
present process of advocation, in which the par- 
ties lodged reasons and answers, with pleas in 
law; and the record haying been closed, the 
Lord Ordinary pronounced the following inter- 
Ipcutor : — 

" nth March 1828.— The Lord Ordinary haviQg' 
resumed consideration of the debate, and advised the 
process, Finds, that John Laing, by his deed of set- 
tlement, conveyed his whole property to the respon* 
dents, including the tenement of houses in question, 
under an obligation to pay LlOO to the advocator ; 
or, at the advocator's option, to make over to him 
the half of the property opposite the Paqtwell of 
Hawick, upon making payment to the respondent of 
LoO : Finds, that the deed of agreement in 1817, 
though not duly executed, and therefore not now 
binding on the parties, affords sufficient evidence, in 
addition to the admitted fact of the respondent re- 
maining in possession, without any payment to the 
advocator, that the advocator did not insist for fuU 
ftlment of the provision in his favour, nor declare his 
option to take the tenement in question : Finds no 
Evidence that the advocator meant to depart from 
the agreement subscribed by him in 1817, lill the 
letter of November 1821 ;. and hence, that during 
the intermediate period, the respondent was warrant- 
ed in believing, that the said tenement was not to be 
claimed by the advocator, but that he was to be con- 
tented with the restricted provision of L50, payable 
at their mother's d^ath ; and, therefore, that the re- 
spondent's possesaSon was a bona fide possession, 
and his consumption, of the rents was bona fide* On 
these grounds, repeU the reasons of advocation, re- 
mits the cause simplicUer, finds no expenses due." 

The advocator reclaimed on the general point, 
and the respondent on the point of expenses ; 
iind on advising, 

Lord Glerdee observed, that it was necessary 
to keep in view the nature of the title of pos- 
session. The conveyance was direct to the eld- 
est son. But it was defeasible, upon an offer by 
fhe second son, to take the subject and pay £50 
to the respondent. Setting the agreement aside, 
the eldest son was entitled to consider himself 
proprietor, till intimation of the option was 
maoe. The agreement was not only a restriction 
of the legacy, biit ^ ^9raiver of the option alto- 
gether. . '\ 

The other Jud^s concurred. 
The reclaimin|^- note for Walter Laing was 
refused, with expenses since the date of the 
Lord Ordinary's interlocutor submitted to re- 
view ; and, in regard to the redaiming note for 
David Laing, the Court pronounced the follow- 
ing interlocutor : — 

" Adhere to the interlocutor submitte4 to review, 
in so far as regards expenses of process until the 



date of the interlocutor submitted to review, and re* 
fuse ^he desire of this note ; but find the respondent^ 
David I^aing, entitled to expenses since the date 
thereof, and decern therefor, with expense of ex- 
tract ; allow an account to be given in, and remit,** 
&c. 

Lord Ordinary. Medwyn. — Act* RatherTurd, — Alt, 
Skene, Jameflon.— P. Crooks, W.S., and Walter Dick- 
son, jun. W.S. Agents.-— Mr Ferguson, Clerk. 

June 3, 1829. 

No. d21.«-M'NlELL p. LXTTLBDALE. 

Heir and Executor — Heritable Bond, discharge of. 

The commissioners of the late Archibald 
M'Niell of CoUonsay, 15th September 18D3» 
granted an heritable bond over that estate to 
Joseph Littledale, brother of the deifender, for 
£2000, with corresponding interest from Whit- 
sunday 1803, and penalty as usual; Joseph 
Littledale was infeft on this bond ; seisin dated 
19th September and 3d October, and registered 
29th October 1803. In the year 1804, the pre- 
sent pursuer purchased the estate of Collonsay 
from Colonel Archibald M'Niell, when it waa 
stipulated, that the pursuer should retain s 
sufficient part of the price in his hands to pay 
the above heritable debt. 

In the year 1808, William Broderick, stating 
himself to be a partner of Joseph Littledale, 
(who waa then dead,^ and that he was a creditor 
of tl^e company of Littledale and Broderick, and 
of J6seph Littledale, took measures for obtain- 
ing right to the above bond* On 7th Decem-* 
ber 1808, he charged Isaac Littledale, the de- 
fender, as brother of Joseph, to enter heir to 
hiin ; he then raised a process of constitution, 
and got decree in absence for the sum of £2273, 
{3s. 9d., urith interest of £2077, 18. 9. being prin- 
cipal, from 14th September 1805, and £100 of 
expenses, with £2, 4. 34. as dues of eictract. 

WiUiani Broderick then charged Isaac Little* 
4ale to enter heir in special to Joseph, in thei 
annual-rent and lairds and others contained in the 
heritable bond; and, 6th July 1809, obtained 
decree in absence, adjudging tne same in pay- 
ment and security of the sums contained in the; 
decreet of constitution. Upon this decree, 
Broderick obtained a charter of adjudication 
from the superior, dated 4th December 1809 ; 
and was thereon infeft • seisin dated 9th and 
10th, and registered 30th May 1810. 

Broderick next raised an action for constitutf 
ing this debt against the pursuer as purchaser 
ofthe estate of Collonsay, and against the trus- 
tees and representatives of Colonel M'Niell; 
and obtained decreet, 7th December 1810. Oa 
this decree, Broderick gave the pursuer 9 
charge^; but a suspension having benen brought, 
the late Lord Newton, 14th June i8U, passed 

ihe bar/ - • * 
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** In respect the account alleged to be due by 
Joseph LittMale to the dHii^, Brodiekick, is sti- 
lieotFy nade apatnndoiki^ind tottlly uatottcbed.'* 

The letters of snspenslon were expede; and 
the late Lord Meadowbank^ Ordinary, 2l8t. 
January 1812, appointed the ehairgers to pro- 
duce the grounds of their charge, and parties* 
procwatdrs to be ready to deba;te. But Brode- 
rick abandoned his action ; and his agent naid 
to the Agent of tiie wu^eader his aoconnt of ex- 
penses^ 

After these proceedings were thus termina- 
ted, die same W. Broderick, along witli John 
Ross and Greoige Henry Hooper of London, as 
assignees of the bankrupt estate of Tumbnll, 
Foms and €o. merchants in London, stave a 
general charge to Isaac Littiedale, tlie defender, 
to enter himself heir to Joseph. They then 
obtained decreet of constitution against him, in 
absence, for £55,000, besides upwards of £9000 
of interest as at 31st December 181 1. Tliey 
then raised and executed letters of special charge ; 
and having obtained decreet of adjudication, ^ot 
a charter of adjudication on which they were m- 
Ml The sum alleged to compose this daim, 
was the price of an estate which Joseph Little* 
dale was s«d to have become bonnd to purchase 
fVom TumbnH, Forbes and Co. and their as- 
signees. But, aflter a Chancery mnt, this bar- 
gain became the subject of a reference to James 
Trower, Bsq. King's Coansel,who,by an award, 
dated 18th May 1820, found thact no debt what- 
ever was doe tn respect of that alleged pur- 
^ase. The assignees of Tnmhidl, Forbes and 
Co. After having taken infeffcment, as above 
stated, abandoned farther proceedings against 
the pursuer or liis estate of Collonsay. 

W. Broderiek died fai 1821 : he left a will 
apfNMUting 6. H. Hooper as his ** universal heir 
«nd executor,'* the cleed was framed in the 
Italian language, and signed at Leghorn. 

On Mi Aoffust 1826, Isaac Littiedale, the de- 
fender, expede a special service as heir to his 
brother Joseph, and afterwards obtained a pre- 
cept of clare constat from the pursuer as supe- 
rior. J. Ross and O. H. Hooper, aVove men- 
tioned, surviving assignees of Tumbull, Forbes 
tindCo., and O. H. Hooper, as administrator and 
execntor of W. Broderiek, executed a dischari^e 
and renunciation of the adjudication and infen- 
ment in favour of the assignees of Tumbull, 
Forbes and Co., dated 4th April, and 17th Au- 
gust 1826, and r^stered in the general regis- 
ter of reversions, on 28th September 1826. 

The present action of mnltiplepoinding and 
declarator was raised in name of the pursuers, 
by Isaac Littiedale in virtue of his retour of 
service. The parties called were three sisters 
and heirs-at-law of W. Broderiek ^ 6. H, 
Hooper a^ his executor ; John Ross, and '6. H. 
Hooper as sorviring assignees of Tumbulli 



Forbes and Co.; George M'Niell, Esq., eldest 
son of Colonel Archibald M^Niell ; the trustees 
of Arohibald M'Niell, and Hugh Broughton, 
deriving right from them. The claim extended 
to the whoLs contents of the heritable bond ; but' 
H wasalterwards restricted, so far as regarded 
the interest, to ffiich part as had fallen due sinoe^ 
the death of Joseph Littiedale, on 5th October 
1Q05, in respect tne previous interest belonged 
not to the hektf but to the executor of Joseph 
Littiedale. 

Minutes were given in by the parties, con- 
smtii^ that fotevast on the arrear of interest 
due on the bond shoold be held as a capital wH 
23d December 1826, and should bear interest at 
4 per cent; provided that diis accumulation 
riioidd operate in &vour of Isaac Littiedale, or 
any persons whomifht be prrferred to the fund 
m medio^ as deriving rignt from or through 
him, and reserving au ^nestions entire as to in- 
termediate aecamnlations in time byejpast. And 
die Lord Ordinary pronounced an mterlocntor 
in t^ms of the above minutes. 

The smnmons also concluded, that the adjudi- 
cations led by W. Broderiek as an individual^ 
and by the assignees of Tumbull, Forbes, and 
Company, 

^ With the whole grounds and warrants thereof, 
, and charters and infeftmecta, and ail others follow- 
ing or competent to follow tbereon^are, in respect of 
the same having been originally unfounded, and af- 
terwards given up puid abandoned, and of the other, 
drcumstaoces before specified, void and null, in so 
§ut as these proceedings may in any Way be interpret- 
ed to carry right to the said heritable bond and in- 
feftnent before specified, and the sums thereby due | 
And that the pursuer's lands of Collonsay and others, 
as specified and described in the said bond and ad^- 
dications and infeftments, nre freed and disburdened 
of the two* decreets of adjudication and infeftment 
following thereon ; And that the said adjudications^ 
charters and sasines, and warrants thereof, with all 
that hAs followed or Is competent to fallow on the 
same, are of no effect in all time coming, and create 
no burden upon the foresaid lands, and others.'* 

A claim was lodged in the multiplepoinding 
for Thomas Littiedale, as executor of his brother 
Joseph, conform, to letters of administration in 
his mvonr, granted by the Prerogative Court 
of Canterbury, dated 24th November 1821. In 
this character, he claimed the interest due upon 
the heritable bond prior to Joseph's death. 

The Lord Ordinary appointed the parties to 
give in cases. The nommal pursuer objected to 
the claim, of Isaac Littiedale, on the ground, 
that he was not in a situation to grant a valid 
discharge and 'renunciation of the bond and in- 
feftment. He argued, that there were two ad- 
judications against the property, both completed 
by charter and seisin ; one of these was discharged, 
but the validity of the disclmrge was disputed ; 
and ^e other a<yndioation had neither been dis-> 
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charged n<»r rediioed> and renuuned therefore a 
sabsistiiig incnmhrance on the lands. Unless, 
therefore, the heirs of W. Broderick were par- 
ties to the action, it was maintained that a de- 
cree conld not diseneomber die lands. 

On adnsiiig the cases, 1^ Lord Ordinary, 
14th Novemhar 1S87, pronoDnced diJs iatedo- 
cntor: — * 

** Findst that Ae dafoiant, Isaac Littledale, in ▼». 
tue of bis service produced, as heir of the deceased 
Joaeph Littledale, has right to be preferred to the 
fund m medio for aught yetsflen; hat that, before 
making payment to him, Mr BPNieH is entitled to kt^ 
■ist, that his estate shall be disburdened of the infeffc- 
meats which have passed upon it, in virtue of the ad- 
judicatfons at the instance of alleged creditors of the 
said Joseph Littledale : Finds, that the heirs of the 
late William Broderick, one of the said adjudgers in- 
fefl, have not been made parties to this process, eo 
nomine, and that decreet of declarator, pronounced 
in terms of She sannBons, against the parties who 
have been called, might not prevent future discns- . 
sions, if, de faeto, the faulies called are not his heirs- 
portloners, therefore sists process till the heir of 
William Broderick is made a party, by a supplemen- 
tary summons, or otherwise. 

*' Note. — It is unnecessary to inquire, whether 
the renunciation, by the surviving assignees of Turn- 
bull, Forbes and Company, would be a sufficient dis- 
charge of the infeftment in their favour; for it so 
happens, that the said William Broderick was the 
third assignee. When his heir is called as a party, 
all parties will be In the field for having decre<^ of 
declarator pronounced agninst the other adjudication, 
and all that has followed upon it also.'' 

Isaac Littledale raised a supplementary ac- 
tion, in which he called as parties, Honora, 
iflATji and Hannah or Anna Brodericks, 

** Being the three heirs-portioners at-law, of the 
said deceased William Broaerick, and to he convened 
in this action, as heirs foresaid, Ss well as for all 
other right or interest they may have in or to the 
sums ta medioj' 

This supplementary action was conjoined 
with the previous process, ob contingentiam, 7th 
February 1828, and the Lord Ordinary then 
pronounced the following interlocutor :•— > 

'* Id^ February 1828.*.TheLord Ordinary having 
resumed consideration of the conjoined processes, in 
which the heirs of the deceased William Broderick 
have now been called as parties : Finds, declares^ 
and decerns in terms of the declaratory conclusions 
as to the adjudications led in name of the said WiU 
liam Broderick, and of the assignees of Turnbull, 
Forbes and Company, and prefers the claimant, 
Isaac Littledale, as heir-at-law of the deceased Joseph 
Littledale, to the sum of ^2000 Sterling, with legal 
interest from the 6th day of October 1805, under de- 
duction of the property-tax payable at the time, and 
with the accumulation, in terms of the minute in pro* 
cess, of date 23d December 1S26 ; also, prefers the 
claimant, Thomas Littledale, as executor of the said 
Joseph Littledale, to the interest due on the said 
sura of £2000, from Whiticinday ISO^*, to the said 



5th day of October 1805, under deduction of property- 
tax, the said Thomas I^ttiedide, always eonlirmiog 
before eitract ; Srad the said Isaac and Thomas Littlo. 
dale granting the necessary dischatge of the heritable 
bond and infeftment by which the debt is constitut- 
odg and decerns for payment accordingly : Further* 
under the circumstances, finds no expenses due to 
the nominal pursuer of this summons/' 




interlocutor of the Lord Ordinary. 



Lord Ordmsry. Medwyn.— ^ef. Soliettor-Oeneml and 
Miner,-~Alt. Jeffrey and Baird.-^Robert fifsekensifl^ 
W. S., and Robert Plemiag^ W. & Agents«^Mr Fer- 
<gttSon^ Clerk. 



June 4, 



Na 882.-- Maccay V, AMaaosB. 
Probaiive ITriN— 2VtM^, proof ofi 

The pursner was proprietor of a tavern in 
GrabrieFs Road, Edinburgh, and the defender 
was his tenant. Upon the 26th of Jnne 1820, 
the storey or flat immediately above the tavern 
was exposed to public roup by James Maoallaiiy 
W.S., as trustee for Alex. Mercer, the then pro- 
j>rietor, and his creditors. The pursiier alleged 
that he fave two mandates to the deSmder tm 
attend the sale for him, and to purohaae f<Kr lum 
(the pursner) the flat in question :— 

*' You (the defender^ having the opCion, in case ft 
should fall into your hands, of either holdins the 
same as proprietor till the end of yonr present lease, 
and then to dispone and convey it to me, for the 
same price at which it mav be sold to-day; or,aheuM 
the purchase-money be advancisd hy me^ of occupy* 
ing the same as my tenant, on paying the interest of 
the sum which the said house shall cost at the sale.** 

Bnt the defender being examined on oath, 
denied having ever received anv such mandates^ 
and Mr Mwmbm swore that he never saw any 
such. 

The defender attended the sale and became 
the purchaser, and signed the minute in that 
character. Upon the 26th June 1820, however, 
being the day of sale, the foUowinff Joint letter 
was written by the pursuer and defender, ad- 
dressed to Mr Macallan :^- 

** James Macallan, Esq. W. 8. — Sia,— Though 
you are Mr Mercys agent, we have such an opinioit 
of your abilities and integrity, that we have agreed tp 
let you prepare the disposition of the house in Ga- 
briel's Ready and to take care of our interests; the 
disposition to be in the name of Mr Benjamin Mac- 
-kay, teacher in Ediobui^h, for whom, in reality, the 
house was purchased, and to be sent to him for revis- 
bI, — ^(Signed) — Brn. Mackat — William Ajcsaosi. 
•—Edinburgh, 26th June, 1820.'* 

But this letter was not given nor intimated to 

^i» Macallan. 
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•^On the 16th August 1820, the defender ad- 
Pressed a letter to ttie pursaer, referring to cer- 
tain conversations with him regarding the pur- 
/chase dn question i^And after adverting to the 
'proposalTnade in the mandate of the pursuer, 
the defender stated : — 

r I am now ready, however, to enter Into a regular 
agreement with you, in the terms I have specified 
above, which I hope you will accede to, as it was on- 
ginallvyour own proposal 4 aad, that there maybe 
no misunderstanding as to what may be considered 
reasonable terms for a lease of the tavern, I would 
suggest that, in case of dffierence, the terms may be 
fixed by two persons to be mutually chosen. 

In consequence of the seller's tide not being 
complete, a delay took place in prepanng the 
disposition in fiivourof the purchaser. It was, 
however, executed on 2d May 1821, m favour of 
the defender, who teok infeftment upon it, dated 
4th, «id registered 31st May 1821. 
J The defender's lease of the tavern expu^d at 
Whitsunday 1826, when the pursuer let it to a 
different tenant. He then claimbd a convevance 
from the defender of the flat purchased m 1820 at 
thepubUc sale, agreeably to the arrangements 
and mandates above referred to. But this de- 
jmand being refused, the present action of de- 
iJarator was raisod, ^oncludw, that it should 
Jbe f^und and declared, that the purchaae was 
made by the defender, in trust, and for the use 
andbehoof of the pursuer, his heirs and as^gnees ; 
and that the defender, on receiving the price ad- 
▼anced by him on aecount of the said purchase, 
should denude himself of said property in favour 

of the pursuer. 1 j .1. t j 

The record having been dosed, the Liord 
Ordinary explained his views of the casein an 
interlocutor and reUtive note, dated 13th No- 
vember 1827, from which the foUowmg extract 
bmade:— 

« This letter (joint letter by pursuer and defender 
to Mr Macallan, dated 26th June lfi20,) is written 
by the pui^ucr, ' and signfed by him ; it is also signed 
by the defender, who has po> denied his subscription. 
Now, had the defender taken the disposition imme* 
diately jn his own favour^ and this action had been 
recently after brought into C^urt, the Lord Ordinary 
would have had no hesitation in being of opinion 
that the foregoing letter was full evidence of the 
purchase having been made for the purauerTs behoof. 
The act 1696 requires the trust to be proved t?y.the 
oath or writ of the trustee 5 but it docs not require a 
formal deed, executed iii tersas of the act 1685. 
Writing, therefore, acknowledging the trust, confessed 
by the trustee to be his authentic act, is, m the Lord 
Ordinary's opinion, in compliance with the sUiuie;T- 
ahd so far he accedes to one of the pleas m law of- 
fered for the pursuer, that the foregoing letter is evi- 
dence of what was intended on the Mth June lb80. 

* The letter dated lOth August 1820, not two 
months after the other to Mr Macallan, with the non- 
delivery of the letter to that gentleman, shews that 
it was not intended to take the disposition to the pur- 



suer, which is confirmed by his never once offering t^ 
pay the price, and permitting the disposition to be 
granted to the defender ; at the same time^ it also 
accounts for the pursuer not having required the de- 
fender to reconvey the subject to him, till the lease 
Qf theiiader floor ^apired, and was not again renew- 
ed. Yet, while it Qperat^ in this wfty, it also proves, 
that the mandate to Mr Macallan was abandoned^ 
.and since the parties did not come to any other 
agreement, in consequence 9f the letter of 16th Au- 
gust 18^0, it throws .t^ie.traQSftctiop extremely loose, 
and, in the Lord Ordinary's opinion, renders the 
.cause proper for the opinion of the. Court.*' 

Cases wer^ prepared and revised, with the view 
of heinp reported to the Court. The pursuer 
maintained, 

1. That a ijmtteiji i^andate to a law agent, 
4o?s not require the solen^nities of the act 1681. 

2. Thajt an inforn^d missive mav be rendered 
probative by the party acknowledging his sub- 
scription. And, 

3. That a trust nsaybe competently proved 
by facts and circumstances, without either the 
writ or oath of «the trustee. 

Authorities referred to— feankton i. 2. 47; Erskine 
iii. 3. 47. ; Beattie r. Lambie, 26th December 1695, 
Mor. 10,039; Crawford r. Wight, 16th January 1739, 
t6irf 16,979; Foggo v. Milliken, 20th December 1746, iindL 
16.979; Neill t». Anderson, 28th June 1748, ibid 
16,981 ; OropbeU p. M^Lachlan, 2d June 1752, {fnd 
12;286^ Duncan v.iarrow, I5th Novcn»bcr 1752, ibii 
16,984; Hendanon in Murray, 5th December 1765, ibi^ 
16,986; Clark t». Roes, 19th January. J779, ibid 16,942; 
Brcbiier, I8th January 1803, ibid 17,060; Ramsay r. 
Butchers of Perth, 30tb July 1148, ibid 1?,759 ; Mont, 
gomery^s Executort, 7lh February 1811, Fac. ColL 

The defender maint^e^, 

1. That the present action, being a declarator 
of trust, must be supported by the writ or oath 
of the defender. , . 

2. That the letter of 26tb June 1820 is unr 
probative. And, 

3. Tlj^t 1^1 improbatiYe writing requires a rci 
iniervenius to support it, and imports a locuf 
pcenitentia. 

Authorities referred to.— Act 1696 c. 25.; Duggan v. 
Wirfht,8d March 1797; Purk». M'Kensie and Uwson, 
29th November 1764; Muir». Wallace, 16th Februaiy 
1770 ; M*F»rlan v. Gneve, 22d May 179a 

December lltb ^27, the Lord Ordinary 
mad^ great avi^i^dam to tlie Second Division of 
the CQurt. When the cases came to be advised, 
Lard Glenlee observed, that there was not suf- 
ficient evidence, in the case of Duggan and 
Wigbt, to support a declarator of trust. If 
the purchase was made by the defender, on the 
footing that there was a tifust, and the ^ pursuer 
had brou^t a challenge rfff recently it might 
have been sustained. But the pursuer admitted 
that he was present at the safe, and consented 
that the defender should appear as the pur^ 
chaser. The most material point in the cas 
was the letter of 86th June 1820, in which 
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was declared to be a purchase for the pursuer. 
But it was a mutual agreement. On the part of 
both, it was certified to be a purchase ipr the 
pursuer. That mutual mandate bore refe- 
rence to the state of matters at the time. One 
condition was, that the piirstier shoiircT pay t&e' 
price. If the pursuer did not fulfil his part of 
the Implied condition of this mandate, what 
could Mr Macallan do? He was bound to make 
out the titles in favouir' of the defender, yiho 
signed the offer at the sale. Siit if tlie agree- 
ment had been acted upon, and presented to Mr 
Macallan, and if the price had been paid by the 
pursuer, the titles would have been made out in 
nis favour. 

Lord PUmilly statied; that the Court hhd rek- 
«on to complain of the irregularity of the re- 
cord. This was a short and clear case. It was 
impossible to view the summons otherwise than 
as ar dteclftrator of trust under the act 1696 ; and 
that the decisiou miiBt,be rmrulated by the case 
of Duggan and Wight. The cases were ex- 
tremely similar ; and it would be going in the 
face of that decision, if the Court were now to 
differ from it. 

The written evidence here vras of no value. 
The mandate to Mr Macldlan never was deli- 
vered. Buf th6 subsequent letter from the de- 
fender to the pursuer was received; and not 
answered.— The only thing of importance was 
the joint letter of «nine 1820, which Mr Mac- 
allan did not see till May 1821. Andj iii' spite 
of this letter, Mr Macallan thought himself en- 
titled to make out the title in favour of the de- 
fender. The pursuer did not pay the price ; and 
he says that he Idi&pt this letter as evid^npe.' 
This letter therefore was not evidence of a 
trust. It is clear, that if an attempt be made to 
prove the allegation that this was a bargain- for 
Dehoof of the pursuer, this can only be done by' 
a reference to the oath of the defender. Unless 
the act 1696, and the case of Duggan be disr^- 

rded, the' pursuer can only attain his object 
^ following the course pointed out by the sta- 
^te. 

' The Lord Justice Clerk observed, that there 
ikiight apparently be hardship in this case. The 
summons, however, was clearly a declarator of 
trust. Thebasi^ of the case was, that the pur- 
chase was made for the pursuer's behoof. This 
also appeared from the condescendence. The 
documents foundied on did not prove a trust. The 
purpose of the statute* 1696 was to put an end 
to scrambling actions.^ All declarators of trust 
were bottomed on fraud. The case of Duggan 
was so deliberately decided, that it is impossi- 
ble now to go in ther face of the principle there 
settled. The pursuer has brought the hardship 
upon himself. 

^ The Court sustained the defences^ and assoil* 
ued the defender with expenses. 



Lord Ordinary, Criiigletie. — Act. Jeffrey and Napier,—' 
Jt/. Skene and Macallan — G. and W. Napier, W. S.,' 
and Alexaodar Shepherd, Agents.— Mr FeiguioB» 
Clerk. 

No.32a— BoYACK V. BuisT. 

Trust — Relief /or Reduction of— On the Stli. 
of June 1822, John Foreman executed a trust' 
, disjposition aind settlement, whereby he con- 
veyed, Ist, to his', wife the pursuer, in liferent,' 
and' to the defenders^ Dr Buist and Alexander 
Adamson,as his trustees, in fee, his whole herit* 
able and moveable property, generally, — and iir 
particular, certain properties in and near St 
Andrews ;— 2nd, to the pursuer in liferent, and 
t^' Alexander. Foreniany kis eldest son, in ftre, tw<r 
heritable subjects in St' Andrews ; and 3d, to 
the pursuer in liferent, and to the defenders, his' 
trustees, in fee, his whole moveable property of 
every description. He nominated the defen^ 
ders, his trustees, to be his 'sole executors, andr 
dedafed that the pursuer's right should cease oir 
her death or marriage. Thd purposes of the 
trust were, 1st, to pay the trusters debts and 
funeral expences ; ana 2d, when the pursuer's* 
liferent should cease, to sell that part of the 
heritable subject falling under the trust, and' 
movable subjects, and* to divide the fi%e pro^ 
ceeds among the truster's children, equally, sharer" 
and share alike, including Alexander Foreman 
the eldest son. Within sixty days from the date 
of this deed^ and on or about 5th July 1622, ther 
truster die^ The trustees enteFed upon the- 
mam^ement of that part of the estate vested iar 
them — the pursuer curewthe rents of the herit- 
able property, the moveable funds were realized 
atitl laid out at interest, and all parties seemed- 
satisfied with the arrangement which had beeir 
DOAde. In May 1825, however, AlexanderForeman,> 
the eldest- SOS and heir of thedec^ased^ brought- 
an action^of reduction of the said deed ex capite 
Imtiy in so far as regarded the subfects^eonveyed to 
the pursuer in liferent^ and Alexander Foreman 
injee. This action was directed aoainst the pur- 
suer alone, and <fid not affect &e trustees of 
the younger children. On 28th May, 1828, th& 
following interlocutor was pronounced :-— 

** The Lord Ordinary haTing adTised the process, 
finda it admitted, that the deed under reduction was 
executed by the graoter on death-bed, and that the 
pursuer is the heir at law ; fiuda, that the pursuer bjeia 
not homologated the said deed in any manner ot 
way, nor barred himself from bis right of challenge i 
finds, that an heir havine right to challenge the whole 
of a deed on the head ofdeath-bed, may competently 
insist in a partial reduction of the said deed, pro- 
vided bedoes not derive a benefit from the unchaU 
lenged portion of the deed to which, as heir at law, 
he is not entitled ; finds, that the pursuer, having 
granted a disposition omnium bonorum in favour of 
tour of bis creditors, nominaUm^ for behoof of them- 
selves and the other creditors, the defender has aa 
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right to object, that only two of these creditors hav^ 
oisted tbemarives ai pursuen ; finds no aUega^n in 

Stint of fact, to exclude the pursuer's right of reduc* 
g thie deed, ia so far as be has bvei^bt h under 
challenge; and therefore redncee, de^rns and de« 
dares in terms of the reductive conclusions, but finds 
noexpeneeadne, and appoints parties to debate on 
the other conclusions of the summons.*' 

Both partiea were disaatiafied with tkia judg* 
tMBt and redaiflied to the Court 

In these ciromBatanoes the porauM* inatituted 
Ihe present action of relief agfainat the inisleea 
and the truster's childreny in resfHect that she had 
i^eed to accept of the proyisions made to her 
\j the said trust disposition and deed of settle* 
ment, as in full of all claims, legal as well as con- 
▼entional, competent to her by her marriage, and 
kad departed Irani said legal claims, m so fiu* 
as the moveable snoeession was oonoemed, in 
order that the same jnight pass at once under the 
management of the trustees. And therefore she 
eondnded against them, Ist, To free and re- 
Here her of the whole consequences of the said 
aetaon of reduction: And in the event of the 
sud trust-deed beingi-ednoed, in so far as regards 
the liferent of the two heritable subjects in ques- 
tion, to make payment to her of an equivalent 
§0T the liferent interest so put an end to* And 
9nd, To make payment to herof all expenoes she 
BU^ht incur in consequence of said action. 
- ui defence to this action, the trustees and tho 
younger children pleaded, Ist, That they had no 
zight or intei:e8t in the subject under reduction, 
and the orounds of reduction were not alleged 
to arise nrom any neglect or omission on their 
Bart. 2d» The draimstance of the pursuer s 
Hferent over the subjects under reduction, did 
not rive her any right to defeat the trust created 
by tne deceased over other subjects, for behoof 
m his children, or to appropriate to herself any 
ipart of the fee of other subjects (conveyed to her 
m liferent, and to the defenders in fee. Sd, The 
deed of the deceased, in so far as it conveyed to 
trustees, was a legal and competent deed, whicife< 
% was in the power of the deceased to execute, 
and which did not interfere with any of the le- 
gal rights of the pursuer. And at all events, 
^hat £ed befai^ in force, and unchallengedin any 
competent action, the trustees must hold and 
apply the trust subject as directed by the tmst- 
oeeJi end no otherwise ; and under that deed, the 
ffursuer's interest is merely a liferent, so long as 
■he remains unmarried; and 5th, The defenders 
not having been parties to the action of reduc- 
tion, nor having any right or interest in the 
Rentable property* which formed the subject of 
H, nor having baa aoyconeem with that action, 
are net liable to relieve the pursna* of the ex- 
fences whidi she may hare incurred in rdation 
thereto. It was jdeaded by Alexander Fose- 
■aa, the heir, that the disponee nnder adea^ 
bed disposition redaoed, has no daim either of 



warrandice or compensation against either the 
helrt or executors of the di^oner* 

The Lord Ordinary, on considering this case, 
on 22d February 1828, assoilzied the whole de- 
fenders from the conclusions of the action. — 
Against this judgment the pursuer reclaimed to 
the Court. 

On advlsinff the reclaiming note; 

The Lord Justice Clerk observed, that the pe- 
tition of the pursuer was just an indirect call 
upon the Court to alter the Lord Ordinary's in- 
terlocutor in the principal cause. 

The note was refused, and additional expo- 
ses found due. 



Loi4 Oi4insrj, Newti|D.*^CQiiiisel for (he Pvniie 
Jeffrey.— Patrick Pesrson, Agent* C^ounstl for Defend 
dent — Soli^'iror.Genersl, Duncan M*NeiK •»<! Spiew. — 
Tod and Wright, W. a, Agents* Mr HoIUidU, Cterle. 

No. SBi.->MfDoKALD p, NoaisnBOoss 9t Onsas. 
LiM'-'Quoi^iion of a Crdici$m Jvam umoiksr Kempaper^ 

The pursuer was i^ teacher of English in 
61a^g(»w, and, in the year 1826, he published 
a system of musical notation. The defenders 
were the editor and ppoprietors of the Glasgow 
Free Press newspaper, in the number of wfich^ 
published on 23d August 1826^ the following 
paragraph appeared: — 

** We are sorry to pereeiye th^ Mr A Vs3lander 
M'Donald, teacher of English, somewhere in this 
city, has got himself sadly exposidd by his pretensions 
to originality, in a new system of marking inasie; 
which he lately published, with great pomposity, to 
the world. \ Liverpool editor, to whom a copy had 
been sent, whh the view, he presumes, of receiving a 
favourable notice, has detected the imposture, and 
places it to the credit, or rather discredit of Dibdin, 
being one of Ais juvenile, and by himself long discard- 
ed fUtcoveries, The following are the general obser- 
vations of the critic upon this * new notation,* as ft is 
calied:«— The proposed substitution of letters, with 
their distinctions of capitals, small-camtais, italics, 
&c< (M' Donald's pretended plan), for tne staves and 
octaves, and commas, &c. for bars, so for from being 
a simplification of the ptesent mode of notation, 
would be a retrograde movement in the fine arts, the 
adoption of which there is, however, no reason to 
apprehend, in this age of improvements. We say a 
retrograde improvement ; because it appears to us to 
be a return to the barbarous and clumsy notation of 
former dpiys, which has been long abaadoaed by com- 
mon consent. — Liverpool Mercury,** 

The pursuer, ceaoeiving thai the ebii^ of 
imposture was mudo diy^ietlj and maliciously 
by the defenders, in cimseqnence of the above 
qnotation, raised an action before the &fagi« 
strates of Glasgow, in Septembor 1826, condud- 
ing fer a sum of jE900 Sterling in name of solm' 
tium, and danuttes. AAer Tartons stiqM of 

Srocednre^ the ^UlgisCrates pronounced the fol- 
>wing intorloentor, on 19th Ootober 1827 :-* 
** Having again coaaid^red this pr^>ces«, with Iho 
revised minutes for the parties, Fmds the facts esta- 
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Wished by th€ admfsslons of the defenders, and the 
^kKiimentei^ evidence in process not relevant to 
lubject the defender In danagee i > Aieollziee the d»- 
feBderg, and decerns ; but finds no expenaeedua 

*-.r7!'""?"® n®*®"?©*""* or any other person, were 
entitled to shew that the pursuer's pretensions to the 
merits of an original invention wefe groundless, the 
only doubt the Court had, ar<>se from the intempe- 
rate, and apparently rather malevolent language in 
which the criticism was conveyed to the public But 
although this may preclude any claim for etpeoses, 
on the part of the defenders, it does not appear re. 
levant to subject the defenders in damages, especially 
when all proof of resulting damage has bean dedta- 
ed. 

,«T®^T*^* judgment tbe Magistrateg adhered^ 
1601 Nwember 1827. Before decree waeex- 
traoted ra the original aotioii, tbe porauer ia- 
etituted the present poceaa of reduction, con- 
dading that the foresaid decree should be re- 
dueed, and the defenders subjected in payment 
of £500, in name of damages, to tlie ptvauer. 
with expenses of process. 

In defence, it was maintained that reduction 
was an incompetent form of action; and that 
the words used were neither used maliciously, 
Hor were thev UbeUous or actionable. 

The Lord Ordinary, 23d February 1&2B, sns. 
tamed the defence, assoilzied the detenderBy and 
found the pursuer liable in expenses. 

The pursuer presented a reclaiming note to 
the Court ; but having failed to appear in sub- 
port of it, the Court refused the note, with ex. 
penses. 

A *l2fl^f?**"*7' Newton.— ^rt. Solteitor-Geneiml, and 
A. M'NeiH— ^ft. Cockbum. Charles Fisher, and N. 
W. Robertson, Agents — Mr Ferg««on, Clerk. 

OUTER.HOU8E. 

June 4, 1829. 

Ko. 325.— Scorr, Burt & Co. t>. Thb Duki o? 
Argylb. 
Process— Adjndicatiyn^^Thin was an adjudi- 
cation in which, when called in the Reflation 
RoH, the pursuer moved the Lord Ordinary to 
pronounce the usual order for intimation. 
Certain parties, whom the pursner had ootiOaU- 
ed as defenders, now appeared, and oppos- 
ed the motion, on the ground that property had 
been inserted among the lands sought to be ad- 
judged by the pursuer, which did not belong to 
the pursuers' debtor, the defender called, but to 
themselyes; of which fact they each proponed 
instant probation, by production of their titles. 
The Lor4 Ordinary refused ^ pronounce the 
order for intiaMtion in koc ttaiu, and aUowed the 
pursuer to see the titles produced. 

Lord Ordinary, Corehouse — For Porsuer, Houston ; 
R. Bum, Agent— For Compeareri, Cockbum, Jgme- 
soo, Skene snd Fletcher.— W. P. Clerk. 



No. 326.— M*AsLAND ». M'Asland. 
Pr(Kess—MuUiplepoinding.'^Tbi& was a mid* 
tijrtepomdmg in which the nominal raiser had 
given in no defences or ol^jections ; but having 
now appeared a^the bar, and stated that thera 
were no ftinds in his hands, the Lord Ordinary 
aUowed him an opportunity still of lodging ob- 
jections to that effect. 

Lord Ordinary, Corehouse.— p. A. M'Neillaod GiU 
lies.— A. Hamjlton, Ja. Nairne, and W. Horsbumh. 
Agents— B. Clerk. ^ 



No. 327. — Gordon ». Macallt. 
Process— Second Adjudication. — This was a 
^cond adjudication, within year and day of the 
first effectual. The Lord Ordinary, without 
appointing any new intimation, adjudged, in 
terms of the libel, cfe piano. 

Lord Ordinwy. Corehouse.— ^/^. G. Moir.— Sanies 
Gord on, W. a Ag ent-R Qerk. •-*«»«• 

Ka 3S8.— iToD9. Galloway. 
Advocation— Mode of Proo/^Thls was an 
advocation as to the mode of proof appointed 
by the Sheriff, after the record had been clos- 
ed. The existing forms having made no provi- 
sion what should be the mode of disponng of 
this species of advocation, the Lord Ordinary 
appointed parties to debate. 

Lord Ordinary. Corehousa— ^rt. D. M'Neill,—^*. 
A^mS*'ci*k^ "^ ^"^^ '^^ ^' ^' ^^'^'' 

No. SS9.— Barbour v. Duobon. 

^ JRecord— Advocations, — This was an advoca- 
tion, in which the parties had closed the record 
before the Sheriff, and now lodged additional 
pleas in this Court. The Lord Ordinary at 
once appointed parties to debate, (contrary to 
the form observed by other Ordinaries, who are 
in the practice of re-closing the record upon the 
new pleas, before appomting a debate), and his 
Lordship observed the same course in several 
other cases called in this day's roll. 

Lord Ordinary, Corehouse— Ad. Thomson,-..^^. 
Menteith.— W. Dalrymple and G. Patison, Affenis.— 
P. Clerk. 



June 5, 1829. 

No. 330.— Bdcranan & Alison «. Dunlok. 
Process — Collusive Composition'Contract* — Bu- 
chanan, a bankrupt who nad obtained Us dii*- 
charge, on payment of a composition, and Ali- 
son, a cautioner foi* payment A the composition, 
brought the present action against Dniuop, one 
of the creditors who had ooncorred in the dia- 
charge, alleging that he, Dnnlop, had bargain- 
ed for and obtained from the bankrupt two 
bills of exchange for certain snmi^ as uie re- 
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ward of his concurrence ; andi as he had by this 
means fraudulently obtained a preference jOver 
the other creditors, concluding, that he Ought 
and should be ordained to deliver up the said .. 
bills cancelled, or, in the -event of nts HaVing' 
indorsed them away, to relieve the prmvien of 
the same, and of all c;laims thereanent; but 
the action was not laid on the 60th clause of 
the statute, regarding disicharg^s firaudulehtly 
obtained, ot on the statute at all. The defen- 
der accordingly, taking ttp his ground pn tlie 
common law, pleaded the rule, tit turpi^ causa 
melior est conditio possidentis, and> therefore, 
that he was not bound to answer the pursu- 
er's summons, the pursuer's case, at least the 
case of the principal pursuer, being, as put by 
himself, founded on a fraudulent transaction of 
his dwn. .The pursuers proposed to found on 
the statute in support of their summons, though 
not specially libelled on ; bul the Lord Ordi- 
nary held that it ^as necessary to found express- 
ly on the statute in the summons, and appoint- 
ed the libel to be amended accordingly. , ^ 

Lord Ordinarv, Corehouse. - Act. Russell,—- ^^. Shaw, 
Jo. CuIIen, W.S. Parsuers* Agent; James Wilson, 
W.a 0efcnder*s Ag^nt— W. P. Cterli 

No. 331.— Maoistbates of Selkirk v. Ci.apperton, &c. 

Record, — The pursuers obtained decree of re- 
duction of a title granted bv their predecessors 
in office, in favour of the defenders, and also of 
temoving; But iti the interlocutor of the Court, 
a reservation was inserted of all claims for aihe- 
liorations and improvements upon the sub- 
jects made by the defender^. Lord Newton, 
Ordinary; appoiilted the defenders to coridescend 
upon the amount of the meliorations claimed.-— 
Condescendence and answers by ttie pi^uefs 
#efe accordinglv lodged, atid afterwards revised, 
accompanied with notes of pleas in law. The 
cause Was enrolled in Lord FuUerton's Roll, for 
the puii>ose of getting the record closed ; when 
bis Lordship stated, that the defenders could 
Hot ^t a decree tinder the original action of re- 
duction for these meliorations. Hie defeilders' 
counsel then proposed, that both parties should 
concur in a minute, agreeing to discuss the qnes- 
..Uon of meliorations under the record already 
made up. But the Lord Ordinary stated, that 
although a finding and opinion mi^ht thus be 
obtained, a separate action would still be jieoes-. 
sary to enforce the claim if sustained. His Lord- 
ship therefore recommended a supplementary 
summons, to which the record already prepared 
might be transferred and repeated. 

Lord Ordinary, Fiitlerton. — ^c^ A. Murray, — Jit. 
Watson— W. Lang, W. 8., and Robert Mercer, W. S., 
Agents.— Air Menzies, Clerk. 



No. 332.<— UuTCHEON V. Scott. 

Process-^Form ofSumnwns,~^The pursuer aver- 
red in his summoiUllHit the defender was indebted 
and owing to him a certain sum, '< being the ba« 
lance due on an account current betwixt the de- 
fender and John Spence, accountant in Edin- 
biirgh, commencing," &c. and ^* ending," &c. 
** and which account, to be produced in the pro- 
cess to follow hereon, is hereby specially refer- 
red to/' &c. The defender stated, in a dilatory 
defencei that thh( summons was not specific, and 
ought to be amended, as no explanation was 
given, either in the libel or in the account, 
'< specially referred to," how any balance on ati 
account between the defender and Scott, a third 

§arty, came to be due ,to the pursuer ; which 
efence the Lord Ordinary sustained, and ap- 
pointed an amendment of the libel accordingly. 

Lord Ordinary, Corehouse. — Act, Cnninffhaitie, — Jit* 
Marshall — R. MaefiirlRne, and Scott & Hannay, W.S. 
Agents.— W. P. Clerk. 



HOUSE OF LORDS. 

May 27, 1829. 

O'Keitly V. Fetherston— Hearing adjourned to Wednesday 
neit. 

Xjord Graves v. Fisher^ Order for hearing on Monday neit 
diacbarged. 

'Home V. Dunc«n— Appeal presented, and Respondent m- 

' dered to answer In four weeks ; and leuve for « recognis- 
ance to be entered into for the Appellant. 

Mfl> 28, 1829. 

The Kinff v. West wt>od» Farther and Fully heard, (the 

• ^udces being present,) and a question of law propounded 

to the Judges-:.whicb they desired time to answer ; the 

further consideration of the cause was adjourned sine 

Roak V. Denn^FuUy heard (the Judges being present,) 
and a question of law propounded fo the Judges— which 
they desired time td answer-^the further considcratioo 
df the ease Wflt adjourned tine die. 

Bwingv. Wight— Appeal presented, an4| the Respondent 
ordered to answer ip four weeks; and leave for a rccog« 
nisance to be entered into for the AppeiianL 
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COURT OF SESSION. 
fNNER.HOUSU.--FIBST DIVISION. 

June 6» 1829» 

No. 333 —Little v* Carrothebs and Others. 

^tgen$ and Gient, — A /.aw Jigeni Jou»d liable for the 
amouni ff a debt, lakich he had been emplojfed to re- 
covert in consequence of his accepting an irregular pro-, 
missory-note in security. 

In 1807, Mr Johnstone, late oiF Daltonhook, 
employed Mr W. Carruthers, attorney in Gar- 
lisle (the defenders* aatkor)* to recover a. deht 
of £31, 8s., due to him by Mr Ogle. As Ogle 
was then resident at Newcastle, Mr Carrathers, 
with Mr Johnstone*s consent, employed Bain- 
bridge, an attorney there, to manage the affciir, 
who forthwith incarcerated Ogle. Offle soon af- 
ter wrote to Johnstone offering him a Mr Wilson 
of Newcastle as security for the debt, on condi- 
tion of his liberation ; upon which Mr Johnstone 
addressed (9th March 1808) a letter to Caxm- 
thers, authorising him to accept of the security 
if Mr Bakibridge. should approve of it, and 
. think it sufficient both for the otiginal debt, and 
their own (Carruthers and Bainbridge's) ex- 
penses, at the same time stating, 

'* I have no objection to give any reasonable time 
for my clsum ; so you will do as you think besu*' 

In consequence of this communication. Bain- 
bridge accepted a r^^lar bill for his own and 
CamUheri expenses^ drawn by Mr Ogle upon 
Wilson, and made payable three toeeis ajier 
date; and, at the same time, tk joint note by 
Ogle and Wilson for the debt due to Mr John- 
stone, amountirg to £33, payable by equal in- 
stalments, at six9 ttoelve^ and thirteen months. 
The joint note was never transmitted to John- 
stone nor indorsed bv him ; and Wilson, the 
cautioner, havipg .flea soon after granting it, 
without making payment, it became impossible, 
by the law of England, from the terms in which 
. the note waa drawn, to proceed against Ogle, 
, the other obllgaiUU Johnstone, conceiving tliat 
the debt had been lost by this blunder upon the 
port of Bainbridge and his employer, Carru- 
thers, soon after drew upon the. latter for the 
amount; and the draft coming into the hands 
of Little (the present pursuer), he raised an 
aetion against Carrathers in the Sheriff Court 
of DttoSries^shirey and obtained decree*. The 



action was then advocated to the Court of Ses- 
sion; and, on 21st January 1823, the Lord Or- 
dinary, Alloway, pronounced the following in^^ 
terlocntor, which fully explains the grounds of 
action :— ^ 

.** Having reamed consideration of the cnndcaccn* 
dence and answers, &c. Finds, that atthoitgh the d^ 
fender* Carruthers, was entitled, in consequence of the 
letter of 0th March 1808, No. 23 of process, to relieve 
Mr Ogle from jail, upon obtaininj^ good security for 
the debt, and for the expenses due to him (Carru- 
thersX and to Mr Bnlnbridge, satisfnctory to them ; 
yet he was not entitled to liberate Ogle from prison, 
and, at the same time, to take a new security for the 
debt, which could not be operated upon, and which, 
by its prddtlction in the ptesent process, appeani 
never to havetieen operated upon, as it is dated the 
23d March I SOB, and is payable to Joseph John- 
stone or order, but has never yet bvm indorsed by 
Johnstone, nor is it alleged that it ever was presented 
to him for indorsation ; and it appears, from the opi- 
nion of English Counsel produced i)y Mr Carruthers, 
No. 16 of process, that no declaration or suit, ac 
cording to tiie law of England, could take place upon 
it ; therefore decerns in terms of the libel.*' 

The defender having presented a representa- 
tion affainst this interlocutor, the same was re- 
fused by. the Lord Ordinary, on 21st June 1823, 

Jn the following interlocutor : — 

" The IjoTii Ordmary, Stc, In respect that when 
the representer (Carruthers), and Mr Bainbridge, as 
acfii^ under his authoriu, tdok the security from 
Mr Ogle for payment of tha debt in question, and 

. also for thoir own expenses, they took a bill drawn 
l>y Ogle and accepted by Wilson for the expenses ; 
and which being, m point of form, unexceptionable* 
was regularly paid ; but that they took a joint and 
several acceptance by Ogle and Wilson, for payment 
of the prinetpal sum, in consequence of which, a legal 
difficulty occurred by the law of England, as no suit 
could be maintained until both Wilson and Ogle were 
apprehended ; and no suit has been brought, al- 
though this joint acceptance was granted in 1808; 
therefore, refuses the representation, and adheres to 
the interlocutor complained of.'* 

Some time after this, the action was transfer- 
red against the present defenders (as Carm* 
thets* representatives) ; and they having advanced 
an additional plea of compensation, founded 
upon new productions, the Lord Ordinary, 
on 12th Deoember 1823, repelled this plea, and 
further adhered to the findings containea in Lord 
Alloway's interlocutors of 21st Januarv and 21st 
June 1823, and decerned in terms or the liliel. 
Upon a reclaiming note from this interlocutor, 
it was further maintained for the defenders, 
that by the law of England/ where the transac- 
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tion took place, they eould not have been 
liable for a loss similarly sustained. 

But the Ck>nrt refused to make any fnrt&er 
reference, and adhered to the Loitft Ordinary's 
interlocutor. 

Lords Oidiimry, Allowayand Conhw»*e,^Jei, Q, G. 
fM\^Ati. R. B«H.— Porstier** Agent, WilKtm Miirtin; 
Defendere* Agent, William Utde, S.CV-^r HaanlCnn, 
Clerk. 

No. 334^ — MalcoIm t^ Stewart. 
Process — Proqf before making up a Record, . 

This was a case in which, when oalled in the 
Printed Roll, both parties had concnrred in mor* 
in^ the Lord Ordinary to grant oominission to 
take the depositions of certain aged witnesses, 
whose testimony was in danger of being lost. 
The Lord Ordinary reported me question td the 
Court, whether this could be donev under the 
new regulations, without a record being- first pre- 
pared, observing, that both parties consenting 
to an irregofairity, if there was m irregrularity 
here, was, perhaps, no reason why it shooid be 
committed. The Court hdd the proposed exami- 
nation co mp e te n t and lawful, in respect all the 
parties to the case consented to it. 

Lord Ordinary, Corehoute.— ^c/. Greenshielda and 
Cuntnghame. — Dickson and Stewart, and Gibson-Cniiga 
and Wardlsw, Agents.— B. Cleric* 



Jnne 9, 1829. 

No. 335. — Poor MiLKB V, Davidsok. 
Poor's BolL-^jict Of Bedertmt, IM June 161$, sect, a— 
Benewai of ApplietUUmfor the Ben^ of the Poor*s 
BoU after two years. 

At moving a reclaiming note for Milne this day, 
it was object^ — ^that as the note was not marfted' 
by the Collector of the Fee-fteid^ the htterloca* 
'tor attempted to be bi>ought under review was 
consequently final — ^that though the petftioner 
had formerly (in 1825) been admitted to the 
benefit of Ine Poor's Holl, yet that privilege 
bad not been renewed within two years there- 
after, in terms of the 8th section of the a^ ef 
sedemnt relative to paupers; and, therefore, 
that he was not now entitled to be heard inform 
ma fMimeris, It this ansMrered — that an apj^li- 
cation for renewal of the poor warrant had 
been giv«fn in in good time, but in eoiMe^itfiite of 
some objections then stated by the oi fc c r party, 
that appKcatiim had been simened«d ki Mar«h 
1828. 

The Court repelled .the oMectfdn no%r made, 
in remet It was not only m the power, but 
was iuse the duty of the objector, to hate 
gattufled the C6iM, undet* <llke spplierttiMi ^Mr to- 
Yiewal of the wai-rant, that Milne was not ^6«itr<- 
l^edto'haveit l-c«ewed, and that that appKta-- 
-tkm was 0tiU sk6 jitdke. 

Act, Pyfttr-^mt. -More. 



No. S36.— iCoHaiu «. CoUMaraSAic 
Servitude.-^BoumbsryWoO.^A partWf whose Jeu ^nira et 
mdmded a pari of the^rowni oeempkd hpa homi^r$. 
wt^andwko had exercised certaim rights of property re- 
gatdhig it, hut an expression in the feu-cohtraet imptsf- 
tny, thatkis Hght la the waU was merefy a s er mt md a , 
^■^teidnotentitiedto haste his right in the ground occupied 
6y the Uratt dethMi a right of proper^. 

This was a c o ajamed aetionr of dedaralar, 
reduction, and suspension^ arisbg^ <mt of the 
following circumstanoes ^— The pursuer and de- 
fender are eontermiiions fiemars in ConttilatS<Mr 
Street of Leith,-4he title of the former Umg 
n fen«4»ntract firom Mr Mitcfa^ to Robert Nel- 
son, in 1777^ and the title of the defender a.iea^ 
contract firom the said Mr Mitchell to Mr Thom- 
son, in 1784^ At tlie time of the first fe tf^coj^ - 
tract there was abonndary wAll of dvkebetireeir 
the tenements, oter wh&h Ndsdn (the pnrsaer'a 
author) had a servitude thus .desqribed in his 
fen-charter :-^ 

^ That the M^s to the nordi Had eatt of the sattf 
piece of gHiund, sbaAihe vtsed for the benefit of in- 
closing only, but not to be buHt upon or raised, wiHk 
out the eonsent of the iMid Reibert Nebon and bm 
fiHesaids.*' 

The pursuer, wlposebnldings extended dose- 
ly along the nde of this boundary-dyke, had 
been permitted to take it down m some placed? 
and be^ at length to use the remaining part 
of the boundary-wall, and the vacant space for- 
nwYly oceiqMed by it, as his property, 1^ rest- 
ing beanm of wood upon the wall, and by cqreotr 
itig a necessary, and placiny^ rubbish imon the 
vacant space. Upon which the defimder 
pi^sented a petition tO' the Dean of Grufld; 
and in this detion both parties nudntainedK 
that the ground in ditpnte was ^tdtmoefy 
conveyed to them in their feu-contracts ; ano 
the pursuer fertlier niaintained, that hi the idauae 
eT sewltadb i^ve mentieiied, t^ name nf stet- 
son (the pnrsuer^s author), had beim iaettted, 
by a derieal ^vtw, instead ^ f^at of Mtehefl, 
the BUperror--4lnit th^ pto^erty was at ^lat 
time convey^ «o the Mnner'ft aotlBov, nad die 
servitude reserved by Mitchell in feivMr e€ll» 
-fen which he aftenralds coaveyef to the de- 
fender's author. The Dean of CMld, howwer, 
decerned in feto^dr of the d efen der; bttt die 
ease was then adv<Mted, akd in this siBto ^ 
matters the- piMies entered into a sttbrnSsnevr ^f 
dUL the points lihi^ hud been b^re die Dem 
of OoiM, to Sir John CoMeH, Wlio also decid- 
ed in fevour of die defender, widi eitp en s oa^ - 
1^ 4tsieniur haviuff given^be pniMsr a «haq{e 
ibr dkese expenees, %e* hrooght a MHpensi#R <tf 
die charge, and, at the 'same >ti«ie, -ai^e dnwfcm 
eTdifr de cre e t i tt^bitrd, andm de<Ji a H*e i ' in v ^gh tA 
to Hhe pH^5 ^ ^^ waH %Ud yneaift epa^ <in> 
ditp^ite. l%eacti<ma being dM*eeii|«d^ 
iiord- CMini^, -on Slh mraary ~ 
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iioonoed the following interlocutor and note, 
#liich expliuns the grounds df action : — 

^ 5M Febnu»$ 1829.— The Lord Ordinary having 
Considered the closed record, and whole proceasy and 
having heard parties' procurators thereon, tn the de- 
clarator. Finds that the pursoer has not produced 
sufficient evidence to instruct that he is exclusive pro* 
prietor of the strip of ground in dispute, being that 
Occupied by the boundary-^wall betwixt the properties 
^hen that bdongiag to the pursuer was originally 
feued out in 1777; therefore sustains the defences, 
assoilzies the defender, and decerns. In the reduc- 
tion. Finds that no relevant objection has been offer- 
ed to (h^ decreet-arbitral, and, therefore, sustains the 
defences, assoilzies the defender, and decerns. And, in 
the suspension. Finds the letters orderly proceeded, and 
decerns : Finds the defender entitled to his expenses 
in the conjoined processes 9 allows an account there- 
of to be given in, and remits to the Auditor to tax 
the same and to report. 

'* JVb^.— The question in the dedafator appears 
to the Lord Ordinary to be one of the least material, 
in respect to value, which, perhaps, ever came before 
the Court, the whole space in. dispute being the foun- 
dation of a wall which originally separated the pro- 
perties of the parties, and which, if the exclusive pro- 
perty of either, is burdened in ftivour of the other with 
a servitude, such that it can be usued in no other way 
Chan to carry a boundary-wall, which wall cannot be 
raised or applied to any other purpose without the 
consent of the dominant tenement. But in such cir« 
cUmstances, the right of property seems no way bettet 
than that of servitude, the dominant and servient 
tenements having the very same interest in and benefit 
from the subject. The question, such as it is, de- 
pends mainly on the terms of the original fbu-'contract 
m 1777 1 and if it appeared from these that the pro. 
pertjr of the bounder v-wall was conveyed to the feuar, 
nothing in the defender's titles could affect the right, 
as the^ proceed from the same author at a Bubse« 
quent date. 

" Bnt the fen-contract leaves the matter very am« 
hqiuons. It; no doubt, describes the subject as beiug 
i2 fiiUs^ Scotch measure 1 but this description Is clear- 
Iv inaccurate, and contradicted bv the measurements 
ttiere ^ven of .the length of the four sides of the pro- 
perty, ^or it appears, from the plan, that the pdr- 
siier's feu, after adding to it the 18 ells, forming the 
subiect in dispute, still wants nearly half a fall of 23, 
and this although the length measnred along the 
northern boundary exceeds now by, fully 3^ feet the 
measurement given'10 the feu-contract, while those of 
the other sides are not diminished. Again, taking the 
misasuferaent along the west or front side, and sup- 
poaine (as the Lora Ordinary thinks highly probable) 
that ue measurement was made in finslish feet^ the 
#hole extent of both properties, including the s|>ace 
in dispute, amounts to 96| feet, which exactly cor« 
rteponds to the respective measurements given in 
their titles of 601 and 48 feet, except that, in the de- 
fender's titles, the 48 feet is said to be Scots measure. 
But It appears from the plan, that the pursuer, in 
order to n|4ke tp his iSOf net, which sec;ms to be all 
raat.hecan denand* doek not require ttm whole of 
the disputed space. If this^ which appears at the 
street^to be ii inches Is dividedi so as to give I0|, 



to the pursuer, and 3( to the defender, each will have 
the exact quantity of front specified in their titles. 
But, foUowme this as a rule in judi^ng, the disputed 
space, instead of being exclusively the pursuer's, would 
belong to both parties, in the proportion of { to the 
pursuer, and \ to the defender. 

*' On the other hand, the feu-contract seems to ex« 
etude the pursuer's claim to the property of thi;! 
Space, because it grants a servitude over it to Nelson^ 
Che feuar : and tfa« allegation, that NeUon^s name was 
substituted by mistake for that of Mitchell; thd 
superior, cannot, in the absence of all evidence, b# 
admitted. Little light can be expected from the sub^ 
sequent possession, since, from the existence of thc( 
servitude, this must have been mutual. The pursuer 
appears to have built on the wall at the east end of 
the property, while the defender* or his author, has re^ 
moved one part and rebuilt others to a greater height 
than the original one, at his oWn expense. So that, 
m so far as the possession is indicative of the right 
of propertyi both parties have something to found 
upon which neutralizes that on the other side," &c. 

Upon a reclaiming note ^ou this interlocu- 
tor, 

Lord Balgray was, on etery ground, dispos** 
ed to adhere to the Lord Ordinary's interlocu- 
tor, which seemed to him most correctly anc( 
carefully framed 

The Court adhered. 
* Lord ordinary, Newton.— ^cr. J. A. Mnrray,— ^Ir. 
Soltcitor-Gsnersl and Manhall.-^D, Cbriitie, S. S. C. 
Pursuer's Agent ; A. Sffodie, Si8;C* Defender's Agent, 
^Mr Hamilton, Clerk. 

No. 337,— ^CBALMCOS & OtHEOS v. MXCtSTRATSS OT 

Paislev. 
SuperiorUy.-^Compo$Uion. — A Crown Charter, convening d 
<' frttrg^** h Mogisiratet, to be held in libera albii firma 
et benditate in perpetuun ; hut sine pfejudieio jorhr 
superioritatis aliorumque, ad nos pertin per actum an« 
nexationis, ^c.'-'heUl to give the Magittratet a right t<t 
exact the Hill compotUion on enlrie§t although they hdd^ 
in an Act of Council in 1600, expresdif consented to their 
niddijtcaiion. 

This was an action df declarator brought by 
Chalmers and others, as *< burgesses, feuars, &c, 
of the burgh of Paisley;" and also as owners of 
^* bur^hal-acres, and common-lands, held by thd 
tenure of booking within the territory of the said 
burgh," in order to have it found and dedaredi 
that 

** The amount of composition payable on entries, as 
dt'ducible from the ancient history of the burgh, and 
as fixed by the act of council I7:>6, (being double 
feu-duty for an heir, and one-eighth of a year^ rent 
(it a singular successor,) shall be held to be conclusive 
as the practice of the burgh, of the amount of the en^ 
^les now exigible J and that when the purstiers, or any 
proprietor holding by booking, shall prefer convertmg 
^eir holding into charter and sasine, and shall accept 
, of a charter or precept from the bailies, then that 
they shall be held on the same fboting as the original 
vassals holding t^ charter and sasine, and their singu- 
lar successors dhtitled to enter for one-eifihth of a 
year's rent of the house, as before specified.'^ 
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Tlie grounds of these conclusions, as aveited 
by the pursuers, were — I. That in 1665 the 
▼assals widiin hurgh, holding in libcrb burgagioy 
were the immediate vassals of the Crown, and 
in use :to be entered as suchby the baillies. II* 
That the charter then granted (1665) to the 
bailies did' not' infringe upon the rights and pri- 
Tilegcs of the feuars, but expressly reserved to 
them their Crown hteMiig. Andy ilL That the 
arrangement and understanding established by 
Abe above act of council in 1756, has now, by 
long-continued and uniform observance, been 
rendered so completely the use and tooni of the 
burgh, that, in a question between the magi- 
strates and feuars. It cannot be violated, llie 
defende]*9, on the other hand,' maintained — 1« 
That, by their Crown-charter of" 1665, granting 
the bui^h of Paisley to the " bailies^ councillors, 
and communitie of the burgh," ia th^ following 
terms: — 

** DUeciis notirU balUvU, thcsimrara, contUarus, et 
communitati burgi de Paalcto^ tbtum et intee^rum bur^ 
gum, et viUam £ Pasletq, cum acris burgaiibus^ croftis^ 
ienem^ntiSp domibus, lie burroiomaiUit, et . ierrit de 
SeidkiUt, eisdem tirmexatis infra bOndas postea men- 
tionata^, et territorium ejutdem,^' &c» ' 
To be held 

" In libera albajirma et hcreditate in perpetuum^* 
on paymeilt df seven pounds Scots, a right 
of siiperioritt/ was distinctly conveyed to the 
said bailies, &c. the defenders' pre^fecessors. — 
And, II. That the said act' of council by the 
said bailies» &Cr in 1756, establishing the compo- 
sition to be paid on die entries of vassals, was 
^erely a voluntary mitigation, on the part of 
the bailies, &c. of the full composition or caaual- 
ties, which, as the lawfid si^riors, by virtue- of 
the above charter inl665^ mey were entitled to 
flemandj and which they had full right to re- 
sume whenever they saw 6t Answered for the 
pursuers — I. By the act of annexation 1649, the 
superiority .of the burgh of Paisley, as cjiurch 
lands, was resumed by the Crown, and' was ne- 
ver afterwards expressly disponed. Tfie Crown- 
charter of the burgh in 1665, so far from givihg 
the superibrity to the bailies, contain^^ in the 
dispositive clause, the following reservation : — 
** Sine prrjudlcio juris tuperioritaiis aliorumquc 
ad noipcriinen, per actum annexationitfictuw in dinno 
fntUesimo^ 9e9cente*imo trijesimo Icrlio /' 
—•thus sKewing that th^ Crown meant to re- 
serve the casualties, and' merely* to g^rant the 
reu-duUe8toUi«hailio8,&c^^Ll3i|44lie act of 
coS^eil in 1756', and- another to the sani6 ef-. 
feet in 1666, indicated that the bailies were 
doubtful of their right to exact the casualties doe 
to the superior, as, in order to induce the vassals 
to enter with them, they reduced the composi- 
tion below the legal standard. — The Court hav- 
ing ordered cases upon the right of the pur- 
suers to enter directly with theCrown, at ad- 
vising these, and the whole cause; 



Lord Balgray Uioqght, that by th^ t^rms of 
the Crown-charter in 1665, the superiority wa» 
conveyed to the magistrates, out and out. How 
the reservation founded upon by the pursuers 
came to be inserted) his Lordship conld-not tell ; 
but it could* never neutralize the other expres» 
terms of the conveyance. It was a proper iea- 
charter. The purchase was by the whole com-' 
munity, in order to hold from the magi^^trat^s^ 
as feu-stiporiors. But, allowing the pursuers ta 
have a right to go;* to' the Cro\l^, they still can- 
not force the magistrates to enter them without' 
paying the ordinary feudal casualties. 

Lord Giflifis concurred with Lord Balgray;. 
and did not see tliat the pm*8urar8 could draw any 
inference in tlieir favour from the acts of council^ 
(1666 and 1756). By these acts, the Magi- 
strates clearly asserted- their rt?lit to theeompo-' 
sition, and if the feuai*s were theif liable for aiT 
eighth, they must ha^ebeen liable for the whole. 

The Court then pronounced the following in- 
terlocutor :— 

** Find and declare, that in tke case of the lands 
held by the tenure of booking, the pursuers, aodihetr 
heirs nnd singular succeasorit, are entitled to Ue en- 
tered by the form of booking, in terma of their inves. 
titures, on payment of the caaualliefi in use to be piud 
for time immemoral, as specified In the regulations of 
the raagiatrateii of 7th March MoQ. And, tliat the 
maniatrates have no right, without consent of the 
vassals, to convert bookings into charters and saaines;^ 
or to introduce any alteration' or innovation in the 
form of entering them by booking : Find, further^ 
that when any of the vassals apply to the magistrates- 
for entries in lands held by charter and seisin^ the 
latter are entitled to exact suoJi casualty as shall be 
fixed by the regulations of the burgh, providing tho 
same do not exceed the usual feudal casualtiesi and 
that the eaid ' casuaitiea are not i eatrtcied ,^ one*-', 
eighth of a year'j rent, and deecra*" 

Pursuera' Authoritiea.-«P«rk v. Gibh, N^nnber \S^ 
17G9. Mor. p. Id* 86d; Hiile'i Deciaiona, p. 306. 

Deftfiidem* Auihorities.— Pork 0%.Gibli, ut anut. 

Act. Soliciror.O«nenil and SfiHrart^— >/f. Keay and 
Jameson.— W. Piitiiteki W. S. Puranera* Agent ; A. 
Nairno, W. S. Defciidei^' Agent— Sir Walter Scotr. 
Clerk. 

June IQ, 1B29. ' 

Ng » Mfl fcyTaoSTEEa of Foaass ov Culloden t^. Foesb*- 

AND WbLSU, 

Cautioner for a Factor^ intromk^i^, iiffd^r MMjoW* 
sion that his accounts were to be regularly .exaSpped 
and discharged once a-year — held not UMj^under His 
guarantee, in consequence qf these anrit^fdischarges 
not having been taken, nor the neglei^J^imatcd /a 
him. 

/ Dr George Forbes^ physician inv<Invemes9« > 
was appointed factor, in 1810, on the estates oT 
Duncan George Forbes, Esq. of Cnlloden, with' 
power to nplift t^e reotsi*- ^tr. On that occa* 
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non, Mr William Wekh, residing at Milli>am> 
fpranted the following letter to Crawford Tail, 
Esq. W. 8n trustee for the s«d I^uncan George 
Forbes, Esq. » / t v . 

^ ** Sis, — I Uerebj^ become bound, to the extent of 

. LlOOO Stefliog, that Dr George Forbes shell render 
io ^'OQ a fair and just account of the rents uplifted 
by him from Cutloden's tenants. I do this from a 
certainty of the Doctor's honesty and integrity in bu- 
siness; but I mske a point of it». that mutual dis- 
charges for bf-gones shall take place at least once a- 
year, that no -confusion . «^y ensue from Is ng ac- 
counts. I remnin," &c. 

^ . 'Ot Forbes drew the rents, and made occasion- 

/ al payments te account of thom during the pe- 
Hocl 'between the date of the factory and the 
term of Lammas 1815, wKen he was removed, 
irat no discharges ever took place in terms of 
the stipulation contained in the above letter, 
and the present action was then brought against 
him and Wdsh, alleging that a balance was dne 
on the accounts of the former, amounting to 
L6000 Sterling, or thereby, and concluding ngkiu8t 
him for payment thereof; and against Welsh for 
JLIOOO, as contained in bis guarantee. 
* . No appearance was made for Y^t Forbes ; but 

' Welsh 8 son, against whom the action was trans- 
ferred on las father's death, lodged defences, In 
which he contended that he could not be made lia- 
ble under the letter of guai'aiitee— I. In respect of 
the negligence of the trustees in not settling with 
the factor at the end of every year ; and, 11. In 
respect of the trustees failing to intimate to the 
cautioner, at the end of the first year, that the 
discharges were not taken, and that there were 
arrears. 

V Answered for the trustee — I. That he had 
frfiiauently wntten to the &ctor demanding a 
settlement, but without effect; and, il. That 
the cautioner lived in the factor*s neiglibour- 
hood, and might have easily made himself ac- 
quunted with the nature of nis intromissions, ia 
terms of his letter. 

./ The Lord Ordinary j;5jh February 1829,) 
pronounced thft following mterlocutor in the 
case for the cautioner f — , :i^— -^^^ 

^ i]bcJUefd: Ordinnry having r esi M ned e ow a ide ra- 
tlcm^^Uiecfoaed- record, and heard Cimasel for the 
pviMy Finds that the caiuionary oliligadon granted 
hy William Welsh to Mr Tait, imports, that if a set- 
tlement did not tsAce place at least once a-year he* 
tween Dr Forbes and the trustees, the c£Mtioner 
should not be boondc Finds it admilied, that no such 
settlements took plaoe ; on the contrary, that Uiera 
was a culiwble negligence on the part of the trustees 
in not ciUln^ the fac^'oi* to account; therefore assoiU 
zieb the defender, William Alvcs Welsh, from the con- 
clusions of the action, and decerns; finds the pur- 
fU Tx liable m expenses,'' &c. 
y Against this interlocutor Mr Forbes o^Cul- 
lodeii and his trustee reclaime(L ^^^-^ ^ 

Lord Dalgray obsM;^ed, thai where a part y 
becomes a cautioneri iM^ creditor h not entitled 




(^^^^ €»i^yt^i^'<. 
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his liands across. It was said) that 
here often complained of Ihe factor's 
;y, and asked for his accounts. But 
\. have gene farther .than complain. 
As the very condition of the caution was, that 
there should be a regular settlement between 
the trustee and factor at least annually, the 
trustee should, failing a discharge at the end of 
the first year, have called the factor judicially te 
aocount, and called the cautioner fer Us inte- 
rest. 

Lord Gillies concurred. The obligation, oa 
the part of the cautioner, was extinguished at 
the end of the first year by the trustee's omis- 
sions. 

The Court adhered, wilh expenses. 

Levd Ordinary, Corehouse.-^'^^?/. Jeffrey, Tttit,«-^/c 
Solicit or-Gencral, and P. RobertSpn.-.-Tait and Voung, 
.W.a, Pursuer's Agents.— James Stuart, S.S.C. De- 
fender's Agent.— Mr Hamilion, Clerl, 

- No. 339. — Clyne v. Campbell. 

jigient and Client. — A Person atUhorUing his son (a Minor) 
to write d letter on business to an Aj^ent, and to place tfte 
account of said biisineu to his ftlie father* s J account — '> 
held not liable far the son*s subsequent transactions witk 
that Agent, not specialty sanctioned bjf him. 

In October 1821, the. defender's sen, then 17 

Scars of age, and living in lodgings rented by 
imself, addressed a letter to the pursuer, a law- 
agent in Etfdinburgh, requesting him inter alia to 
perform a certain piece of professional business, 
and to place the expense, by the defender*s autho- 
rity, to his rthe defender s) account. The pur- 
suer, wiio hau previously been in the use ef corre- 
sponding on business with the defender, imme- 
diately oem^lied with the instructions contained 
in tlie letter, and wrote, informing the defenders 
son that he had done so, stating, at -the same 
time, that he had placed the expense, as request- 
ed, **to your father's debit.** In Norember 
1821; the defenders son agmn wrote the pur- 
suer, agaiir asking his professional services, and 
directing kirn to '^ -debit his ^her (the de- 
fender) as fotmeriy." The pursuer and defend- 
ers son continued to correspond in this manner 
till JDecember 1823, when tne pursuer transmit- 
ted te the defender his account of charges for 
nM the business he had executed for his son 
since November 1821, and accompanied with 
the stati^ment, that he had hoped the account 
*^'weold have been paid by your son ; but since 
it is otherwise, I must request payment with 
your earliest convenience." — In answer, the de- 
fender wrote,' denying that he had authorised 
the account to be incurred, or had profitted by 
the business with the exception of the first item, 
contaisted in his son's first letter of November 
1821, which was more than compensated by his 
counter-claim against tlie pursuer, llie parties 
continued to correspond on this subject till April 
1827| when the pursuer raised a joint actios 
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^;^iii6t the defender and his son for payment of 
.|li0 ae(i:ount as r^ndere^d, on tlie grounds, that 
the sotf being a minor at the time lie wrote die 
letter by his father s direction, in November 
1821, the father must be jointly liable for the 
a/Bci^unts subseauently incurred in r,espect of the 
iterms of that letter.^ — For the defender, it was 
pleaded, that the debt was proscribed, Which 

{»1ea being sustained, a reference was then al- 
owed to the defender's oath,, as to the disputed 
articles of the account. The defender, in his 
pcleposition, denied' that he had authorised his 
aon to write the letters subsequent to Noyem* 
ber 1821, or that he wa^ . acquainted with the 
transactions to which ^hey alluded. He also 
deponed, that his son, at the time of writiiig 
them, vaf a clerk in another person's office, &c» 
The Lqril Ordinary, on 10th February, on con- 
sidering iha oath of th^ defender on the refe- 
I'ence, " assoiliiied him (the defender) from the 
ponclusion of the libel, in so far as disputed by 
him, and decerned, ^th expense^*' 
' A reclaiming note being presented by thie pur- 
suer, the Court unanimpusly adhered. 

i l<Qrd Ordinary, Cwebowc-^Act* Skene, Moir,— -^/<. 
Hofwell.rrParty, Pursuer's Agent; Thomai 8ym^ W.& 
pefendcr's AgenC.---Mr IJamilton, Clerk. 

Ho. 940. — WiLUAM M*IkT08H, — Petitioner, 

fooiU'Rolly — Minister of a Parish delaying to inveiti' 
gate the case of an Applicant for the 6en^ qf the 
' Poor^i'R^U — A remit made to the Sheriff to inquire 
into the cause of the delay, 

. In this c^e, M'Intosh presented a petitioii tQ 

!;he Court, netting forth, that he had repeated- 
y applied to the minister of his parish to mquire 
into his circumstances, and to grant him the ne- 
cessary cef tificate for enabling him to seek the 
oenefit pf (he Poor't^-iroU^-^tmit the minister bad 
hitherto pegjected to make |h§ inquiry^ . He 
therefore prayidd for i^ ren^it to the, Sh^riip to 
take his declaration, and with instructions, to 
inquire why the minister of the parish had ne- 
glecte4 to ^Ife CQgpif^ce of Uie petitioner's 
pase, 

Th^ Court, after expressing their dec}de4 
ppinion, that it was incumbent on the ministers 
of parishes to discharge promptly this part of 
their iuty, q[|au|rooiisly granted |he prayer of 
|rhe petition* 

Act, M<Neill.— L. M'lntoeb, S.S.C. Agent...rS»r W. 
SVot% Clerk. 

SECOND DIVISION— Jttwe 5, 1829, 



No. 3il.— -CoLQUHOUN V. Cakfbbll. 
(hndilion, impUed^ fi sine Uteris deces$erU, 

In t^he year 1812, the father of the jpursuer 
^^s married to her mother. He waS; at that 
tocffpd^ considerably advanced in life^ and a wi- 



4ower. He had no children by his. form^lr marv 
riage ; and hia second wife was a&ont 40 year« 
of age. His whole pro^rty ww mpyeable, ex- 
cept the lease of a fium in Islay, where be r^ 
sided. On the 2Ist of December 1814, bemff 
about two years ^ftcir (he date of his second 
marriage, and there being no prospeet of any 
fshildi^n, Mr Colquhoun executed a settlement 
of his affiurs, ** to prevent all possible dUpute 
arising as to my s|ipoess|oi[i af^r my death." 
With permission of his landlord^ he assigned 
to his wife the tack of Ikis j&rm, with the stock, 
household-fumi);ure, and moveables diereon ; 
and also the half of all the other subjecto of 
which he dtould die possassedi subject to the 
half of his debt^. 

" The other half of my said free sabjecto I direct 
may be di^pospd of iq the following maoner, and, in 
case the free subject is not equal to the amount of 
the under-named bequests, each individual shall aufy 
fer a Droportional abatemept ; and in case th0 free 
sum saall be equal to befto^r a larger cBstribntion| 
such over sum shall be divided io proportion to the 
legacies of each.'* 

The sums specified were, to I^is sister, Etiya^r 
betb, £200; t;o his sister, Jane, £150; to hi^ 
idece, Elisabeth, £500, besides £80 to buy a 
watch ; to his nephew, Duncan (the present de- 
fender,) £200; and to his sister-in-law^ Ann 
MacmiUan, :|S10Q. He appoint^ James Craw- 
ford and Duncan Campbell, his nephew, his ex- 
ecutors, and gave to each of them £50 ^or his 
trouble. He reserved his liferent, and the 
power of altering the settlement ai pleasore. 
In October 1817, the testator went to Edin-r 
bnrgh, where he transaoted business, aiid, after- 
wards retmned to Islay. The pursuer w^ pori| 
on 17th January 1818, and the testator died in 

Vpril 1818, without haying altered or caneelled 

lis deed of settlement. 

Tbe present action of reduction was brdnght 
in January 1^22 by the pursuer, and l^^r fac^r 
loeo ivtarU against her mother and tlie othes 
legatees named in the settlement, concluding 
tlmt it should be set aside, in respect the testa- 
tor never iiitended that it should tal^e effect to 
the exclusron of his own child, but only in case 
he sUbuld die without children of his own body, 
^hich was most probable at the ti^e of mak- 
ing the settlement. Appearance if^a^ a^ first 
inade in name of the defenders, who took a day 
to . satisfy thie production; but they aflerwsrib 
flowed 4ecree of certification to proceed. The 
present defender, who was at this time under 
sequestration, allberwards brought a reduction of 
this decree of certification, and for haying it 
declared, that he wa^ entitled to claim, imder 
, the will, tbp provision left. t6 turn. ^ In this ac- 
tion, an interlocutor was pronounced, 8th July 
1821, reducing the decree of certification,^ con- 
joining the action of reduction with the ortgliia^ 
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ftciioiiof rednotion^aadordaiaii^dflfinioes t^ko 
pat in to the original aolioii, and the reoosd WM 
oompleted. 

The argnneiit of die ;^ __ 
the foUowiag plea is law >- 

«< The settlement endcr redoetion haTtng been ez* 
ecBted M n total settlement of the porsttePs fathers 
tttccessien, atathnewhen he had no cUhiren, nor. 
ttas^nable prpspect of hknag any, was revoked and 
recalled by the esisteooe of the pursnflr, bis lawful 
dmighler, bMring been eeadWoiMl dtme kberu iceu- 

Tin mitheritiea referred to were the fellow- 
tng:— • ' 

Cod^, b« ri. til. 49. Law 9. Roman Law. b. 8; 
dt 8. sect. 8. Pothier, toI tK ^ 480. Krak. M»- 
Ciatrates qf Montrose, aistNor. 1738, Dictionary^p. 
096. Dempster v. Willison, 15tb Nov. 1799. Wal- 
iaoe, ftHh Jomiary 1807. BaiUies «. Neilson, 4th 
Jttnell829. €hri8tle,jfce. a. tatetion,4tb JoLy 1892. 
The defender iMidtidned, that the oondition 
If tine Uheris oonld net apply to this ease, be- 
«an8e tiie father notonlfknew of liia wifld's prw- 
nancy, hat actoaUy sorvived the birth ^ of the 
ehildl The aothorities cited were 

Bankton T. 9. 6. Ersk. IIL 8. 46. Yule 9. Yule, 
jOth Dec. 1758. Watts r. Janrey, .30th July 1760. 
Oliphant v. Ollpbant, I9th June 1793, and 10th De- 
pembei' 1791. 

Fehrnary 28, 1828, cases haTinv been given 
in by both parties and revised, the Lord Or- 
diiiary proneoneed the following interlocutor : 
' * Havtag eonsid^ted the revised cases and whole 
process. Finds, that in the ctrcumstapces of this case, 
the pursuer is entitled U> fodnee the settlement inade 
by' her fiither, as executed under the implted condi- 
t&eo ti me tiberii decesterit, and therefore reduces, 
ieeeras, and declares in terms of the reductive con* 
dbisions of her libel: Finds the pursuer entitled to 
expenses, &c. 

•• ^oie.— The Lord Ordinary does not think that 
in the case of settlerocnU executed by persons who 
h§A no children nt the time, the doctrine of an implied 
condition si sine Uteris has been carried so far, as to 
deal with such settlements in eveiy case as if they had 
contained an express condition to the same ei&ct. 
the benefit of sncb an application has rather been 
consideied as an equitable remedy cenfined to the 
children themselves, ead to those cases where, from 
tbecirounstances, it is natural to presume the ft- 
iber bad no wish to disappoint them. Accordm^ly, 
in the case of Watt v. Jarvey, the benefit was denied 
to collateral heirs, where the child died a few montha 
after its birth, without challea^g the settlement, 
and the same has been the case even with the chiU 
dren where the settlement has been but a partial one, 
and there has fieeo reason to tbmk the maker, when 
aware of their existeocc^ atiU meant his provision 
to take effi«t. . . • u 

' ** tut the present is a total settlement ; and thongh 
the father did survive the pursuer's Wnh for a few 
«>ceks without making an alteration, the time is 
greatly too ^ort, especially considering his state of 



heekh al the lime, to.create, of itself, any presump- 
tioB chat he meant to disMerit his ^ofy child. 

** iU to the right of le&tim^ the Lord Ordinary 
thinks it makes no ^ffierence. The deed was made 
withottt a view to, and is quite inconsistent with 
such a right; and ic is not to be supposed^ that the 
faUier refrained from altering his settlement, merely 
because he knew that the law would not give com- 
plete eihct to it.*' 

The defender reclaimed, against tills interlocu- 
tor ; and en advising the reclaiming note, 

Itord Glenlee observed, that the question 
hefore the Coort was, whether the condition 
sj Hne Ubem applied to this, residuary be- 
quest? for it was not a fecial legacf. His 
Lordship thought that the general principle 
did apply. Cases might be snch as to ren- 
der it impossible to resist the belief, that the 
settlement was meant to stand- Bi^t, unless 
the testator plmnly intended that nothing should 
go to the child, the principle must apply. 

Lwd PitmUly concuri^o. Qn loqking at the 
decisions and other authorities, his Lordship 
thought, that the distinctions stated by the Lord 
Ordinary, were sottnd, and that the judgment 
was well-founded. Uty This was a conveyance 
of the whole estate, heritable and moveable, 
made when the testator had no child. Ulify The 
person who elaimed this redress in equity was 
the child itself, and not a collateral relation ; 
and, Sdly^ The period during which the te^^ta- 
tor survived the chi^*s birth, whatever might 
be the state of his health, was too short to sup- 
port the other presumption, that he meant to 
disinherit the child. — If it had not been a settle- 
ilienitof tho whole estate, then it would have 
been good; this was fixed in the case of Yule. 
2d, If the child had died soon after birth, and 
the claim were made by a collateral relation, the 
settlement would have stood, according to the 
decision Watts v. Jarvey ; or, 8<tfy, If the tes- 
tator had lived a considerable time after the 
child's birth, dien the presumption ri sine libe- 
tis would have yielded to the contrary presump- 
tioa. But, in the circumstances of the present 
case, the Lord Ordinary was right in reducing 
the settlement. 

The Lord Justke-Clerk idso thought the ui- 
terloontor right, and that, in this ease, the 
nuudm had Men properly applied. 
The Court adhered. 

Lord Ordinary, Newton.— -<<<:/. Jamesoa,— ^ft. ?k»lia- 
tpr.Oeneral, Greenshields. — Andrew Clason, and N. W. 
Robertson, Agenti.— Mr Ferguson, Clerk. 

i ' 
No. 34&-.ALLAK V. Galu. 

//irfortatfoii.— fleW, that an Lidonee is enUlled to fottow 
out^ in his own name, a DUigenee begun in the name.ofthe 
Indorser, without an Astignatioiu 

WiUiam Allan, merchant in Leith, granted 
a promissory-note to John Reld, merchant in 
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Ediitbargli) payable to Robert Scott Moncrieff^ 
wine-merchant there. The note was disoouot- 
ei by Mr Scott MoncriefF, at the banking Woof e 
of Messrs Donald Smith and Co.» who about a 
month thereafter retired if, and Indorsed it to 
Galli, the chargei'. The iadorscie gave a phj^rge 
tp Allan, the original debtor, who therei^pon 
brought the present suspension. In support of 
this suspension, the suspender alleged th^t the 
bill had bcei) granted for the accommodation of 
Mr Scott Moncrieff, in order to. enable him to' 
change the names' of the. ai^ptors i,n certain, 
bill transactions which had takc^n plaoe between 
Ijim and Mr Held, wiihout any just or oqerous 
cause — thai the suspender had received no value 
for it — ^that the charger had g^iven hoi^efor it to 
lyfr Scott Moncrie£^-^d that it had beeti In* 
4orsed to the charger, after th^ term of oay- 
ment, and aifterit had been protested. In toese 
circumstances the suspender pleaded—- l^^j; That, 
leaving been so indorsed, the indorsee could not 
be presumed in taw (q be an onerous or bona 
fide holder, but, on the contrary, was rendered, 
liable to all the exceptions .competent against 
the indorser. 2d^ That indorsiation, jaf^er protest 
for non-payment, does not.^onvey to .the in-'' 
dorsee tne right ^ the protest oi* diligence/ 
which can only be carried by assignation ; and. 
where the hcl is admitted, t^t the indorsation 
was after the date of the bill being protested a 
reduction of the diligence is necessary. 3(/, That 
It is only in the case of a bona fide onerous 
holder, tliat the law limits the mode of propf of 
non-onerosity and bona fides to tliQ writ or oath 
of j»uch hoUer ; and when he does noit stand in 
this situation, it is competent to prove the al- 
legation prout dejure. \th. That tae books of a 
merchant are held in law as his writ — It was 
answered by the charger, that he did give value 
for the bin charged on,, and that value had also 
been given for it by Mr MoncriefF to Mr Reid, 
ihe original debtor ; and he pleaded — \sty That 
the lav^presi^mes,' that a bill is granted foriull 
value, and is blading on the granter, and that, 
that presumption cinnot be obviated ^ except 
by the writ or oath of the party, which is 
not affected by ^he oause or manner of 
l^rwards indorsing it. 2f/, Whe;i a bill 
or prpmissory-note is granted in payment or se- 
curity of a debt owing to the gi-antee, his right 
to denuind payment from the granter^is an 
onerous one, even although the person who ori- 
ginally owed him the debt is not Ibe granter 
Bimsw, but . some other person for whose ac-^ 
commodation the granter signed t]ie billT Si/, 
iVn onerous bona fide indorsee cannot be affi*ct« 
od by objections pleadable against the iudorser.' 
4/A, It is not competent to suspend a charge 
upon a bill by offering to prove the alleged non- 
oncrosity by means of a gcneWil scrutiny into 
(he creditor s books withoiit^condcscending, and 



founding upon' certain specific entries therdn, 
htki A fonnal notorial instrument of protest, e^ 
facie rc^ilar, can competently be fihaUenged 
onlj^.in a formal action of reduction, and not by 
way of exception. 6M, A protest, whiish is t«f-: 
ken in name qf a banker who discounted the 
bill Or promissory-note upon which it proceed^ 
may afterwards be written out and extended in 
the' name of the party who retires it, or by his 
indorsee. 7rA, The general practice .of mer- 
chants and men of business m regard to the 
protesting of bills, or using of legal diligence; 
constitutes; jtbe \kw. in such cases ;.aiid, 8<A, If it 
app^ar in a process of suspension, that th^ire has( 
been 8(^e iofprnMdity.m the preparation of the 
dilk^nce) it if competent to turn the (charge int<^ 
a h^eL 

On 97th Jane 1827, the Lord Ordinary ap« 
pointed the suspender to give in a minute of re- 
ference to the oath of Mr Scott Moncriefiv when 
ther he gave value for the promissory-note iii 
question. Mr Moncrieff *8 deposition was ac^ 
cordmgly taken, from which i| appeared, that 
value had been given hy him» Ana also by the 
charger. Tlier^ifter, his Lordship, on .^tl\ 
^■ebvuary 1828, prqnounced (his interlocutor :^- 
** The Lord Ordinary having h^rd parties' procu- 
rators; Ip the circumsuncesof the case, afi^io respect 
lof t^e decision of 7th June 1827, Dironi r. Boyd, 
^fjnds the letters orderly proceeded, and decerns : 
'J*inds expenses due, and remits tjie account thereof 
iwhen lodged to (be Auditor of Court to tax the same 
an^ to report,'* 

Against this interloontor) the suspender to- 
claaaed to the Court. 

On advising the reclaiming note, 
' Lord PUmilly stated, that the whole case de^ 
pended on the deposition of Mr 8cott Mon- 
^ieffL There had been no reservation of the 
objection to the formality of the diligence. It 
watf now too late to state that objection :^ but, at 
any rate, his Lordship did not think it well- 
founded. The question then was, did Mr 
Scott Moncrieff give value for the bill ? If 
Galli had not accepted the indorsation after di- 
ligence, there would have been a sepai-atc ques- 
tion, whether Oalli gave value for it ? But it 
was not necessary to go into that, because Galli 
is found to stand in the shoes of Mr Scott Mon^ 
cricff In consequence of the diligence. The oath 
is quite clear: Mr S. Moncrieff swore that he 
gave value. Tlierefore the case of Dirom is 
precisely in point. 

The Lord Jwtice-Clcrk observed, that it was 
impossible to tidi^e aiuy notice, of the objection 
to the formality of ^e diligence. The deposii 
tio^ was ebndttsive. ' Uoless the .Court should 
rtin in the face of the case of Dirom, they must 
adhere to' the interlocutor of the Lord Orainary 
in this case. 

the Courj adhered, and found additional est- 
penses due. . . 
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' Saspender's Authorities.^ I.}— :Cbit|y, p. 126-127 > 
Bell's Com. vol. i. p. 314, sect;- 6.; Brt>wn v. Davles* 
SdTermRepts.; Walker v. Wilson, 13th Nov. 181 l.p— 
(2.>^Beir8 Com. vol. i. 3/ vol. v. ^ecc. 7, vol. it. 
p. 23, sect.. 5; Fraser v. Richards, 18th November 
1806; Gordon9l8th Februaij 1806.— (3.)— Corrie v, 
Aitken, 27th July 178fi.— (4.>--Currier v. Halibur; 
ton, March 1683. 

Charger's Authorities. — (i.) — Wallace v.. Barrie 
$8Lh December 1793 ; Berrie ^..Murdoch, 17th Feb.. 
r^ary 1822— {2.)— Thomson on Bills, p. 102; Fer- 
guson o. Gordon, 9th July 1823.--C3.)— Dictionary 
voce Bill of Exchange. — (4.>r-Er8k. p. 174; Cuthie v. 
Monteath, 9lh July 1825; Tuit on Evidence, 4.1,52. 
r--(5.>— Dictionary, voce Competent. — (6. W-Made and 
M^Combisb v. Hilly and Company, 15th June 1822. 
-7-(7.) — Dictionary consuetud, detueiud.; Ersk. 1.1.43; 
Stevenson v. Stewart, 14th November 1704; Magts- 
tratea of Paisley v. Adam, 3d November 1790; Hark- 
Dess V. Maxwell, 9th March 1622v-<8.)— Ersk. B. 4^ 
3. 22. 

Lord Ordinary, Cringletie— Coqnsel for 4fae Sos- 
pendar, SkenesndJ. W.Dickson; John Yoting, Agpnt 
For Charger, Jeffrey 'and John Mnrshall ; James Wiimyse^ 
W.S., Agent— Mr Thomson, Clerk. 

So. 313i— Sa Robert Barclay v. Sir James Duff, 
&c. ' 

AmeUorati^T'l^ialnlUy for^Informal Document: 
whether it covert past Improvements. 

The lands of Moanteoffer were poaaeseed wi- 
der the fetters of a strict entail, executed by 
Lord Braco in 1759, whereby the alienation of 
(be lands and eontiiacting of debtor, to the pr^u- 
diee of succeeding heirs of entail, 9x^ acts stnet- 
ly prohibited. In the year 1808. the late James 
£arl of Fife let the farm of Mountcoffer to 
Lieutenant Mackay, for 19 years, at the rent of 
£1800. By the lease, it was declared, that the 
tenant should be entitled, at the issue of the 
tack, to the sum of £730 of ameliorations. James 
Earl of Fife died a short time after this lease 
was executed; and his successor, Alexander Earl 
of Fife, by a docquet lender the hands of his fiu;-' 
tor, Mr Stewart SoUtcr, agreed that the said 
James Maokay was to be allowed the additional 
sum of £200 for ameliorations. . tJpon the death 
of Alexander Elarl of Fife, he was succeeded 
by the present Earl, who, in the jevr I81'5, 
granted his consent to the assignation of the 
Tease by the original tenant to the pursuer, Sir 
iiobert Barclay. Th^Ssaignation narrated the 
original lease, and* in' particular, the obligation^ 
Qorae under by James and Alexander Earl of. 
Fife for ameliorations: And the following 
docquet was inclosed therein by the present 
Earh— 

•* Dt^'IIouse, Uih Tiec. 1813,-1 acquiesce ifl this 
nsignation in favour of Sir Robert Barclay,* hold- 
ing him, by acceptation of the same, bound to all 
Ike tw^dUions and ititfulaiiont .m tfte origindl iack, a^ I 
pre^tablo on the said James Mackay." 



' in 1817, ike proselit Earl let to the pursner 
MUler's-Giitft of M ounicoiFer and garden, at a reni 
of £15, 6. 74^ and botmd iiimsdf to allow him 
£20 for amdiorations. in« 1819, the pursuer 
having proposed to escecate Tarions meUorationt 
at Mountcofbr, applied to the Earl to allow him 
thelmioimt ofthe estimate, being ** £340, at the 
end of my lease, along with the amount of m^ 
other meUortOiofu alrtady titled by it. This 
Biopbaal was agreed to, by a letter under the 
Aandof his Lordship's factor, dated 24th May 
1819^. The Earl thereafter gianted the follow- 
ing obligatioQ, on tihe back of the original ob« 
Hgatibn:— ^ 

•• hufp^Hotue^ Sd June^ 1820.^In respect to the 
additions lately made by ^r Robert Hsrclay to the 
mansion-houae of Mountcoffer, I hereby allow a/kr-* 
tker meHonxAon on housies to the extent of L450 
Sterlhig, to be pM/or at the expiry of hii lease^ ta. 
nuuMer withtn men^ned.^ 

In 182S, theporsuer, with tiie approbation 
of the Earl of Fife, granted a sub-leue of these 
subjects to Miyor Dunlmr, under tfie resenra- 
tion of his own rig^t to the payment and al- 
kiwauoe onnoconnt of ameliorations at the end 
of the lease. The EarFs affiurs having become 
embarrassedy the pursuer orevailed on the sub- 
tenant to eonsign tne rent doe bv him to the Earl 
in security of the claim for ameliorations. And 
the lease having expired, the pursuer then raised 
the present ^tion, concluding wainst the pre- 
sent Earl of Fife, conjunctly ana severally with 
Sir James DuiOF and others, as the trustees of 
James Earl of Fife^ for the sum of L7d0, m^ 
gible under the lease as it orijpnally stood, and 
against the Eari of Fife, conjunctly and seve« 
ruly with the Honounble Geuend Duff, an 
trust-disponee and executor of die late Al- 
exander Eari of IHfe, for the sum of L200 al- 
lowed by him, and against the present Earl 
alone for the sum of L470, which he had engi^- 
ed to pay* 

. |n support of this action, it was contended 
by the pnrsnflr, l#/y That the present Earl of 
lAfe was liable in terms of the condnsion of the 
libel, both as having made himself a party to 
the contracts with the two former Earls, i|nd 
also under the separate contract with himself, 
2t/, That, in the event of the present Earl not 
b^ng held liable under the entail, the other de- 
fjpnders would still he liable in warrandice, in 
virtue of the contracts of the two former Earls 
of Fife* 3c/, That, in the circumstances of die 
case, the defenders were, conjuncdy and seve* 
rally, liaUe ; and, 4dky Tliat the pursuer waa 
entitled to be secured over the subjects, in con-^ 
sequence of the state of the present EarFs af- 
fairs. 

* It was answered by the Earl of Fife : Ist^ 
That he w^ hot Ib^ for thd L730 or L200, 
inasmuch Us he poi^essed the hnds merely as 
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■Mr ivr eirauiy luia oni not tnBBrwsBn t^ptrnKm 
Miller IheliitoJMMsBMlef Afe, diejmiitor 
of the lafiM, er A* farte Ainavder &rl el 
Fife, ftd, THA ho tomtmd iidbiilr iat Ibi 
ffncfieivllain iiiefradV tin •itoed^ 
enl^lhid be^ HtcntreJ Vy hni ia mnw&ipmmm 
ef Ms teiftg^ MMHufcOi to At —Jgw^uiH <rf 
the feeee hi the fmreuer^ fiwonr Ifcn A^€on» 
•Mfi of <he heir of mteO in ooflMtMm to mA 
MMgirtMiit, «M a hgitirteto ai* of Wwwlm. 
liofi, «nd Ad not alter the qneKty of .fliift right 
iteeff, to theeActekher of Altai^hig^ the late 
BkI% imieaeiilaliTeaofthAroU)^^ 
aiMellonitioii8» or eif tranafenrhg the JUiditlitf 
lur sodti melionitiona on tho^efendar; aBd,'«iq^ 
fomg that be had efeetuaily boond himself for 
a sam fcrjbriher tneHoiadons; do sadt oUin- 
iSoa flhaaU envy wHh ft; aa antfagoBMit %r 
oannanoiredbjrtheitarikMdriigfi^ 8«l, That 
the defender did not oomd ilnder any effectual 
oMi($aikm to pay the £450 lor itielkflraiions ; the 
iirdhiary tenant had theMfeia no dafan fyt re- 
coammee, and thel« was no '9ti imtetdmum to 
sQpjm the Wriot of a tegnliir afnaenfeilt legal- 
ly Mndiiig On the par^; aiid, 4M^ It was 
hieorapetent for the pnnner to claim reten« 
tkm of the sn Wtats pajdhle to the Mender, 
in security 6f a chrfm not exigible 'till the ex« 
piry of the lease^ for which the defsader was no- 
WiseHaMe. 

It was pleaded tbr the trnstees shd'ex^ctttors 
of the late James Bad Hi Vlfo^ and Alenmder 
feart of Fife, that as the present fia#l the heir 
^ of entail in possession, was the pirty sabstan- 
lia% benefited by the meKoratieiis on theiilrms 
Kbelled, and as he homologated the obliga- 
tions soaffht to be made eflfoctoikl, 'he was ths 
proper debtor ; and the defended were not lia* 
ble conjaaetly and severally with him, for any 
part of the snms claimed^ 
' Oa adnstag the case on 11th Mai^ 1888, the 
following interlocutor was ppnpnonneedt'!— . 

** The Loid Ordinsry hsTiaff resaiaed coosidefa* 
don of the debate, and ads iscd the proeets, daseras 
aj^jaintt the tnMteea of the late James Bsri ef fife 
for the sum of L7aO SterliDg of ameliofadeiis^ in 
terms of the original lease ia 180^: also decerns 
sosinst the exscutor of the hrte Akxaader Sari of 
I^fe for the sum of LSOO of addidgnsl'melioratioas 
allowed to ibe oripnal teaant in 1810, with iaterest 
on said sums of L700 and L200, 'flrom Martinmas 
1820 1 But finds that the present Earl of Fife has 
doae nothing to tnake himself liable to the pursuer, 
c^emjuaetfy and sei^erally WiHi these otlMr defcaders, 
for the iibo?e sums: FiadsthatChshKionatioaordoe* 
qnet oa thoassignstioa ef the Issae ia tooar.of the 
parsaer lo 18S0, fagrwhich the pressat Bar! of F(fo. 
a^r^ to allow a farther sam. of. LiAp for meliora- 
tions is objected to,*as neither being holognph .aor 
tested; aad therefore tads,, that it cannot be ssaio-' 
thined, as the pursuer cannot plead a rei mterveniui ; 
but finds, that to the extent or L340, the ckdm must 
bciustaiaed, in respect that the work was executed 



aAsr aaapplicatiea to Lord Fi& for peraunien to 
erect fuitner buildiags to that ezteet* on bcina al* 
{owed meCoratipns at tl^ end of the lease, which 
was agreed to hr l^rd fife,. as is esublished by Mr 
Ktewart SoutecV letter ef iith May t819: Finds 
ihe pursuer also eoutled to die sum of LSfO for me* 
lioralioBs on the Mill-cvoft at tbp expiry of the lease. 
Qn fliese grounds, finds, that (or the sum of LSiQ 
and L20, with interest from Martinmas 1826, the pur- 
suer was entitled to dhect his sub-tenant to retain and 
Consign the rents^ndthat he has Ae onty right to 
uplift the sflnnie : Therefore grants warrant to, and au- 
thorises Messrs James and Oroige Imlach, ig{ents 

P ; fbr the Aberdeen Sanic at Banit to .pay to Ate pur 
sner, oat ofDicmim in their fmndr, the sum of LSOO^ 

i wichlcttdliiieeiles'tfhmi KMInmas 1820, and to pay 
over the balatroe to the Earl ahd his trustee: Finds 
fhe whole defenders, conjunctlv and severally; liable 
in expenses to the pursuer, whh relief to each oOier 
In proportion to the sums decerned for i^nst each 
set of defhriders:' Allows an account thereof to be 
giren in, and remits to the Auditor to tax the eame 
when ^han*iD, and to repibni;** 

Aninst tins Interlocutor the parsner aad all 
{he defenders reijaimedrrTthe pursner, in so &r 
as it fonnd that the indorsation or docqnet on 
the assignation of the lease in hia fiivour^ ooidd 
nbt be sustuned, because he could not plead a 
rei uderventui^'-'^iXkdL the defenders, in so far as 
they were thereby deceraed against. 

On advising these sereral reclaimii^: notes, 
Ae fbDowiag interloeutors ware pronowoed by 
die .Court. 

On Ae note for the Esrl of Fifb s— 

** Adhere to the InteHocutor reclaimed t^gsinst, so 
Mte'te^pects the LMO y Slid'as«Cd'thehiterestihere- 
of, and of the LSO, i^mite to the Lord OrdiaoMr to 
recsire a minute, and to hear parties thereea, (sad 
on the interest on the balance remaining in die liaada 
of the Bank); of new, find the pursuers entitled to 
expenses from the defenders, in pioportioo to the 
sums decerned for agaiast each sjst of defenders, re- 
* calling that part of Uie Lord Ordinanr*s interloeutor 
subjecting them conjunctly and sefcrally ; appoint ao- 
counts to be put in, and remit the same Co the Au- 
ditor of Court to tax and report to tbe Lord Ordi- 
nary.** 

And on the notes for General Sir James Duff 
and Sir R. Barday:*-- 

* Adhere to the interloeutor redaimed ogmnst, and 
refuse tbe desire of this note, so far as respects the 
matter complained of; of new, find the pursuefi en- 
titled to expenses firom the defenders, in proportion 
to the sums decerned for against each set or defea- 
J ders, and recul that part of the Iiord Ordtaary's in- 
tertoctttor subjecting them cenjonctly and severally ; 
. ttpoint eccoaets to be put in, and remit ihe same to 
',^fae Aud^orto tax aod report, to the L^d Opdiaary, 
^ to whom a point m the causey not finally adjusted, m» 
' by another interlocutor of this datCr remitted. 

Lord* Pife*8 Autiiorities,— .( 1) JOillon, Uth January 
1780. Webster, Tth December 1791. Betl*s Cases, 
Taylor, 7th December 1791 ; iM. Tod e. Moncrieff 
and Skene, litb January 1883 ; afinaed on appeal 
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S7th May 1886.^3} EnUacb S.l\h Itair/f. U 
iO. ^ 

* Lord Ordinary, 1lledw)rri;*.X6iAM^ fdr 'th# FoihUMf, 
AMrew 8keiw; JiM>b Gordon, A^mc^^GOwM lor 
llefenden, R. JaoMioi aoTieiiiMwGfliianl, & Robck«Ni f 
r-lnriis & Weir, ^od J. & W. JoUi^ W.& Agenu.-! 

Hr RoUand, aerlt. 

^^SSlOBBBSSSSSSSBaHnMHaa^aHHiMBMaiM^MB^^HBaB^aBSSS 

/im^ 9» ldSl9. 

Ka SSk-^TiMiia^ «. Piat^ 

pamoffL-^A Bed^ kamn^ been pIvUed ^ ike etffHte of 

he found occaJMf^ it Nfl UMe in da^nagetio Ae cbMt* 
minoui Broprieier er fenani^^ *|V*ry ^die^ io Jttw 
arisenjrom cutting damn a pari ^itddfenee* 

III 182^ James Porrea, taofeal in LeanUhiU^ 
in&iA an acdoa at kia iutaiie^ heS&n Ifaa Bha^ 
riff of jBerwickthm 9gibm Al«x»iider Thouh 
aon> tenant in Oxedrig, Ibr haTing <ini down a 
fence betwixt the contermlhoiii nanh» of Len- 
biDiil and Qxenrig. Ii^ die coiirge of that a6- 
tion» the Sheriff appoinled Meaara Jatnes tlo- 
garth and WilGam^Bell to perhae ihe plea^ngs 
pf the partiea, tp Tiait the premiseSy. and to re* 
port. A rmort wa^ aocordin^y auhmitted hy 
tfieae indivianala ; and, on adrifuig the case on 
25th Decemheir ISSS^ the Sheriff, m^ved of 
the report, and in'tortai of It, fotind Mir TMttion 
liable to Mr Pnnrefi in the anm of £00, lOni, 
^nd £12, 8&, wid interest thereon firbni I^t 
March 1823, and appointed the fence in tfnestioti 
to be forthwith repiured. On 14th April 1824> 
,Jif(j^,riyrv«»:Waf.foiiod iantitled to £S6^ Ukkafi 
expenses of prooeas. These jndginenta were 
brought nnder review of the Conrt byadrdei^ 
tion at the instance of Mr Thonison, Who cpnw 
tended — 1^, Tliat Messrs Hogarth and BelFs 
report was irrc^lar. ^, That the hedge or 
/ence was planted by the proprietor and tenant 
of Oxenrig oh the extremity of their {Property, 
withont any assifeftance from the tenant or proprie- 
tor of Lennilhill, ¥^ho, although they might derive 
a secondary advantage from it as a march-fence; 
were not enlittBd to controul or prevent the ad* 
Vocator from using it as he thoufpt nrbper. S<f, 
That as he and his predecessors haa supported 
ihe fence in question at their own expense for 
a long period, it must be held ^B belonging to 
them ; and that it was incompetent to prove, by 
parole evidence, that a compensation waa given 
lU ita original formation tor undertaldng the 
^pport of it.— ^It waa anawered by the resj^on- 
dentr— l;f/, That as the advocator had nO ru^t' 
to cut down the fence in queAdon, be waa liwle^ 
in re^toition of the loss and dunage thence re- 
aulting, and waa bonnd to put it in good order 
flit hia own expoise. S^ Thi|t the advocator 



waa bo«n4. hy die report of the inapectora t» 
whbm the Sheriff rmitted by mutual copaeni 
«f partiea; and, $df Thalt the advocator having 
been preaent at the unM; and examined and 
-eross-^sAmitied the wi teea a ce , waa barred from 
objecdng to it on the ground of aBeged irre^ 
giuarity. 

On advising dn^' casjs, die Lord Ordinary^ 
lOA Miurah 1828, tone^ th^ foUpwing tiot^, 
which explsina au the special fect^ of the 



** tHttM^d OMinaiy heafd phrdea at the bar'oa 
Aeddsed'ftteCtfd, kad haa since «dfiaed tlie 
tod eaMMi aiMMt to the jttsdbe of the 

wKi^i^USpbr^dflorVthe-Sherim it is 1 

iMtfed flicl, mat tbe t^ant of Oxenrig erected the 
§eiiee In (fiiMaxt at the iofait expense of liimaekf and 
Vtk hindibtd, It 4s ledndtted also, that it is dtnated 
^etliftji^ely ^a.(lM s^ll oT his Mn; but it «is yicg* 
ed before the Sbarifl^ and is so stOI, in spite of the 

Cddr red m his Cou^ tMst there vdre various roada 
i^tsg thitotfgl Oxeni^, all which waro ahut up 
whendie^riMitiqaeBabnwaaniadei and asii road 
Wiis pni on Aie LenoiHi9l side of that leaos^ the ex* 
petfMdflMf^op that Mcb wha fand on the te» 
nttrit of <>xedriff,.h> eouiptairiate fer the road tidLenoff 
Leottilhill. Of thift; there is not a TcstiBe of prooff 
ttiit diic/ witness sweirs 'to the existeBoe Of the road 
before thut of the Teube, - . 

^ A-b Obfe<niOft hab Ifeenmade-by die advocator to 
th^ proOO tWt the Ziord Ordinary oonsidara that to 
Be ^remely ifUounded i^iH, BccdOM it «aa miu 
ed St the jdiat dle^ife of the parties ^-Hiod^-M Be* 
t^bife t\it SdrinfMor was peraoaadly present fuid exa» 
ftiiiied ioeie or die witneMCK, The Lord Ordbary 
therefore held die proof ks a hBhinnite part of the 
p^dc<MiOg^ Rom It thto Lord Ordhiary seei^ diat 
k aat cotttidefed hy boA tenants, the one of Oxen* 
rig, and the other bf LemiUbill, that the fence waa 
the properly of the foraier': That he cnt it down when 
the. thorns ^rew utl and thin or open at the roots^ 
bti order to make h grow up strcHiger and closer : That 
be tafried off the cuttiH^ for his own use ;-— and that 
bisrneighbpur of Lemiilhili, Mr Hogarth, when he had 
to pHStiire the field bounded by that fence, at hia own 
expense nrSde the hedge feocible where it required 
fc, ivhith he sUrelv Would libt bate dooa^ if It had 
be^ uAderstood that the tenant of Oxeni^ was sul>* 
Ject to that burden, or even to be at the Joint expense 
of upholding that hedge. On the other hand, when 
Mr Fortnan, the tenant of Oxenrig, wanted to paa* 
fnre bis own field bounded by that fence, he repured 
It ; the pribciple of which appears to faaTC been, that 
those tenants wereandous not to disturb each other 
by trespasses, but still the fact remained, that the 
teiiant of Oxenrig made the fence^ co ns idered it to 
be his property; as beitig sold v on his ground, and aa 
such, cut It down, without ashing or thinking^ adc* 
ine his fteightiour^s permission; neither did that 
neighbour consider hfanself to be endtled to have hb 
leave ptetiously obtdned. Beliefinff hunself to hafv 
the same rights as had been edjoyed by hia predeeea- 
sors, the advocatoir Cut a part of the fences and on 
that bemg complafaied of by die respondeat, the foiw 
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iner, by letter dated 14ih February 1821, oflbred to 
repair that oart at bis own expeDse, (i c to make ^ 
temporary fence), to declare toe fence to be thence- 
forth mtuual, provided that it «boiild be afterwarda 
upheld at their joint espenae. B«t thia the respooif 
dent refused ; «^ in Ivs ^^ti^o^ ,t,ofhe Sheriff(I7th 
June 1822^ which was the foundation of this action^ 
be prays tbe;Shetiff * lo .Qrd&to bim (the advocator) 
instaotly to put a suQcieht fence opposite the peti- 
tioner's ficilds BO laid open by the said Alexander 
ThonMn iso improperUr cutting down theiaid march- 
fence; and failing his doing so, to authorise the peti- 
tioner doings so at bis' expense.* The basis of thia 
^petition if^ that the iedce waa the march^-^that it 
'was'mutual/and being ao» the oolyjuatiftaitioD lor 
demanding Ihat one parly should s^pprt it at bis 
own expense, mnit have been an oblii^pn to do ao, 
Accordinely, such an allemtioo was made.; but jthe 
Lord Ormnary repeati» ihat there net. only is no 
proof thereof* bui ibe evidence fupp^rta the n^ 



• ^ The Lord Ordinary, therefore, cannot accede to 
the report of ihe inspectors ^>proved of by tlie She* 
riC The reportera aay, * It ooes not Aiipear t» the 
reporfert that the tenant of Oxenrig it homidto mp^ 
port ihatftnke JoJWEy at hu iMsn eapemie i oa ihe ca»* 
'tttmrff^iktyurt^itptMon^AatUoughtUtbevph^ 
viutuai expeiue of bUk /Btrmi^ OM fitrumi^ l^ow, 
thia being their opinion,. aAd it hemg proyed ^ th^ 
letter already referred to that tbe adirocator opposed 
this; and it beins admitted in ^swers No. 8, that 
the fespoodeot eefiued it; and it being proved by bia 
petition to the Sheriff that be prayed for an order on 
the advocator to erect the fence «t his own expense, 
-—it nay be difficult to understand how those re« 
porters arrived at the conclusion, tjiat the adfoo|tor 
vas liaUe for damages to tbe extent of LSe, 18au fop 
bariiv cut down a part ef tbe badge* They jay no- 
thui|[ forther as to tlie party on whom the expense of 
repairing it ia to be laid, but add, that the best mode 
of repairing it will be by a double bar-paling, or a dea4 
fence. The Sheriff gave decree for the said cfeaijige, 
appointed the fence in question to be repaired^ with- 
out mentioning who was to be At tbe expense, and 
efterwarda decerned against die advocator for no less 
than L30, 10s. of expenses. The sole and exclusive 
principle that these reporters proceeded on was, that 
the. hedge, lias a march-fence, and beine the a^qtual 
piopertjT of the parties, neither bad a right to. cut it 
down without the other's consent ; and the advocator 
baving done so, was liable. in damMe* Now, the 
Lord Ordinary sees no ground for tbe assumption 
made. There is not only no evidence of }ta being a 
marekfimecf properlf^ 90 culled^ but the evidence 
proves the contrary. The hedge grew e^clusitely 
on Oxenrig ground. The tenant cut it down in forr 
mer times; carried off tbe thorns, end used them >- 
The inference from which is, that the advocator waa 
to bonmjide to do ao again. 2J, Ue ofered tp declare 
tin fence to^ be mutual, to fence at his own expense 
tbe pert which be bad thus innocently cut do^m, 
end IB future to auppoit the whole fence at ^heir 
joint expense, %hich was reftised by the advocator 
sixteen months before this action was commenced in 
tbe Sheriffcourt. The Lord Ordinary, therefore, (can 
neirer assent to the propOBiUoo, that the advocator 



is liable for damages and expenses for baving cut 
down a part of the fence, which he, bona fide^ consi* 
4«red40 be bia own ^ and .that the respondent is en- 
titled io these damages, when it .vuif his own fauk 
that tbe fence was not repaired." 

In terms of thi^ not^, iSie ]U>rd Oodinat^y 
prononneed tbb interlocutor : — ' 

*' lOM JjfarcA 182^--!-The Lord Ordinary having 
advised this process of advocation, in which the r^ 
cord, lies been c;Iosed, has fnllv explained his views 
bv a prefixed note.; an<|, for the icasons therein ex- 
pinuie<L bpth arisjoe pyt of the facts as proven, and 
the layiV;advocate8 die ^9m^ alters the interlocutors 
of theiSheriif complained of ^ finds n^ ^aljr no evi- 
deqce tMit ^he hedge In euekion was a march-fence, 
properly so called, but that the evidence establisKbe 
it to have been planted at the 40le expense of the 
tenant of Oxenrig and his noble hindlora ; that tne 
tenant considered it tb be bis propertf, and as such, 
cut it down to aiafce it grow tbielcer, and applied the 
tboras to bia own purposes;: -Fiads^ therefore, that 
ti^e ad? oQitor was in hma fide to cut down a part of 
the hedge, as had been done by hi9 predecessors in 
the form ; and even sup|)osing that he acted by mis- 
take^ he amply remedied it by offetiAg to put up, at 
his. own expense^ a temporary fence titt the thorns 
riiould groMT apittt to mase on^^ and to declare the 
fonce to be nkdtufu in tioie to come t -Finds, therefore, 
that be is not liable for damages for having cut down 
|mrt of the fence; and that the respondent is not en- 
titled to tliem, seeng ^bat }f he enl&red damage, 
i^ was by his own laelt in refusing tbe ofler made to 
him by the adirbcator, astoibnes U»e latter from the 
dam^M and expenses awarded against him by the 
Sharif as wetl as from the other conclusions of the 
p^ti^n to the Sherif : Finds him entitle to ex- 
penses both in the Inferior Court aod this, and re- 
mits to the Auditor to tiiic the same^ and decema.*t 

. Agitnst this Jn^ilocatori the respondent re- 
olaiiped tp tbe Court 

During the dependence of this caee^ the re- 
i^Kmdent raised another action Wore the She- 
riff against Mr Thomson, for it\% 8s., being the 
amount of damages alleged to be dije on the 
field called. To4bngBho^ during the year 1823, 
i9^hich ifas foi^d not to fall under the former 
process. This action was advocated 6b contin" 
geniianif and a note was presented to the Court 
to have it disposed of along with the original 
process. 

. On advising the cause, 
. Lord Glentee obseryod, tliat this was undoubt- 
edly a mutual fence. ' Thomson declared, he 
was willinjg^ that i|; shopld bp considered such : 
Purves said that it was muti^. He did not say 
tlii^t cutting down the ^enoe lyas improper. But 
Uie expense of improving it must be mutual. 
, .Ziora PiimiU^ saw no reason for altering the 
I^prd Ordinary's inteHocutor. It was proved 
by the witnesses who were examined, that thia 
fence was originally made at the inntual ex* 
pense of the parties. - 
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The Xord Judke-CUtk observed, that the 
question here iVas, whether the damage alluded 
fo had been occasionecT by the fault df Thom- 
son, or by the cbtdrse pursued by Mr Purves 
bimself? His Lordship considered, that» in 
substance, the Lord* Oroinary^s judgment was 
correct*' 

The following inteHocutor waft pronounced :" 

' ** 'ft6<ftoii& iHiviiBg SKiviMd the recIaiMn|; dbie 
and «faole'£au8e^ and beard thte Co^itel M xk^ par* 
ties, Refute lliip deiirs' of the. reftlaimiDg note^abd 
adhere to'tha mt^rlocutor sobmittedrto reriew; but» 
of consent of Tboiqson, Find, that the fence in quea- 
tion is to be regarded as a mutiiar pine between the 
farms, and roost be.tpaiotained at tbe joint expense 
of the parties till s new arrangement.: Find the riespoo- 
dent, Purves, liable in additional expenses, remiC to 
the Lord Ormnary to allow an account thereof to be 
given ini and td^reriiit to the Auditor to tax the some, 
and report, and' decern: 

Lord Ordinsrjr, Crifttfl^tTe.-^Coiinset fbf AdvoditOr, 
Jeffire/and Skenc^; Oreig & Morto*, W.S; Ageitta.-<a;* 
Counsel for Rcspondeol, Solicitor^dencgml and W. Bu- 
cnanan ; Oeof^s^ Uogarth, W.S. Agent. — Mc Ptfguio% 
Clerk. . . . ' 



eUTEit-HOtlSS^ 

Procett — •proving ground of ilnbppafefi ticHonl 

The pursuer in this CRse^wished to ha^ a de« 
^larator, thai a certain deed liad- tfeOB'-exe* 
eoted in ' liege poustie^ and not on deKth-bed* 
No appearanoe was made for the defencfor ; but 
the pittsuer, in* plaoe qf taking a decree in^ ab« 
aence; $ine cau^ ca^niia^ proposed ta^ put in a 
oonde^oendeihce of facte' vmdt oireaflntaneea; 
to be proved by him^^Ailowed. ' ' • [ 

Lord Ordinsry, Coreliouse.-^ifcif. 6veensh1etdi^«^ 
Dickson iind 8UwiH,Agelits.— a CkriK.' : 

No. SM— AutoN V, Watt. . - ) 

ProcetM^'^-^Compeiency and Ril&oaney. — In thitf 
ease, tibte pursuer cbmplBined that tbe defender 
yf9» about to eraet steam-engines, and other of- 
fensive wodH^ hi the neighi>ourhood of Jiis (the 
pursuer's) lands, which, he averrc^, would be 
nuisances; and concluded, that the intended 
works should be. declared nuisances, accordingly* 
— and that the defbndieir shonl'd be' prohibited 
jgrom ei^ecting theoK The defend^ btrjecced', • in 
a preliminary defelttse, tlia# the act»n was in- 
competent, and also that it was irrelevantw !Bie 
Liord Ordinary held, that it. was perfectfy com-, 
petent to bring the action ; but whether the 
mere intention of the party to erect the works 
i)ras a sufficient or relevant ground for its con- 
tusion was another pointy which he would re- 



serve. He therefore repelled the plea of itir 
competency, and reserved the question of rele^ 
vancy. 

Lord Ordinsry, Cof^oose.— itfc^. Jameaon^— .<i2t. Cow^ 
sn— B^ ClerlB. 

Na 347.-- LiPPMAK v. Don. 
Pre ce» den gnatUfn ofPumien 
TUa waa an action al the instance of *^ ■ v ■ i .n. 
Lippman, ftmnerly residing at JBarracat, ai^d 
proprietor of tlie Glass Ware Manu^Actoriea^of 
Saint' Anne of Barracat, in the department of 
the Meurthe, now residing at Nancy in France/* 
and James Farquhar <}ordon, W. fiL, his oom« 
missioner, conform to commission in his fa-. 
vouiTy which ijiras subscribed ^* lAppiaaanFiU^** 
egainst'^ir WBliam Henry Don, fiaronet» asT re^ 

f resenting his fsther, the late Sir Alexander 
> on^ and condudinpagainst the said defender for. 
pa3^ent o£ two bma o^ exchange^ for 20yQOd 
tnaa^ eadi, alleged to h^ve l^n diawn at Ver- 
saSles in 1809, by Charlies Fagan, merchant in 
JParis, since deceased, upoii, and accepted by Siv 
Alexander, in fovourof 4he pursuer, as payee 
and' payable in 1810. The defender stated? that 
he had heard that hisfather, when a prisoner itk 
France, about the date of the bills, had had 
some transactions with << a German Jev of the 
name of M^ Lippman," but that he was ignorant 
. of the nature oi these transaetionsy and did not 
know whether the orient pursuer was' that in- 
dividual 0r not./ He ffierefOre submitted a di- 
latory defence tKathe was not bound to answey 
the present summons, because, lst» the pursuer a 
designation, 4» libdled, was imperfect^ and- 2nd, 
because the commission to ^'ur Gordon was sub^ 
scrib^^'Lippmitn /t^y'-notapparentt^ this same 
perseii:; whicV defence Ihe LordOfdinary ths- 
ti^in^ but allowed- the partner tor amend hia 
derig^alioft*. ' ' ' • 

' Lord Ordinsrr, Oo^honte.— ^f. lBkh6,^AU. Keay*' 
J; F.'Gordon, W. ft, Pttnu€fr*8 Agent Tod and Ro-^ 
Diaaes/^W. 8i Defendec's Agents. B. ClcHu 



No. 34a— Edib cw Hdwis. 
The mere aeeouiion of a Trvai not d i u fidbsn t reatori, per 
se,^ requiring tke TruHee to he mied. 

. ! The.defenderin this case having executed a 
tmst^eed^ the pursaer now proposed that the 

i trustee should be sisted ; and m that view mbr- 
ed the Lord Ordinary to appoint the case to be 
intimated to him in the usual form. The Lord 
Ordinary did not consider the mere execution 
of a-tms^4ieed by a party to Be a sufficient 

i reason, per ee^ for sisting the trustee ; as trust 
deeds may be executed oy persons in perfect 
solvency, solely for the purpose of liquidating 
their debts in a more convenient form than Aef 
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uAfht othcltWlte be enabled to ih, uid Hmthr^ 
tmsed tbe motion. 
Lord Ordinanr, FiiUerloa«-tfja. Cuningliaiiiei-^^^r* 



Crfttttf ' ' Oy Zvwv* 



Kids was an action of dam^n»^ in iAAAl i^i 
pnnner ifas designed as residing in Gtaigpow* 
And it was one m the ^ases appointed by As 
net to be forthwith remitted to tfie Juir OfHUfi^ 
fm appearance bdng made 'for the defender. 
Appearaaee was nlide' by the defender^ who, 
howeveTy opposed the motion of the jmrsner's 
counsel, to nave th^ c$ser sO remitted, on tbe 
STonnd that tte irarsner was actnally forth of 
the kinffdom, ana wonld fidl to si$t a mandated 

2^. 'ne pnrsner*s counsel referred to his 
ient's. designation in the summons, and deni^ 
the statement <tf the defender. The Lord Or- 
4inarT thought that the fact dioold be ascer- 
teined by a remit to tiie Sheriff; but, before any 
tnch stop, he appomted a minute to be put on 
teeord, spedff ing the pu^ner's exact mSxfM^ 
timt thc^ defender might have atf opportunity of 
inquiring into the fiwt himsdfy in the &rat in- 
stance. 



M'Bfiilui and Grant, 
OcrL 



R. Kslocb, Agen^r^ 



Ka 850.— BoiNinr «. Loin Guxhes & Omas. 

Ul Als ease, Ik advoctfter having left €bt 
eamtry, an^objaetion jras taken by the n^^oa- 
dents to a m a n dat e , in virtue of wiueh it was 
now pcop<HM^ ^ insist in this adToea*ioiib Ifie 
obJQcU^n )»|», .that it wi«;oat sufficiently^^ |Krdba^ 
tiye, not being Jielogn^h of the advocator, M- 
cq)i6BginJtasw bscrip.tf<in i ^ llieLotd 

OrjEnary did |iot consider it necessary that man- 
dates should have all the solemnities of reguV 
iseds; but dioi^t that they ouofct to be ho- 
lognq^h, jttd thsNfiwe sostained the d^eetfOH. 

IfOtd OnKnsqr, Madeyn^-^-.wlei. Fletcher and Ooch^ 
Fomrthi-rJ. Svso, aadjOrt^ aiid I 



Agaan^BL 'i^Sji' 



--r- - '-* -I 



i/aaeVlSSa/ 

ifrd S51.-::ViGBT V. LmtfKLU 
JudgmmUfir ike agtintt of m teemd irial mcktdes tie ejt- 

tibia was ain AAifirahy case* aa which th^ 

EAr had irst obtained a verdldt^ btot, on iti^ 
again triei^ the defender had obtained a 
I ; aiid^ v^fad d MHion being made bv the 
denlider iot ' cAl^Hiw^ tUs GmM had founA 
him entitled to the expense inofrrad in tbitf 
Court, in the Court of l^ssion, aisd in the Court 
of Adi^ndty, biH not to the' eatff&mia of the 
fint liial, ^ich xl^eft^ jpecially excepted frdrnf 
the fin^ng^ The iV^doiory m taxing fhe ao- 



Gount, resorted for the ooneiderattQn of the' 
Court, whether the expense of moviM ior the 
trial fell to be allowed to the iefeftderl 



Tke- Court, considering the judgment to em- 
braoe dris expense, allowed it accordii^y* 
JcL Solieitor-Geoehil Uopt^M. Cofelhiini. 

No. SSSUi^ViAuautBAW v. Bctmjon* 

ProeesM^^Errar in Ex^irf ioif .<— This was aif 
Admiralty case which had beitai transmitted tor 
dnr Cowt^fonbfioi after the defend(ar W prtf- 
^seated apetttton, stating, that he had been Me^ 
ly called in an aetion, Ac and praying to have 
ihe cHBtion nstrided. In thbjCoan, the define 
dsr new lodaod defences, sSatinc , that lOthoi^ 
Hheprseept had been ksocid on &e 3d Febnuuy 
IBS^f the eaecntion was dsMd tke Mi day of 
FebnuryI888» wide it called en 4e defa(dei< 
lei^pear en the 12th February ^eonent.'* He 
flmimre proponed the dilatonr deftnce'^ ** m0 
process,** there bemg neMgottr exaeatieik If 
wi^ answered, tbnttlke detaier had predoded 
himssif from pleadEfng snoh a deleBceby his states 
ment-in the petition above nottoed. But the 
defender having replied^ tbat his dirfencas and 
not hia petition were the proffiir answer to ihe 
VMmpns, tbe Qoaai, indSwag to tkbepinioii^ 
iwntted 49er case baofc to' ihe Admiralty Coura, 
lo h^^iwties on the Aiatoiy defe 

jt. GhssBiMdt ei ft eavsi- 

No. 99a-*Lpiran «. ^c^ 
MvUfm^.r^b ff >!i9fapi#etf #» iwnarr tgf 

hi' dus me a dnigeiK« ;i»ad \s^ gfmte4 
whidi the Court wai npif p$(i^ to. r^new^. 
principa^f fur the pnrpoiie of recoveno|^ a Ii^ 
ter said toKave bepn writtefi snbse^enljy'ta 
the ^ate of ^e action, t^ recovery of thia 
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letter wbs oppo96d m incompeteiit ; bat lh6 
Goort, considering tbit it might be retrospee- 
tire, and resenring all objections to the compe- 
tency of actoally founding 'fifToil il OS eff deuce 
frben recovered, renewed the diligence. 
|K Cockharn^^ Maitland. 

No. 354L^PiaiAfiio i». H^atlie.' 
An Jaion oUgged to be incompetent, may be remitted to ikg 

Tide WM sn action M&inst ^m^ of fbe at0isti|O>? 
clerks ef Che Conrt of Session, who, it was al- 
leged, had been guilty of a neglect or breach of 
duty, to the iniurv and damage of the pmiier. 
TIm d^endar haa stated a culatory plea in his 
defences in the €ourt of Session, , that ** m 
•cticfu against ad assistant-clark of Session, for 
» oegl<Nt or breacli of duty, is Hiconme* 
tent ; but diat defence had not yet been dis- 
posed of. Accordingly, wlien the parties were 
ttboat to prepare theur issues in thia Coort, 
the pursuer proposed that the case should be 
seat naok to the Court of Session, in order to 
hare this defence disposed of ; as, if the case were 
incompetent, it womd be tnuieeesssary to go to 
trial at all, — ^to which effect, fSierefor^, Ke. ^ffw 
made a motion in Court. The defender opposed 
thb motion,, on .^. grenad.that the p]aa war 
Kot intpnded to e^dude the acCion, bnl Wy to 
preserve to hiin vmeh ipleas ^.ot, inoomM|tonsy> 
as the priyilMre^ 8\tuati9ja 4>f tl^defiEni^ JM 
mm eflber St 6i^x^m(^eiititi/^ him to urge in 
the actual cii^eomstaoces of the case, aceoraing 
m» ^My might eoiMffge on the day^of triaL Wkd 
-<;Murt eoBieonruig in this view, mf i is e J 'Mke WKh 
tion. 

Aei.tSkmmir''^ SoKritofe-Oeilml Hop^. 



HOU9E OF LORDS* 



Jum5,lSSS9. 

~f90. 39Sw-^ AtEXAKDER^ W, Malcoucs, 4pp^nt^ u. 

Yo^QfReqxmd^nU \ 

Me dme t itm ■■ Stat . IMU » A9^'-*^uighaiian jofa Imu^ 
An Jmgaation '*Ay a iFoiker to Ms Som, Jar. a iiMi» 
mdnalfy admnced 6y them on ikeir J'nthei^ wo s wi i f, 4t9i 
redmdbU under ike Stmtute* 

John Crawford, Esq. in 1807, gfanted-to Ar- 
chibald Malcolm (fiither of the appellants,) a 
Imilding-lease for 999 years from MarfimmM 
1S05, <tf certain lots of ground in the village of 
Fort-Crawford. Malcolm, for the pufpose of ena- 
bling himself to complete the buildings contem- 
phted to be ecectod? obtained a loan from Mont- 



ffomotle; fa security of which he, l^th July 
1809, granted a bond lo Montgomerie, where- 
by Malcolm obliged himself to pay the amount 
at Martinmas aVS. This bond contained a 
power of safe of the leaoe^ He, also, of same 
date, granted, in Montgomerie's &vour, an as- 
flignaUonofthe above tease. This assignalion was 
not intimated to the lanAord, Mr Crawford, per- 

m ig then resident in England, but 

ii 21st July 1809, made by a no- 

li lonii market dav, at the market 

ci the iiead burgb of the coUHtv 

vf q lay, and it was, upon the 26tD 

6] if recorded Mi ttte Sheriff-court 

b me county. 

Midef the above building lease; 
b \ fiurm from Crawford ; but, hav-^ 

\Ajf fallen into arrears of rent, on- account of 
this fimn, the proprietor, took from. him, 27th 
April 1812^ a biflfof the amount, payldile eight 
day» after date. Tliis bill was orawn by, and 
payable to tfbo respondent^ . Yonn^, who acted 
as fiu^r for the hindlord. This biU, not having 
been paid when it fell due, was, 18th and 19f£ 
May 1812, protestfsd for non-paynioat, and hom- 
ii^g was rmed on IMi, and signeted 28th vi 
same nsolith. No dennneiatioo took place, how* 
ever, till 27th January 1818; shortly after 
wiudh, 'Mateolm was rendered l^pstty bankrwt. 
In theaseantime^ the term of payment of Uie 
loan by Monteomerie arrived, and Malcolm hav« 
1^ Been uname to pay it, the appellants, hip 
sons^ in order to preserve the benefit of the 
l^uilding-laase, procured a ksfi sufficient to pajr 
JMentgowsrie's debt, and seveisal otbar mm 
^dehts of their frther ; and they obtMsed^ liA 
l^ovember 1814, from Moslgomarie, a ranrniiiap 
tion of tlie assignaition in his finronr, and a oon- 
veyance by him and their fiUher of the said leasee 
The topeflaofs immediatoly ^Utaned iilto posaea- 
«son iof the snbjeets eontainei hat thoaaauiiieriin^ 
4md paid the annaaltack^ntydne therete. 

In 1818, y^m*^ fcwgfat a pwi^ass of Jii9». 
location of the lease, only against-'yM teiier 4ti 
tho appollanti^ ia whUih bowpver^ ^tjnigieamnee 
was made £ar the appellantsilhemtahia% mmhitk 
■deqpeeof adjodicptignsf^a pnana— f ad 'TkuMO^ 
roondent awe b rongfa t'a p roeess of redoetion ^ 
iM assymlion to &e ap p rtlan ts^ mderthe aet 
1621 — in which de<»ee of certiicalioR €ontrt 
■kmtpmUcta'miA jpAmsiiiioad, j an Atb<> gtrtfter de- 
eaee.qf a e da timn m abasnea/ufcich wns fMsiMH 
;ited 17th Jfame ISM. The jraiVNmdant th^, 
founding upon these decrees, browht a process 
of removing before the Sh«^, boUi against the 
sppenants and tiieir father, to have them ejected 
from the subjects ; in which action, the Sheriff, 
3d November 1820, pronounced decree of re- 
moving against all parties, to take place at Whit* 
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randay then next. Before thia, judgment ^ofd 
Decome final, the. respondents instituted an ac; 
iion of reduction of the above decrees of aidjn* 
dioation and reductjon.pronounced by the C^urt 
of Session, and they ^presented' a redain^ing 
petition to the Sheriff, with which they prpdu- 
ced the libelled snmmops. The Sheriff naving 
adhered, twp separate bills of advocation w^re 
presented of his judgments p6 cdniifigenttqm 
of the reduction ; but both ^ere i'efiwed for 
want of cantion. The respondent then proceedr 
ed to change the appellants to remove upon the 
Sheriff's precept, when a suspension was pre- 
sented, which was ultimately passed on caution, 
and was conjoined with the process of reduc- 
tion at the ai^>^lants' instance ; af^r consider- 
ing which, Lord Mackensie, before whom the 
case came, jironodnced the following interlociu 
tor : — 

*' nth June 1823.^the Lord Ordinary having 
heard parties' procurators, and considered the con- 
loined processes. Finds that there is no evidence or 
reasonable ground for pre^iniing^ in this case, thai: 
the assignation in security of his leaSe, b)^ Archi- 
bald Malcolm in favour of Robert Montgomerie, \k 
the assignation of the said lease by Archibakl 
Malcolm, with consent o£ Montgomerie,' to AlexaiK 
der and William Malcolm, sons of Archibald MaK 
tdith, ^as (raudtflent in- anv rsspect; bat, on the 
contrary, there is leasonahle evidence provii^lhat 

^tb pf these aisigiiations were made htmaJUe, ajod 
' full consider^ibn : Finds, thai the lease havm^ 
been thus hcmafide ana onerously assigned bv Archi- 
tiald Mslcolm to his sons, the possession by them wafe 
sufficient to exclude the pursuer frbib'iftivrog' fight to 
obtain the decree of reduction libelled, or to obtain 
the decree of adju<fieation libeled as yalkl or effee- 
tual against them*: Therefore, in the reduetiori,. re- 
-dnces, decerns^ and decbwea, in tehbs of the libel ; 
^nd, in the snspMitfotti suspends the letters. limfMN- 
#rr, and decerns*'' 

• Against this interlocuttf r, the respondent gave 
Jan. a r^resentation, wlueh liafii^>come:to be 
advised by Lord Eldin, hia lA>rdship, lUh 
March 18d4^ altered the mterlocntor of Lord 
MadEeniie ^-u. 

' ^ In the reduction, rcpehi the i^easons o^ reddction, 
fwaoilties.tbe defended from the conclusions of the 
libel I iknd,in the stnpensfon, repdls the. reasons of 
liiiSpensioD, and finds the. letters orderl^^ proceeded; 
.finds the defender entitled to expenses in both pro- 
cesses," &c. 

To this interiocator Ua Loidship having ad- 

'hered^ Upon advising two renreawitaitieiiB, the 

appellant redainied t4> their Lordships ef thf 



First Division, who, of this* date, 14th Decem-' 
ber 1824, upon the ground that the transactions 
between the father and sons and Montgomerie 
were collusive, adhered to the interlocutor of 
Lord Eldin. 

The question having been carried to i^peal, 
the House of Lords reversed that judgment, 
thus returning to that of Lord Mackenzie. 

1 1. II 11* ■ ..,«.-■ I 

June 1, 1829. 

do#BS and CompsiiytF. JSdiaburch, &e. Shipping Gom^* 
• psB7.«»-To be fKthcr heard on Friday neit. 

June2y 1829. 
Ciriic^ t. Scett.— Set down for hearing ttpartet 
M'Ntil 9. McNeil, and Colquboon if, Colquhovn.— Re^ 

■pond^olt ordert d to aanrer peremptoilly in a week. 
PbnthHid 0. LiMly Gwydir (sow Lady WiUoogbby dc Brea* 

by}.— Petition tot retpondent to lodge ber caie, read sat4 

referred to the Appeal Committee. 
IllTHlis 6. Sir G. A. Roblnion and Dorfn.-^PeUtion fbr Far- 

tber tioie for their csaS, lead and isfeRtd to the Appeal 

Qanoiiitee. 



June 3, 1829. 

Thomtoii V, Willlamaon.— iAjppeal prjeaented, and recpon* 
dent ordered to answer in four weeks ; And leave for a rc- 
coaniaanee to be ehtcrod into for the Appellant. 

Dundaa if, IldiKb&»«-.6et'down for hearing c:tpeTie. 

June 5^ 1829. 
donfinercial Hanking Company v. Pollock H § contra,'^ 
Conaideivd, and farther ooniidentioo adjourned to W«d- 
neaday next* 

MM^i^ V. YovBg.-*-CoiilMer«d, andinteHocotega vmymmd, 
JDowiij« ifid Coeipiiny f, 'Kdinbaiirii, &c Shipping Com. 

najiy.-^Farther and fully heard^ and coniideratioo ad- 

journed tine die, 

Scott v..Irvaig:,..Ap^l prfliiiiicd* Md napondciitoffdoKd 
to anawer in four weeka. 



Edikbueoh : 

Pritited, Ftobliahed, and Sold by.HlCBAiL Aansasov, 
i4iw^fprinter> MooM Place. 
And aold also by Jamis DoxcAir» BookwUer, Ola^orw ; J. 
t^oaiiAis Bookseller, Stirling; C, Sioarand Son, -Book* 
eeliers, Pdrth; TaoKAS Millke, Bookseller, Dundee; 
Bbowm and Co.,' Booksellers, Aberdeen ; Jork I>ick» 
Bookseller, Ayr ; H. CaAwrofto, Bookseller, KilmanKKt ; 
JoBir JoBwnoir, Bookseller, DmnfHes; Johii Rakkivb, 
' Bookseller, Falkirk ; and Oioroi Maitlaiio, BookscHer, 
Elgin.— Price ls» ad. stanqted and sent by F^ and la. im* 
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COURT OF SE SSION, 

INNERHOUSE— FIllST DIVISION. 

June II, 18294 

Ko. 336. — YocNO & Donlop v. The Monkland Canal 

Company. 

Acquietcenee.'-^Aii Action, of RepeiUion of Tonnage^Dvei 

^ iemed by a Canal Company y by virtue of a Slaiuie wfioae 

Provisions they had coniravened^'^vhct'ier barred by the 

Pursuers haoiu^ acquiesced in the exaction for 21 years. 

In this cause (tlic facia of which are reported 
ante No. 65,. p. 41.) it was contended tor the 
pursuers, tliat the Lord Ordinary*s interlocutor 
(.Julf 1B2S) should be recalled, and the cause 
de piano i*emitted to the Jury Court to ascer- 
tain whether the pursuers* arennent as to the 
canal not beings of the. statutory depth, was cor- 
rect ; and, in the event of that boiiig establish- 
ed, to -decide ako as to the question of ac(fuies^ 
eence^ wliich, under the direction of the Beiioh, 
=1t was competent for the Jury to do ; and if the 
Bench should direct crroneoosiy, there wa< still 
redress open to the parties by a bill of excep- 
tions. Tu'O' defenders, on the otiier h»»id, main- 
tained, that the facts upon the record were suf- 
ficient to enable tlie Court of Session imme- 
diately to dispose of tlie plea of acquiescence, 
which was purely one in law, and which, if 
sustained, would be conclusive of the cause. 

Lord Craigie distinguished between law, which 
a party is bound, and fact, which he is not bound 
to know ; and, therefore, was dii^posed to decide 
the case upon the fact — ^whether the canal was 
of the depth requu*ed by the statute when the 
dues were levied. 

Lord GUlicSf although he did not expressly 
dissent from Lord Craigie's view, still thought 
there was another important point which sliould 
be determined by a Jury— -whether, during the 
time of tho^e exaetions, the canal was freely 
navigsiUe to all the pursuers' boats; because, 
if that were proved, it would be more doubtful 
whether they had any interest to complain of 
the canal not being of the statutory depth. His 
Lordship ifaa lor remitting tlie cause to the 
Jury Conrt* 

The Court, aoBordingly, in the case for the 
pursuer, William Young, recalled in hoc stalu^ 
the interloeutor of tlie I^rd Ordinary complain* 
cmI of, and remitted the cause to the Jury 
Court ; and, in the case for the other pursuer, Co- 
lin^Daidop, which had been remitted from the 



Second Division, they repelled the plea of rf 
judicata^ and also remitted the cause to the Jury 
Court. 

Lord Ordinary, Corehonie. •— Connsel, Agents and 
Clerk, ut ante, 

June 12, 1829: 



No. 357.— Magistrates or Eaulsferry ». Sir M. 
' Malcolm and R. Carstaies. 

Sermlwles^-^liifiht of Coifing — hew to be exercised — Hlght 
of Roads through a I.inU J the properti/ of a neighbour* 
ing Proprietor, and occasionafly cnllivuted by IrimJ-^^ 
held not to be. a right of apatiaJiitg indiscriminately over 
the ground, bt^ merely a nght of egress and ingress to the 
dominant teHetnent'^Feuars in a Royal Burgh held in» 
admissible as Witnesses to prove servitudes of casting 
flivotSt steeping lint, bUvching clothes, ^c, in favour tf 
the Inhabitants of that Burgh, 

TIlis was an action of declarator, conjoined 
With an advocation, at the instance of the Ma- 
gisstratcs of the royal burgh of Earlsferry 
against Sir M. Malcolm, proprietor of the es- 
tate of Grange in Fiieshire, and his tenant Car- 
stairs, in «rdor to have it fonnd and declared, 
that a tract of ^ land or links surrounding the 
bur^^h, (and alleged by the defenders to l^long 
to the property oi Grange,) was the property of 
the burgh, or burdened with the servitudes of 
golfing, casting divots, steeping Imt, bleaching 
clothes, watering cattle, free and unrestricted 
right of passage over the ground, &c. in favour 
of the burgh. 

A mutual proof having been allowed, the 
Lord Ordinary, 14th January 1825, on consi* 
dering the same, and whole process, pronoun- 
ced an interlocutor to this effect :— 

** Finds that the burgh of fiarlsferry has, post all me- 
mory, enjoyed all the rights and privileges of a royal 
burgh, except sending members to Parliament^— a privr- 
lege which many of the royal burghs do not at present 
possess ; and that this burgh has enjoyed property 
past all memory, as is instructed even by the -state- 
ments made and proof brought forward by tha d^ 
fenders, — seeing that they have stated and proved 
what they understood to be the marches betwixt the 
estate of^Grange and the property of the burgh f but 
although it is alleged tliat, from the^ great poverty of 
this burgh excluding thera from having proper place* 
for preserving their original charters ancl papers, they 
iiad lost the same, and e^^ tlie cltertcr granted by 
James VI. renewing the privileges of t^ burgh, of 
which they have been able to produce only an ex- 
tract from the register of the great seal : Finds, that 
in so for as this burgh is in possession; it is entitled 
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to protect its rights : Finds, that a considerable nuin« 
ber of the witnesses having an interest in the exten- 
sion and protection of rights claimed by the burgh 
and its citizens, are not disinterested witnesses; and 
therefore the Lord Ordinary has founded his opinion 
entirely upon the depositions of those witnesses exa« 
mined by the pursuers who did not reside in Earls* 
ferrv^ end had no interest in the issue of the cause/'-^ 
** Finds, that although the inhabitants of this burgh, 
and strangers visiting it, had played at golf upon the 
eastern links, and enioyed other exercises and amuse- 
ments upon these links, when not ploughed or inclos- 
ed, yet, that during all that period, the proprietor 
and tenant of Grange exercised every right of pro-i 
perty, by ploughing them at different periods, and 
killing rftbbiis upon them, and that the wnole of these 
links had been ploughed and in regular cultivation, 
except some small hillocks : Finds that there was 
also a golfing course ppon the links to the west, 
which, although diminished by part of the ground 
being inclosed and ploughed, seems still, by the plan, 
to afford a sufficient space for golfing : Finds that the 
servitude or right must be exercised in the same way 
as every other servitude, with the least possible injury 
to the servient tenement ; and the present course, as 
marked upon the west links, seems perfectly sufficient 
ibr affording the amusement of ^olfin^j, such as the 
population of Earlsferrv can require, without having 
any title to exercise that right except alongst the 
sands or links^ where aration cannot well take place; 
but in order to prevent any dispute in time to come, 
appoints Mr Wilson, the surveyor who prepared the 
plan in process, at the sight of the parties, to put in 
march-stones in the course N N, such as he conceives 
will be least prejudicial to the estate of Grange, and 
may sufficiently secure the exercise of golfing to the 
inhabitants of Earlsferry : Finds that the pursuers 
have not established a sufficient right to take feal and 
divot, (o take mortar, to water their cattle, to steep 
their lint, and to spread their clothes, or to dry their 
their lint on the links in question; and therefore assail- 
zies the defenders from all these conclusions of the libel, 
and decerns. With regard to the roads, finds, that when 
grounds are uninclosed and not cultivated, persons in 
the neighbourhood are accustomed to roam through 
the same in all directions; yet, when the ground be- 
comes cultivated, the right of road through the same 
must be limited to such ways as appear sufficient to 
supply the demands of the public : Finds that there 
teems to be a road at present leading from the east 
end of the town, entitled on the map, ' Road lead* 
iog to Kilconquhar, Colinsburgh,' &c. and another 
roac^ from the west end of the town, entitled, * Road 
to Largo, Leven,' Ac, and also a cross road leading 
from the west end of the town, which seems to con- 
nect these two roads, entitled, ' Road from Leven to 
Earlsferry and Elie;* and which seem perfectly suffi- 
cient to supply every convenient access to this burgh : 
Therefore assoilzies the defenders aiso from the whole 
conclusions of the libel as to roads, and decerns : 
Advocates the cause, add continues the interdict 
granted by the Sheriff to the extent only of the golf- 
ing upon the west links, as limited by the terms of 
fhis interlocutor ; and in the declarator decerns and 
declares accordingly ;"— « and quoad ultra, assoilzies 
the defenders^ and decerns.*' 



Lord CorehouBe having adhered to the above 
interlocutor upon representations, the parties 
then reclaimed ; when the Court concurred in 
pronouncing the following interlocutor :— 

•* They recal the interlocutor of the Lord Ordinary 
reclaimed against, in respect to the roads thereby 
laid out through the lands in question, and they re- 
mit to the Sherifl&substitute of the county of Fife %o 
examine, and line out what line or lines of road or 
roads will be mos( convenient for the use of the 
burgh, and, at the same time, most suitable to the 
possession and cultivation of the property; and remit 
further to the said Sherifi!-substitute to settle the best 
and most convenient track for the exercise of golfing ; 
also with power to him to call in the assistance of a 
surveyor if he sees fit, and to report ; and quoad ultra, 
refuse the prayer of the petition, and adhere to th* 
interlocutor of the Lord Ordinary ; and find no ex- 
penses due to either party.'^ 

Pursuers' Authorities. — Town of Leith «. T&wn of 
Kinghorn, 1 1th January 1566; M'Kenzie and Fraaer 
V, Town of Inverness, 14th June 1709, Mor» pp. 
16652 and 16717 ; Town of Perth v. Sir T. Moncrieff, 
30th November 1716, Mof. 16737; Magistrates of 
Falkland v. Kinloch of Conlend, 22d February 172i. 
Mor. 16740. 

Defenders' Authorities.— Hatton o. Town of Dun- 
dee, January 17, 1679, Fountainhall, Ersk. B. 4. tit, 
2. sect. 25; Cochran o. Fairholm, February 8, 1769 ; 
Cleghorn v, Dempstert May 17, 1805. 

Lords Ordinarv, Alloway. and Corehouse.— ^cf. Can- 
ingbame, Melville, -* ^/^. Jeffrey, Jameson. — Punuers' 
Agent, D. M. Adamson ; Defenders' Agent^ A. Ste- 
venson, W.S — Sir W. Scott, Clerk. 

June IS, 1829. 

No. 358*— MiLLEB AMD OTHERS V, M*KeNZIB ASD 

Othsbs. 

Commissioners on Bankrupt Estate,^ At a double election of 
Commissioners, it being obiected to the three supported by the 
majority in value of the Creditors, that one of them was in 
collusion with the Bankrupt, and ineligible by ihe^ statute 
(being an undischarged bankrupt sJ and it beung objected ta 
the three elected l^ the minority in value, that tto election 
Ufas valid except by a majitrity in value^^both elections void' 
ed, and a new election found to be necessary. 

At a meeting of the creditors of M'Grcffors 
and Co. calico-printers in Glasgow, and of John 
lyf'Gregor, jun. a member of that company, as 
an individnal, held under the authority of the 
Court of Session, on 15th April 1829, the credi- 
tors proceeded, in virtue of the 54. G^o.IlI.chap. 
137, sec. 34, to the election of commissioners on 
the bankrupt estate: eleven of the creditors whose 
debts amounted to £1552, 14. 10. voted for 
Messrs Peter IVr.Kenzie^ Patrick Miller, and 
William More ; and six creditors whose debts 
amounted to £320, la 9. voted for Messrs 
Patrick Miller, James and Robert Bunten. 
Both these parties were then declared duly 
elected by their respective supporters, ana 
both sets of commissioners presented petitions 
to the (>ourt, each praying to have their owa 



Digitized by 



Google 



N6. ir.j 



SCOTTISH JURIST, 



S61 



Ack, Cockborn and Wiiion,— .^/*. MoTiteith.»A. Ha- 
milton, W. S., and E. Macmillan, S. S. C. Agenta.— 
Itfr Hamilton, Cierk. 

No. 359. — Buchanan v. His Creditors. 
CenuH^A bankrupt having granted the usual dispotUion 
, omniuDfi bonorum — an objection by the Crediior^t that 
he had not granted a special conveyance of certain 
heritable subjeclt, repelled, and decree pronounced. 
In this case, the creditors objected to decree 
being proDounced in hoc statu ^ until the bank- 
rupt (who had already granted disposition om« 
nium bonorum) should also grant a special con- 
veyance of an heritable property possessed by 
him, by which means they contenaed much un- 
necessary expense would be sajred to them in 
making up titles. 

Lord Balgrny thought this an unnecessary de- 
mand. The trustee and creditors could, under 
the disposition already granted, compel the 
pursuer to grant all necessarjr dispositions, with 
procuratories and precepts. His Lordship, there- 
fore, thoiight decree should now be pronoun- 
ced. 

The other Judges concurred, and the Court 
accordingly decerned in the cessio. 

Act. R. Bruce.— ^//. A. M*NeiI!.— Charles Fisher, 
Agent for the Creditors. 



election confirmed. In the petition for Messrs 
Miller and Bunten, it was contended, that 
the election of M<Kenzie, Miller, and More, 
could not be sustained, in respect — ^I, That 
Mr M'Kenzie was the confidential agent of 
the bankrupt, John McGregor, junior, and 
concerned in a transaction by which a pro- 
perty, purchased in the name of the bankrupt's 
brothers, but in reality with the bankrupt's funds, 
was endeavoured to be retained by the said bro- 
thers, to the prejudice of the bankrupt's credi- 
tors. IL That Mr M'Kenzie could not act as 
a conimissioner, being himself an undischarged 
bankrupt; and, therefore, having no right to ap- 
pear as a creditor upon McGregor and Com- 
pany's bankrupt estate, the only character which 
could entitle him by the statute to be elected a 
commissioner. On the part of M'Kenzie and 
his colleagues it was maintained, that he (Mac- 
Kenzie) horn being the confidential agent of the 
bankrupt, would be better able to assist the ti-us- 
tee with information as to his (the bankrupt's) 
afiairs. And supposing the second objection to 
be good, that, at all events, his being inadmis- 
sible could not validate the election of the op- 
posing set of commissioners, who were only 
supported by a minority in value of the credi- 
tors, -^ 

The Court did not incline, in these circum- 
stances, to sustain either election, and accord- 
ingly refused the prayers of both petitions, and 
found that there must be a new election, as ac- 
cords of law* 



June 16, 1829. 



Na SCO.'^Beclaiming Xote Roberton v. RobertonS. 

Mandate-^By a Minor authorising his Agent to receire and 
invest sums decerned for in an Action at his fthe Mi'iorsf 
instance — held not to be a st^fficient mantlate to the /1i*ent 
*to discharge the Action, and all th^ Minor's ciainis umler 
it. 

In 1804, an action had been brought, in name 
of the pursuer and his brothers, against the de- 
fender, calling upon him to count and reckon 
to them for his intromissions with certain pro- 
perty conveyed to him as trustee, and in which 
the pursuers were interested. After a variety 
of procedure, an interlocutor was pronounced, 
10th July 1813, finding certain sums due to the 
pursuers. At this time, the present pursuer 
was a minor, and furth of the kingdom ; but 

il5th January .1814) he addressed a letter to 
ames Jolly, Esq. W.S. to this effect ;— ' 

'' As I wish, whatever money may arise to me in 
the processes of submission with ray uncle, Andrew 
Roberton, Ladyrig, should be preserved for my use, 
and so as to be applied when I have occa«iion for it| 
I hereby empower and authorise you to receive all 
Such money, and lodge it with such bank as you may 
think proper, on their promissory-note on my behalf* 
Should any more formal writing be required, I shall 
grant it when I return to Britain,** Sec, 

Mr Jolly having received the money, granted 
a discharge to the defender ; and, in the charac- 
ter of mandatory for the pursuer, discharged 
the process^ with all that had followed, or was 
competent to follow thereon. The pursuer 
thereafter, 5th July 1815, when major, sub- 
scribed a docquet to an account by Air Jolly, 
containing certain payments and receipts con- 
nected with the process. Upon afterwards in- 
vestigating into the original process, various 
objections appeared to the interlocutor of the 
Lord Ordinary, 10th July 1813, which had 
never been extracted ; the pursuer therefore 
brought the present action of wakening that 
process, in order to be let in to the objections 
conceived to lie against the findings of the Lord 
Ordinary. 

In defence, it was pleaded, that the interlo- 
cutor in the original process was a final one ; 
and that the sums found due under it had been 
paid on 11th February 1814, when a discharge 
was granted by the pursuer's mandatory, acting 
under the letter of 15th January above quoted* 
It was also pleaded, that the docquet to the ac- 
count between Mr Jolly and the pursuer, was a 
bar to the action. The Lord Ordiiiary pro- 
nounced this interlocutor : — 

*• 29th May 1829— The Lord Ordinary having 
heard the Counsel fur the parties, dismisses the 
summons of wakening and decerns : Finds the pur- 
suer. Lieutenant Alexander Roberton, liable to An- 
drew Roberton in exjienses, of which, allows an ac- 
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count to be given in, an J whea lodged, remits to the 
Auflitor to tax the ^tne, and to fcpbrt.'* 

The pursuer reclaimed against this interlocu- 
tory and contended, that as the whole proceed- 
ings in the original process took place when he 
^ras a minor, the decree as to hinr w&s a decree 
iii ^bseitce: In regard to the letter or mandate 
addre;^sed tor Mr Jolly, it did not 'authoriscthat 
gentleman to discliarge the process, but only to 
receive money on account of the porsuet'; that 
ilje discharge, therrefoUe; was fj/rA vires of Mr 
Jolly to gi-ant. Upon advising this^note, 

Ijord Craigic entertained dtnibts of the sound- 
ness of the interlocutor of the Lord Ordi- 
nary. The letter to Mr Jolly contained mere- 
ly authority to receive money, and place* it fbr 
the pursuer's behdof, w'hich his Lordship pre- 
siimed had heen dbne. Bnt- it contained no 
authority to dischar>e the legaV proceedings ; 
9nd if tlie puri^uer can shev^ that -he has a claim 
against the defender, it would be wrong to 'pre- - 
dude him from tryuig it. 

Lord P/£r5/flfe«^— Although he might hare a 
cliaim, Tct it could not be under this action, for 
tlie judgment in it is final, and besides, it 
has been discharged. It is impossible to take any 
thing under it therefor. 

' Lord Gillies agreed, that if the judg;ment was 
final, nothing could be got under the prooess ; 
but his Lor(£hip thought that not to be tJie. ques- 
tion at present for discussion ; the only question 
being — ^whetlier the Conrt could^Wafeen the ori- 
ginal action? His Lordship did not thinlc the 
. diseriafgesufiicient to bar the process of waken- 
ing; for the Tetter contained no expf-ess autho- 
rity to grant sufeH discliarge ; the process there-* 
fore might be f^akened> reserving all defences 
competent entire.* 

Lord Bal^rny tholight'it clear that the rdtkti^ 
date authorised a dlsrhargo of the process. It 
was a mandate to receive money arising from 
the process ; and it surely followed, that it was 
impossible to touch tlia^ money without dis- 
charging the process. In point of fT)rm, a^ re- 
duction should have been bronght of the dis- 
cKarge, and then the party might luvVe proceed^ 
ed with his wakoning. 

The Coui't pronounced a judgment,' " altering 
the interlocntor complained of, and wakening 
. the original process, but superseding; the ques- 
tion of expenses." 

Lord Ordinary, Newton.— •.Yc7. Skene, /. VT. Dick- 
■on,— ^/f. Sandfon). — Mi^giret and Hoy, W.9L, and J. 
^ W. Jully, W.S., Agents.— Mr Hamilton, Cletk. 

■srr; ;■,■■» ■ • , - . - ■ — ■ ■ x-, ,■■■ ■ — ; '■■■i.;^.-.^:^.. "■■ , 'rsr a s 

SECOND DIVISION.— J«we 10, 1829. 

\ Nb. 361.— Chahles & Ross r;. Wigram. 
&le,'^jP6wer to- lie$fle.'^Hfnlage toid by Missives, ^nr- 
deiud with Iftcumikramx^^Whvther Purchaser cntiited to 



fft'fiutnd a dear Tide and Searches, or bound to adetmo^^ 
part of the Trice to purge the Ineumbrancee* 

By a' minutfe oF afi^^eement entered into be-' 
tween Mr Jolm' Charles and Mr James Spittal, 
on the part of the Directors of the Edinburgh' 
Southern Districts Market ^Company, on 4tk' 
Februarjr 1824, Mr iliarics sold to that Cora- 
pany a piece of ground belonging to hin^. atj 'the 
Seieiines for £850, foMhepurpiUSe^of .a* ejai^i- 
ter-hbuse, or ;^ny other lawful uSc. By ihif 
niinut^, it wn^' inter «/i«' d'^clarejd;^ tha^t Mj 
Charles should warrant the subjects, ^.nd. the* 
above use of them, against all bUf dens, inciitU'^ 
branced and servitudes — that the eii,try should 
be at Whitsunday 1824, when the price was to* 
be paid— ;that a disposition should be granted, 
along 'with a search of iueumbrance^ — ^that the" 
titles were valid and complete in e^^ refipefti- 
and would be deliveVed in sufficient timfe before' 
tlie term of entry. Tlie neighbouring proprie- 
tors threatened* to- apply to the Court' for aiKin-* 
terdlct against the efectitofr ^ a slaughter- 
house. The Company conceived, that Mr 
Charles had waiTanted tliis use of the property; 
and that, as the minute of agreement was Hot 
probative, they were entitled to Tesile. A ref^ 
rence was entered into between the. partiifes' to* 
Mr Irving (now Lord Netvton) ; and the arbi** 
ter, on 7th April lS25v ibnnSj' that .i^ Mr 
Charles'^had caused tw<:^**f his tenants to recclyiB' 
a warning, a rd iniehfeftiu^hnA^ tak^ pla^» 
^4itch- rendered the ininnfe obligatoirv r&na thht 
it did not import an obligation on Mini to -iv^--' 
rant the use- of the pn^peity as ^^ slaughtdr^ 
house. Four days after this, tlte Company iii- 
timated their i-eadiness to pay the purchase-mo^ 
ney, oft a clear title beingdeiivered^ and the* ar- 
restments which^ had Been used in their luirids' 
being discliai^ed.' Oh 29th Ap^il, dio dtld^ 
and searches were sent to the CompaifJ's agents; 
upon examining which, they found that the pr^ 
gress was hicomplete, and that variuite incuiin- 
branccs affected the property. On*tK6 follow- 
ing day, the titles and searches wefb returned^ 
aci-ompanied^nth a letter pointing out their de- 
fects. Mr Charles B6t being in h situation to* 
discharge the incnmbfonce^ and give a valid^ 
title, the Company, on 27th May 1825, made' 
a "formal itrtimation" and protest to him, that' 
they had suffered eonsiderable loss by the de-- 
liky, and^that they wt>uld be* no longer bound 
by the* minute of sale of decreet-arbitraL No- 
answer was retitfued to thl^' protest'; and^ on* 
idck Julyi the Company's agents Wt-ote Mr 
Charles and h'ls agent that they were determin- 
ed to sbicto by it: Oir ^ 19th <»f that'ntoAth; 
an answer was reCnm^ by Mr Charles's agent; 
that he had made airrangenients t6 get the in- 
cumbrances cleared off. Oa the 88th of Sej^ 



Digitized by 



Google 



iS0.m 



SCOTTISH JURIST. 



263 



ttewber, an offer was made to the Copfipany fqr 
the premises in question, but )vliich, in conse- 
4iuence of not haviiig received a title themselves, 
,they were obliged to refuse. On the same day, 
therefore, a 'second protest was served oil Mr 
CliarlQS, wherein ,the Qonipany a^*eed to abide 
by the purchgise, if a valid disposition, searches, 
and discharges of incumbrances were delivered 
,to tbem bj' 12 o'clock on t;he l»t of Ociober; 
aiid, on the 30th day of l§optcmbiert an answer 
3^a8 returned explaiijipg tlie xaiises which had 
prevehied the transaction from being coiapletc^ 
,^d stating, that neither the missive Qf s^le nor 
^decreet jarmtral contained any dedarivtion of , 
"nullity "within a linitted time. The Company 
/efused to come forward .with any piu-t of the 
nrice to enaUe the sefier to clear o^ the incum- 
jbsmmces ; and it was not till, the 22d November 
that the pursuers offered au unencumbered title. 
Tlie titles were tlien sent to the Company's i 
^agents to prepare jlhe disposition, but they re- 
fused to receivjB them. • ,lne present action was 
therefore instituted against the directors ^nd 
partners of tlie Company for implemeat of the 
uaid sale and payment of the price. . 

In support of this action, the pursuers mjiin- 
. tainfHl— i^/, Tha^t the defendei*s were bound to 
^plement t|ie barg^iip, in terms qf j^Ho ori^iial 
minutes of agreement fmd decree-arhitr^il — and, 
,.2dy Thjit they were.Jbsajcred jfrora j^tle^dlng any 
\del«iy or ob^.tructioiii this having a.ii>eu from 
'fjtlkfsriv^eiiipts, iii*st .t(o resile, and afl^envardfi to 
fiy%iG compliance with .the decree-arbitraL It 
rWafi answ^*ed ]w the defenders — Isi^ -fii^onif 
the pursuer hsid been in ^ situatiou.to off^'-a 
Jiralid tM^ .to tho? subjects in question, the de- 
fenders wo|ild not have been bound to accept of 
it, or to liold the missives as obligatory. If a 
sufficient title had been offered within a reason- 
able time alter the decreet-arbitrai was pro- 
.;nounced, the defenders wejie ready to' imple- 
,;Dicnt the b^gain,. and they made a forn^ol otFer 
to that eftect. Bi^t t]|^e pursuers hayix^g so long 
.delayed to clear tho fubfects find grant a title, 
.and the defenders haying ther<d»y Xost an oppor- 
' tunily of disposing of uie subjecstr again, were 
not bound to implement the bargain. And, 2d, 
Tbat in point of fact, the pursuer had never of- 
. fered a valid title to the subject, and thercfbro 
X the defenders were entitled to resile. 

On advi^iQg this Gase,'on 8th Mar(:h 1828, the 
liord Qx^inary;' .assM|zi«2d . thp :def<?nders. witU 
r^i^x^o^sesy 'Bnd-^ss.n^ 4h» ibllj^wingjiote tr^ 

*' *^ Tiie'Lord Ordimtry concaves, "that the di^piife 
iivht(^ arose in cohscqnence of the interfc^rciK^c of 
Ihe^ neigHbottrs,. and the reference, to Mr Irxring, 
(though a very fair question to.try), a&rdedto the 
pursuer a good . groiuui of dday doWn j(o the date of 
the dpci^ioo of the arbiter; and farther, that it en- 

^itlc4 ih^ pursuer to some reasonable timci after that 



decision, to impleiiietit his bargain, whieii could not 
possibly be done at the term originally stipuIatocK 
But then it appears, that Mr Charles delayed much 
fliore^han a reasonable time, in spite of prote&ts by 
•the defenders-; aad4Lis took place owing to a cause 
different from any that he was entitled to found 
upon as a cause of delay afler the decreet^arbitraV, 
VIZ. That the pro|)erty >vas affected b^ debts wijicb^be 
^puld not clear. The i^ord Ordinary does not think that 
a seller of land is, Svilhoiit .special contract^ le(>aUy en* 
titled tu call jfm a buyer to help to ctear the lands 
from dct)t«, by entering into an arrangement wiih tlie 
creditors. The Lord Ordinary conceive^ that in ge* 
Bcfal a seller agreeing to give a valid title, witb a 
search of incumbrances, undertakes that there shidl 
appear to be no incumbrances, and mu<{t accomplisii 
this himself. .Then the desire o( the Company to be » 
free, was just the reason why Mr Charles was bound 
to dp Ids part more accuratelyp in order to hold 
.thqn t9 a hard bargain." 

-Against this judgment, Mr Charles and the 
trustee on his estate reclaimed - to , the Court; 
and at advising the reclaiming note, 

Lord GUnlec expi;esscd doubts of tlie judg- 
ment. No specific time liad been mentioned for 
producing the titles and searches. C(ndd ihe 
X'ourt lay down n general rule on the subject'; 
or did the clixumstances of this case require a 
special finding? The proceedings hud been 
placed on a totally diflFerent footing, in cnnsc- 
-qnence of the' challenge. The original pei^iqd 
was now out of the question. The pursuer, 
however, was entitled to the same term tbat 
was given by the original bargain, pferhaps 
to something more : because, if it were unt'er- 
tain whether the sale was to be implemented or 
not, how coujd jic talcc steps to purge the in- 
Gumbranqcs ? — he could only lie quiet, till he 
saw-whether a sale was to take place or not. 
Objections, on the ground of want of title, and 
to purging incumbrances, stand in different si- 
tuations. Every man is bound to make up a 
title : but he is not, in all cases, bound tu clear 
off incumbimhces. , When the buyer says, that 
he will not agree to pay the incumbrances hhn- 
self, is he not boun^ to give additionjrf delay^ 
that this may be ai*ranged by the seller ? The 
seller wa» entitled t^ as much time^ aS was ori. 
ginallv stipulated! His Lordship did not think 
that the delay of four months tp give a title ^-va 
si^fiitnent, per se, to annul the title. 

The Lord Justice-Clerk considered that itwaff 
lieccssary to. keep in vipw the whole coi*ros{Miii- 
dctice^ irom which he could sec no reaSoh ^y 
. the purchaser should reject the purchase at the 
l^imc he did s<^. If the terms of the barg^ain had 
been, that the subject must be delivered free of 
all incumbrances by a certain day, the defence 
would have been good. It .was not till April 
IQi^d thjit a decree was-pconounced, finding, thai 
there was no obligation of warrandice. Tb* 
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delay was owing, not to the seller, but to the 
purchaser. From the 27th of May, down to 
the close of the correspondence in November, 
the determination of the ( ympany to be free 
was referred to as the foundation of the answer. 
The buyer, though not bound to pay incum- 
brances out of the price, might hare called upon 
the seller to produce discharges of them unico 
contcxtu with payment of the money. It being 
clear, that the defenders were not entitled to 
reject the bargain in May 1825, and it being 
impracticable to comply with the demand of 
clearing off the incumbrances by the Ist of Oc- 
tober, as required in the letter of the 28th Sep- 
tember, the question was — Had there been such 
unreasonable delay as to release the defenders 
from the bargain ? 

£a/-c? Pi^mi//y. acquiesced in the views stated 
by his brethren ; observing that the proceedings 
1m fore the arbiter rendered this case quite 
clilt^ercnt from those referred to of Carswell 
an^l Harley. 

The Court therefore held, that the bargain 
etill subsisted ; but they thought that a remit 
would be necessary to the Lord Ordinary to as- 
certain whether the pursuer was actually in a 
condition to give a title, which the defender, un- 
der his second defence, denied, and continued to 
deny. 

The following interlocutor was accordingly 
pronounced : — 

** Rccal the interlocutor reclaimed against, and re- 
pol the first defenc, nnd decern : and remit to the Lord 
Ordinary to hear parties on the second defence, and 
to do therein as he shall see fitt rescr? ing the ques* 
tlon of expenaes till the conclusion of the cause." 

OffendeiV Authorities. — (1) — Hunter w. Carsewell, 1 7th 
January 1822 ; Fleming v. Harley's Trustees, 6th June 
1823— (2)— Lockhurt v, Johnston, 13th h%\j 1742; Tait 
V, Lurd Maxwell, 20th December ]74<3; Lyitle v. Dick- 
son, Hth February 1749; Earl of Morton v. Cunning- 
harae, Ikh November 173a 

Lord Ordinary, Mackenzie.— Counsel for the Pursuer, 
Skene and iWAMnn ; Ainslia and M< Allan, Agents. 
Counsel for Defender, Jameson, and M. P. Brown ; 
Hi{chie & Miller, Agents. — Mr Holland, Clerk. 

, No. 3G2. — More & Others v, Donaldson & Others. 

!<etUi*menl^Camlructinn n/"— I. Under a Provision in a 7Vii«<- 

(ieed that the TrusitT*$ Widow iiwU be entitled to the fee of 

one ha'fof the free ftroceeds if his moveable estate followed 

It/ a Codicilt jtrovvling t/tat, in addition to the prior provi- 

»Ln, the Widow shall tiijythe Iferrnt of the other half of 

th^ free money belonging t«) the Truster -^ held ^ that the 

Widotv tv entitled to both, and that the free moneu means the 

jrte jtroceeUs of the mnveable estate* II. rf Provision in 

'favour of a Residwiry Legatee, with power to the Trustees 

<c y^^} if i^'^!/ thought }troper, to that Legatee, on her own 

receipt^ a certain jmrt of the funds ; and the Legatee having 

4ii d before any such sum was peid^^hat sum does not vest 

in the Legatee, or transmit to her Representatives. 

Colonel Robert Wright, by trust-disposition 
And settlement (25tb July 1822) conveyed to 
bii trustees his whole e£Fects, heritable and 



moveable, in trust, generally for the following 
purposes: \sty For paying ms debts and funeral 
expenses, and the expenses of executing the 
trust. 2dy For paying all such legacies, dona- 
tions, annmties and provisions, as he should 
leave and bequeath, or become bound for, &g. 
by any writing under his hand. 3c/, In pay- 
ment to Mrs Isabella Mabane or Wright, his 
spouse, ' 

•• During her lifetime, of a free yearly annuity of 
L300 Sterling."— •* And of one half of the clear pro- 
ceeds of my moveable or nersonal property, after pay- 
ment of my debts and obligations." 

In the 4th, 5th aiid 6th place, the trustees were 
directed to pay certain legacies; and, lastly, to 
make payment 

** Of the proceeds of the rest and residue of the hail 
property, heritable and moveable, real and personal, 
to and in favour of Miss Robina Burnside, in liferent, 
&c.; whom failing, to William Smith, Eitzabeth 
Stewart, and Isabella Fisher, equally, share and share 
alike, in fee." 

But the testator appointed his said trustees 

"In the event of their considering it proper, to pay to 
the said Miss Robina Burnside, on her own receipt, 
and to and for her own behoof, absolutely, the sum 
of LIOOO, at such times and in such payments as they 
may think expedient.*' , 

About a twelvemonth after executing this 
deed, Colonel Wright sold his commission in 
the army for £4398, 15s. which sum was lodged 
in the Commerciid Bank. And on 23d Sep- 
tember 1823, he executed a codicil to his settle- 
ment in these terms : — - 

** J. Colonel Robert Wright, Ac. in addition to the 
legacies contained in the deed or deeds of settlement 
already executed by me, and without hurt or preju- 
dice to the said deed or deeds, but in corroboration 
thereof, do hereby leijate and bequeath, and liirecl to 
be duly paid to my beloved spouse, Mrs Wright, as 
the same periodically falls due, tlie interest arising 
from all such free-money as I may leave bcliind nie at 
the time of my decease, /or her liferent it^e, declar- 
ing that she shall have no right to the principal of 
such money, nor any right or controul over the same, 
in^virtue of this bequest ; and, after the death of my 
said spouse, I do hereby legate and bequeath," ^c. 
legacies to the extent of L4350 to persons therein 
named* 

Colonel Wright died on 2d October 1823, 
and the trustees entered upon the management 
of his estate. In making up a state of the trust* 
fund, they had stated the legacy to Miss Burn- 
side, as a sum to be deducted from that to be 
liferented by Mrs Wright, but no sum was 
either paid or set apart, by lending out on bond 
or otherwise, for behoof of Miss Burnside, who 
died in September 1824. They were also in 
the course of ascertaining and adjusting Mrs 
Wright's claims, when she also died. In these 
circumstances, various questions arose among 
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the parties interested in the tmst, to determine 
which, the trustees instituted the present action 
of niultiplepoinding. In this action a claim was 
f^ven in for Lieutenant-Colonel William Smith, 
Isabella Fisher, and the curator ad litem for 
Elizabeth Stewart ; another claim was lodged for 
the curator bonis on Mrs Wright's estate, and 
a third for the representatives of Miss Bum- 
side. 

Lieatenant^Colonel Smith, &c. claimed the 
whole fund in medioy under deduction of the said 
legacies and the interest of the free money which 
belonged to the testator at the time of his death : 
and, m support of this claim, contended — U/, 
That, under the settlement and codicil, the free 
money left by the testator to be liferented by Mrs 
Wright, consisted of the balance of the money 
lodged in the bank, after paying expenses, debts, 
legacies, &c. and did not mcluoe any part of the 
otner moveable succession ; and, that the life- 
rent of the whole free money was given to Mrs 
Wright, under the condition that she should 
jhave no right to the principal of such money. 
And, 2dy that the legacy to Miss Bumside, not 
having been paid to herself on her own receipt, 
during her life, had lapsed. It was answered by 
the curator bonis on Mrs Wright's estate : That 
the expressionyrftfmon^.^ meant the balance of all 
funds, whether in the bank or otherwise, after 
deducting the testator's debts ; and the declara- 
tion, that Mrs Wright should have no right to 
the principal of such money, did not apply to 
the half conveyed by the trust-deed to ner in 
fee, but only to the remainder, of which she was 
entitled to the liferent. 

The curator bonis also daimed to be pre- 
ferred over the fund in medio, to the extent of 
the half of the whole moveable estate, includ- 
ing the legacy to Miss Biunside, and any 
arrears of annuity or interest due to Mrs 
Wright at her death. And in support of this 
jclaim he maintained — \st, That Mrs Wright was 
entitled to the annuity of £300, and to the fee 
of the one half of whatever personal property 
the testator had left, without regard to the 
source from which it might be derived; that she 
was entitled both to the provision in the settle- 
ment and codicil ; and that the liferent of per« 
sonal property, means the legal interest thereof 
for the time. It was answered for Colonel 
Smith, &c. that the one half of the clear proceeds 
#£ the personal estate bequeathed to Mrs Wright, 
must be held to refer to what the testator pos- 
sessed at the date of his settlement, and not to 
what he subsequently acquired by the sale of his 
commission ; that the codicil must be taken as 
explanatory of the previous deed to which it 
bore reference ; and tnat, by the codicil, it is de- 
clared that the widow should have merely the 
liferent of the free money^ but should have no 



rigbt to the principal of such money, nor any 
controul over the same ; and that, under the life- 
rent of personal property, the liferenter can 
claim merely the use of the property, or the in- 
terest, or the annual proceeds actually drawn 
from it, and not any higher rate of interest. 

Miss Bumside's representatives claimed to be 
ranked on the fund in medioy to the extent of 
LI 000, with interest; in support of which, it 
was contended, that the bequest of LI 000 must 
be considered as a legacy, subject to the condi- 
tion of the trustees " considering it proper to pay 
it;" and they, having so considered it, and set the 
sum apart for her, the condition was thereby 
purified, and the fee. of the legacy did then 
absolutely vest in her, and thereafter transmit 
to the claimants. In answer it wiis pleaded 
by Mrs Wright's curatftr honisj that the trus- 
tees were not entitled to exercise the discre- 
tionary power vested in them by the trust-deed, 
or to pay such sum, until the previous provi- 
sions of the trust were fulfilled ; that sucli power 
not having been exercised prior to tlie legatee's 
death, the legacy lapsed ; that a resolution to 
pay was not equivalent to i)ayment, and a mi- 
nute subsequent to the death of the legatee was 
no evidence of such resolution, and could nOt 
vest the legacy. 

The Lord Ordinary, 11th March' 1828, pro- 
nounced this judgment : — 

" The Lord Ordinary having heard parties* procu- 
rators, and thereafter considered the closed record, 
and whole process,. Finds the claimant, John Donald- 
son, the curator bonis on the entate ^f the late Mrs 
Isabella Mabane or Wrij^ht, entitled to tht fee or 
principal of the half of the free proceeds of the movt- 
able estate lef^ by the late Colonel Robert Wright, 
after payment of his debts and obligations, not in- 
cluding legacies left by him but nut constituted by 
the form of. obligation upon himself, and also tp the 
interest of the half of the said free proceeds, and prep 
fers him on the fund in medio, and decerns against the 
raisers of the multiplepomding accordingly: Finds,' 
that the trustees of the said Colonel Robert Wright 
were appointed by bis Kettlumeut, in the event of their 
considering it proper, to pay to Miss Robina Burn* 
fide LlOOO, at such tiroes and in such payments as 
they, in their discretion, may think expedient: 
Finds, that the trustees never did make such pay^ 
ments to her, nor ever gave to her any right to de« 
mand such payment from them : Finds that abe i^ 
now dead, so that no payment can now be made to 
her : And Finds, that the trustees are not appointed 
to make such payment to her executors : Therefore 
repels the claim of James, Janet, and Mary Burnside, 
and decerns ; Finds no expenses due to or by any 
of the above claimants. 

'* Notc-^The Lord Ordinary sees no improbability 
in supposing that Colonel Wright, when he sold his 
commission, gave his wife, in lieu of what she lost by 
that sale, the interest of tht other half of the proceeds 
of his moveable estate, having previo^ly given her 
the principal of the half of that estate j»^4iad the words 
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•xprcw this well enough. She h to have nW the in- 
terest, but no principal, id- virtue vflha^ kcque$t, with- 
out prejudice to fornrer deeds, t e, to the deed which 
had previously given her Abe half of the principal. 
The conjecture as %o free money nieuning iponey ip 
the bank serfnitobe loose; and this meaning could 
not be without prejudice to the former i\eti\. As to 
Wiss Robina Boroside, the Lord Ordinary ernnnot 
• see that sheerer had in her any vested right to exact 
nn}tnent of the LlOOO from the trustees; and if not, 
he does not see how her executora can have any. 
Put the dase, that siie had survived. the lestd^or ooly 
. one hour, can it be said that ihe. trustees would by 
this have, been compdied' immediately to pay tjie 
filOOO.toher exec^jtora? WbjQfea_8y if she hail liyid' 
->. fiftv 3»ars, they could, dumng 59 {( thtit time, have been 
i caiteti upon to do nothing unless they pleased. The 
. • private views or intentions entertained by any or all 
" of ihe^ trustees, inter se, but never communicated to 
. ' Hobina Burnside, nor tver' during her life put into any 
form ofinstrumcnt, do not seem relevant.!' 
; Against the above in^rlocutor Lieutenant- 
Colonel Smith, ic. and the rel^fesentatives nf 
. Miss Biirnside reclaimed. . 

Opadvisin^ the cause, the Xlourt refused the 
note.for j^liss Bnmsidet And, with regard to 
•the note for Colonel Smith and Others, their 
Lordships pronounced this interlocutor : — 

** Adhere to the interlocutor so far as is here re- 
claimed against, with this exception, that in ascertain- 
ing the free proceeds, the expense of recovering the 
inoveable properly will fall to be deducted, as well aa 
<hc debts iind obligations, and auoad Mlira retusc the 
df sire of the note, and dcccrtr.'' 
, Tioir Lordships were iiriantinously of opinion 
that the Lord Ordiimry^s interlocutor should be 
adhered to, both as regarded the legacy to Mrs 
Wright, aiijd th^ bequest of £1000 to be paid, 
in the discretion of the trustees, to MiBs Bum* > 
. aide : As to the latter of these^ 

LQ)'d Glvidee observed,that this £1000 was not 
given to ^liss Bumside and herUeire, and could 
only be claimed by her represeiitntiyes as hav- 
ing been in bonh of her at her deatli ; but his 
Lordship clid not thuik that it waii iw bonis of, 
pr had ever vested in her at all, ITic circum- 
stance of the trustees, in making up a vidimus of 
the succession having stated the sum as a cl^im, 
was not equivalent to jpaying the money. Be- 
sides, they gave no iutimatiou to anyone that 
they ever meant to pay it. 
, Lord Pitmfili/ concurred. He could see no 
other construction that a c6urt of law could put 
upon the expressions used, except that conlaiii- 
f d in the Lord Ordinary'is interlocutor, llicro 
18 no authority given to the tnistecs to pay th^ 
inoney to the iady's heirs or executors, vta iii ^he 
^ general residuary beqnest-^but they are only to 
pay it upon her own receipt and for her own 
use absolutely ; and the tjuestion therefore is— 
Have the .trustees exercised that power by pay- 
jog it on Jier Qwn receipt? or, Have they put it 



. in such a ijiap'e that she could have demanded it 
froin them had she been in life ? or, now tliat 
she is dead. Can her creditors, or tliose in her 
fight, demand it ? It is imno8sil»{e to sa]^ this. 

7710 Lord Justice-Clerk had every lucliria- 
(ipn, if he coidd iiud grounds in law, to come 
. to a decision in favour of the representatives 
of this lady; but his Lordship could find 1^0 
grounds to enable him to come ^o a different 
conclusion from, that of tlie Lord Ordinary. 
Tbe trustees )iad a dUpretiohary power to pay 
iu such way and manner, and at such times, and 
in such ^sunis as they might think proper ; and 
the tnistees migbt have done something effec- 
tnal to pass the interest to this lady. Ha^ 
they /entered a regular minute in the sederunt- 
booK, saying*, we do now exercise the discretion 
given us, and order oiir cashier to pay the mo- 
ney ; or, had they depofsited the money in bank 
for her use and t)ehoqfi or lent i^t out in heV 
liame, that would have beep, in his Lordship s 
opinion, quite effectual — i'^r he had no notion 
that it was also neccssaiy that Aliss Buinsido 
sliould luive madp a< demand upo^ ^'^^ trustees 
1^8 a preliminary to this exercise of their power. 
But up such thing had been done iu the case. 
There was no fonnal resolution entered Jn the 
books at all ; ai]d sJthou^h tlic trustees did consi- 
der the question, yet their last minute bbr6, tha^ 
they deem it right to pause upon the matter titi 
they get the opinion ot a court of law. His Lor<( 
ship could not therefore hold that they had done 
nljat they had power to do. An to the. amount 
being entered as h dtfyn in the vidimuislof th^ 
funds, thaj copld iiey^r have |3nti(led ^Mi^ Burn* 
side to come forward and demand the aanotm^ 
The trustees might have chan^d tfieir ininds, 
and said, we are not now satisQed, u^r deem 
that it is expedient to pay it. ' 

Lord Mackenzie, Oixlinary. — Counsel for Curate 
Honis on Mrs Wrighi*» estate, Jameson, and J. W. Dick- 
son ; Donaldson and llamsay, Agents. — Counsel for 
Lleufcnant- Colonel Smith, &c. Cotkburn and J. S. 
More; JEnew M^icbrun^ W. S. Agcnt.^Counsel font 
Miss Burii5<ide> Representotives, Cuningbsme, and A- 
Dunlop ; 'i'we^die and Graham, W,S. Agents.-— Mr UoU 
land, Clerk. 



June 11, 1829. 



f 



No. 36a^ANOE.B^ON r. Coupsa*8 Tavstees. 

Bill, of Exchange — Sexennial Prescription elided By 
' markingn of inlcretti posterior to the lapse of the 
sixyeart, . . 

1l\\6 pursuer s husband died intestate in the 
year l^li^, leaving a widow ftiie pursuer) and 
diree childi-ert, to whom his brother was after- 
wards appointed tutor-at-hiw. The funds left 
by the deceased consisted partly of bills gi-anted 
in his favour by persons to whom he hud made 
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adrances of tnoney. Somp of these, amounting 
to £944, 19. 1., were delivered tp the purguer, 
cQiifpnn to a list or inventpry made out by Mr 
Bcveridge, wi'itpr in Dunfern^line, one of the 
. defendci*s, who acted as the mutual agent both 
of the pursuer and of the tutor-at-law. t'qr 
^he uhove sum, Bcroridge took an acknowledg- 
ment from the pursuer, a^ paid to apcount qf * 
tor slmre of her hushaiid's estate. One of these 
ills was accepted by the late James Couper, 
tcuantv in Bonuington, and David Masterton, 
smith in Dimfennline, dated 11th November 
180p> for £.276, 13. 6. payable 12 months ^^ 
elate. Ou the back of the bill there were mbrkr 
ings tif payment of interest in the haud-ifrit- 
ing of the original creditor, and of Mr Bove- 
ridgc, of the following dates : 2d March 1^19, 
14th November 1820, Ist August 1822, 11th 
February 1823, and 8th August 1^26. 

Upon the J8th*of November 1826, Mr Beve- 
ridge addressed a hotter to the pursuer, stating, 
that he "w^ immediately to advertise spine of 
Mr Couper's property for sale, that he might 
raii»e fundi^ for paying the bill in Question, and 

{promising to scttlo the balance ot interest on 
he bill in a few days. He requested also, that 
the pursuer would renew the oill for three or 
four months*; when he gave reason to believe the 
subjects would be sold, and funds raised for pay- 
ing this debt. ' ** 

After the four months had elapsed, the pur- 
suer bronght the present action, in which; she 
called as defenders, Masterton the co-acceptor^ 
Mr Couper*s three daughters and their hus« 
fiandsi, and the present defenders, trustees of 
kfr Couper. ' Decree in absence was' taken 
u^ainst the co-Acceptor and the children, S2d 
Jme 1827. The trustees, however, lodged de- 
fences, in which they pIeaded-^1. Tliat the bill 
libelled on was prescrioed. 2. lliat the plea of 
prescription was not obviated by n^rkings on 
.the back of the bill more than six years pre- 
vious to the iniiititution of an action, especially 
if made by a person who was not a trustee at 
the time of making th^m, though he afterwards 
became such. 3. That it was beyond the power 
6f trustees, unless specially authorised, to bind 
the trusters estate, or heirs or creditors, to the 
acknowledgment of a debt originally contained 
in a bill then prescribed ; andj< 4. That the con- 
tents of a prescribed bill cannot be conveyed by 
indorsatio'n. ' » 

' The recovd having been close4 and authentic 
Gated, the it^rd Ordinary pronounced the ;fol- 
lowing infeflocutor, 23d Feoriiary 1828 ; — > 

** The Lord OrJIniiry having beard parties' procu- 
nitors« and advised the process, Finds that the ob- 
jection to the comiX'tency of the summons, in respect 
of (he mode in which the claim of the pursuer is li- 
belkdy is a dilatory dcfcucei wiiichi in terms of th^ 



Judicature Act, ought to have been disposed of be« 
fore proceeding to make up the record on the de- 
fences upon the merits ; but that, at all events, it is 
not well founded in the present instanpe, as the sum* 
mons, though it states iiarraftee, that a certain bill 
was subscribed, does not conclude for payment of the 
said bill, but of the principal sum of L276, 13. 6.^ 
under the deducdons specifiwl, with interest bom % 
certain period ; Finds, that the markings of parent 
of interest, subsequent to the It^pse of the penod of 
prescription, by the trustee of the co-aqceptor, who 
personally made these payments, as well as the letter 
addresaed to the pursuer, dated IBth November 1829, 
by th* same trustee, evidently in the character of the 
•acting or mana^ng trustee, are sufficient to elide the 
•plea of prescription, qu^ad the acceptor, Couper, an4 
to instruct that the debt is .Festiiu; owing i therefore 
decerns agunst the trustees of tne deceased Jame^ 
Couper, in terms of the libel : finds expenses due; al- 
lows an account thefeof to be giv^n |o, i|n4 remits to 
the Auditor to taijp the s^e, when given in, and tp 
report.** 

. 'f'he defenders reclainied i^nst ihh interlo- 
cutor ; but, of consent of parties, the Coiirt re- 
fused the note, and adhered t^ the Lord Ordi- 
nary's interlocutor* 

Lord Ordinary, Vledwjn.'^Aci. More.— ^. H op- 
kirk.— Marrey & Inglis, W.S., and M*CaUum & Dai- 
gleish, W.S. Agents.— Mr Ferguson, Clerk. . 



June 13, 1829. 

Mo. 361. — Innes v. Inmes. 
InUMid.'^The Court having found that a duppnee in te* 
*curitif coidg not be interdicted Jrojn setting, on the grown f . 
that the time urn un/hvouraUe : and 'this pigment has • 
ing been carried to appeal — hdd that the Court of Ses* 
sion might grant an itUtJ-dict to swpend the tale till the 
appeal be tUtpatedjjf, 

The supender, being indebted to the respondent 
and othek's to a largd amount, executed a trust- 
deed, conveying to the respondent his lands of 
Ratho-hall and other property, for the pay- 
ment *of his whole debts. The deed contamed 
the usual powers of sale, subject, however, to 
this restriction, that no sale should take place 
for 18 months from Martinmas 1827, without 
the suspender's consent expressed in writing. 
The trustee havinff advertised a sale of the 
lands of Ratho-hidi, and a house in Charlotto 
Square, to take place on 12th September 1828, 
the suspender presented a bill of suspension and 
interdtot against this proceeding, which Lord 
Corehouse, 12th September 1828, appointed to 
be answered within 14 days, and in the mean- 
time granted an interdict. On advising the 
bill and answers; Lord Newton, 12th Noveii\- 
ber 1828, found, that the respondent was not 
bound to stop short in the exercise of the powers 
competent to him under the trust, for relieving 
himeelf of his advances and engagements ; and 
therefore rdiued the bill^ and recalled the in^ 
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lerdict, and found the respondent entitled to 
expenses. This interlocutor was adhered to by 
the Lords of the Second Diviniiony 18th Decem- 
ber 1828. Against these judgments of Lord 
Newton, Ordinary, and of the Court, the sus- 
pender entered an appeal to the House of Lords, 
of which due intimation was given to the re- 
spondent. 

Notwithstanding these proceedings, the re- 
spondent advertised a sale of the whole trust- 
property, to be peremptorily sold on 16th April 
1829. To prevent a sale taking place, the pre- 
sent bill of suspension and interdict was pre- 
sented, which, with answers thereto, was or- 
dered by Lord Fullerton, Ordinary, 3d June 
1829, to be printed and boxed, with the view 
of being reported to the Court. 

On advising the cause. 

The Lord Justice-Clerk considered that the 
Court of Session had no power to interfere 
pending the appeal to the House of Lords. 

But Lords Glenlee and Pitmilly were of a 
diiFerent opinion, and held, that as a sale would 
practically put an end to the right, and perhaps 
defeat the judgment of the House of Lords, the 
Court of Session were entitled to inteipose and 
suspend the sale till the appeal should be dis- 
posed of. 

The Court accordingly passed the bill, and 
granted the interdict, without prejudice to any 
competent application for interim execution 
under the statute pending appeals. 

Lord Ordinary. Fullerton.-— ^cf. — AU^ 

Hutberfurd — J. J. FraBer, W.S., and Peter Crooks, 
W.S. Agents. 

1 , 

June 16, 1829. 
No. 365. — M* Donald & Makdatouy v. Loan Macoon- 

ALO. 

PrcHminartf t>efence'^That the Pursuers were barred 
from insisting in the actions, in respect of a prior 
reference and proceedings before Arbiters — repelled. 

By bond of provision, dated 29th September 
1794, Alexander Lord Macdonald bound and 
oblij^ed himself and his heirs succeeding to him 
in his lands and estate of Macdonald, Strath and 
others, to pay to each of his four younger chil- 
dren £7500, being £30,000 in ^. Alexander 
Wentworth, the late Lord Macdonald, succeed- 
ed to the lands and estates on his father s death 
in September 1805. Part of the bond was paid 
in his lifetime ; and at his death, June 1824, his 
Lordship left ample funds, heritable and move- 
able, for payment of the remainder. Alexander 
Wentworth, second Lord Macdonald, died intes- 
tate ; and, as no infeftment had been taken on 
the bond of provision, it, of course, remained 
merely a personal obligation. After the death 
of Alexander Wentworth Lord Macdonald, a 



meeting was held, at which it was resolved, 
that a case should be prepared for the opinion 
of Messrs Cranstoun and Moncrieff, as referees 
on the point — Out of what funds the debts* of 
the deceased ought to be paid ? 

** If their opinions do not agree, then the case and 
opinions shall be laid before Mr Sugden, whose opii- 
nion shall be final and binding on all concerned, and 
the parties agree to be regulated thereby.*' 

This resolution was subscribed by the defen* 
der, Sir John Sinclair, and all the relations m^ 
terested in the late Lord Macdonald's aucces- 
sion^ 

The referees had brought the points submitted 
to them nearly to a termination ; when three ac- 
tions were raised against the defender for pay- 
ment of the balance of the bond of provision 
above mentioned; and upon these summonses 
inhibitions were immediately used. 

A preliminary defence was stated, viz. that 
the pursuers were barred from insisting in these 
actions, by the reference to, arid proceedings be- 
fore, the arbiters. The Lord Ordinary, 16th 
May 1829, repelled this preliminary defence ** as 
pleaded." Reclaiming notes were presented in 
all the cases for the pursuers ; and, upon advis- 
ing these, 

Lord Glenlee sud, that he could not discover 
whether the subjects submitted might not be the 
same with those under this action. But, even 
supposing a decree were pronounced in the sub- 
mission, an action would still be necessary ; be- 
cause the submission contained no warrant for 
summary diligence. 

The other Judges having concurred, the fol- 
lowing interlocutor was pronounced : — 

*' In respect that the intedocutor of the Lord Or- 
dinary does not preclude the defender from pleading 
on the effect of the alleged reference, or of the pro- 
ceedings of the referees, in defence against the conclu- 
Bions of this action, in whole or in part, nor the pur- 
suers from pleading in answer to any such defence, 
as accords ; adhere to the interlocutor referred to, 
and refuse the desire of the note.*' 

Lord Ordinary, Cringletie.— ^<;^ Skene, — Alt. D. 

M'Niell ^Vans Hathorn, W. S. and Bonie & Camp. 

bell, W. S. Agents.— Mr Thomson, Clerk. 

OUTER-HOUSB. 

June 17, 1829. 

So, 366. — MucKABsiE V, Walkeil 
Interpolation m Summons after signetinff, fatal to 
the inttance. 
The summons in this case, as originally sig- 
neted, had consisted of 26 pages— but it now 
consisted of 28, two of the original pages hav- 
ing been taken out, and four new ones suhsti- 
tutedi yi^. 21, 22> 23 and 24; and to cormjiond 
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with 4;his interpolation, the numbers of all tiie 
snbsequent pages had been erased and altered. 
The defender, in consequence, pleaded, as a di- 
latory defence, that there was no legal or com- 
petent summons in Court on which he could be 
cited to answer the pursuer's demands; and 
the Lord Ordinary sustained the defence, found 
there was no process accordingly, and subjec- 
ted the pursuer in expenses. 

Lord Ordinary, Meadowbank.-«^c/. W. Bell*-^//. 
D. McNeill— B. Qerk. 

June 19, 1829. 

No. 367. — Fraser v, Fra8er.| 
This was an action of count and reckoning, 
In which, when called in the printed rolls, a mo- 
tion was made to have it remitted to an ac- 
countant. The Lord Ordinary held this to be 
incompetent before preparing and closing the 
recoru. 

Lord Ordinary, Newton.<»^c^ Skene,^^//. Baird.— 
A. Spalding, and Burd and Miller, Agents,— W. P. 
Clerk. 

No. 368. — Renny v» Rankine*s Trubtxb. 

In an Action for recot^ery of stolen Goods against Resetters, 
stii'l comffeU*ni to aver wicked and felonioos possession 
against them, though punished Inf the Justiciary Court, 
and competent to a third Party to jmrsuefor t/te Articles, 
if the List be •* indorseiT* to him, though by an imjfrobative 
writing. 

The pursuer of this action arerred, that Cer- 
tain articles had been stolen from her house, 
which partly belonged to herself and partly to 
her mother ; and that the defender*s constituents 
did *< wickedly and fejoniously reset and re- 
ceive the said articles, knowing the same to 
have been stolen." She farther averred, that 
his said constituents, on bein^ tried on that 
chai^ge before the High Court of Justiciary, had 
pleaded guilty, and been sentenced to transpor- 
tation for life, a punishment which, it was stated 
for the defender, they were presently suffering. 
The pursuer now concludea in this Court for 
restitution of the whole articles, or their yalub. 
lier averment with regard to those belonging 
to her mother was, that she " had acquired 
right to" these, ** conform to indorsation, by 
the said Mrs Elizabeth White or Renny, in the 
pui*suer*s favour, whereby the pursuer had ac- 
quired good right to pursue for and recover the 
same, or the value thereof, at her own instance" 
The " indorsation" referred to, was a writing 
under the hand of the pursuer's mother, address- 
ed by her to the defender's constituents, (but not 
otherwise holograph, and not tested,) ordering the 
latter to deliver the articles in question, or to pay 
the value thereof to the pursuer. The defender 
stated two dilatory defences against this action 
—If/, That after his constituents had been sen- 



tenced to transportation for life, as above stated, 
the pursuer haa no title, in bringing her present 
action, to repeat the criminal diarge of felony 
against them ; and, 2dly^ That the pursuer was 
not entitled to pursue in virtue of an improba- 
tive writing termed an " indorsation." 

The Lord Ordinary repelled both these de- 
fences ; observing, in r^^d to the last, that hm 
held the <' indorsation" to afford at least a suffi- 
cient title to pursue. 

Lord Ordinary, Newton. — Act. Christison,— ^&. Mac- 
allan.— Pursuer's Agents, Ritchie and Miller, S.S.C. i 
Defender's Agent, W. Sanderson, W.S. — P. Clerk. 

No. 369 — Blair v. Burns, && 

Curator ad Iftem.^fHoection to the appointment ef a euro- 
tor ad litem to a married vfoman pursuing in her own 
name without her husbcmd^s eoncurrence^-VuU the record 
has been closed previous to the applicationt repelled* 

The pursuer was a married woman, and in 1825 
raised an action of count and reckoning, and 
also a reduction against the defenders, in her 
ofwn name, as eloest of the three heirs-por- 
tioners of her deceased father. Previous to 
this, her husband had gone abroad, and was sup- 
posed to have died. The actions were carried 
on, and records reg^arly prepared and closed, 
June 1827, and December 1828. But her hus- 
band having since returned to this country, and 
having refused to consent to these actions, the 
pursuer craved the Lord Ordinary to appoint 
a curutor ad litem to her in them. This the 
defenders objected to as incompetent ; as, from 
the nature of the office, it would have the effect 
of opening up the closed records. 

The Lord Ordinary held it quite competent, 
and appointed a curator accordingly. 

Lord Ordinary, Newton. — Act. Pjper»'^Alt, More et 
S. Keif. 



TEINDCOURT. 

June 16, 1829. 

No. 370: — Sir J. S. Denham v. The Dukb or 
Hamilton and the Hon. f jADY Wbstenra. 

TeiadS'—fferitage and Execuiry^The jyrice of Teinds, which 
were held by the titular on a JeO'Simple title, but with a 
destinntion to a particular series ofheirs^ held to he executry, 
which the titular could validly dispone by a general con^ 
veyance of his heritable and moveable estate, and not a sur- 
Togatumfir the teinds, to be taken up by the heir. 

This was a process of multiplepoinding, 
brought at the instance of Sir J. Stewart Den* 
ham, in order to determine who was entitled to 
receive the sum of £940, with interest from 
1793, beine the price of the teinds of the said 
Sir J. Denham*s lands, situated in the parish of 
Cambusnethan. The claimants were Alexander, 
present Duke of Hamilton, as heir of entail of 
the estates of Hamilton; and alleged tituhr of 
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the teinds of C«ni1>i»iteiliaii| and Mrs Westenro 
AS unirersal disponee, kad bxecntiiic of Duke 
'Doaglas, to whom the fund in medio wm pay- 
ahle. The respective ckims emerg^ from ine 
fonowing fiicts : I. In Oc^her 1603, William 
and Anne, Duk^ a^d Dudiess ^f IJfamvlton, ex- 
ecuted' a stri<^ entail x>f their estates^ which d^d 
not, however, include the teinds of Cambysne- 
jlhan. If. fn i696, Dnchess* Anne obtained 
from the Crown a grant ia Jee simple of the teinds 
of CambusnethaB,* wiih a destination io the 
same series ot heirs as C^at contained itf ^ 
Hamilton entail of 169^, but without anr reso- 
lutive or irritant dances* In ;J715, ^he lliichess 
executed another strict eSitalT of various subjects, 
including the teinds of GaitbusB^an, in ihvour 
of (he same series of hoii^ that w^r^ caU^d by 
the pr^vious^^tail' of 1693. But in conse- 
iKienipe of ^lor ^obt^ gf ^ly exoeediiig the value of 
jtne subjeicts Ifk e^taU^^ of .IT^ld was 

^ever rctcorded pr acte^ u^n by her sucofssorf , 
who tookup these su^e^M^Midadiw the tein^a ^f 
CSambusneduin, imder burden of we said debts, 
folr which they wer^B fiewiently impig^^j^ite^ by 
]the.sueeeeding heirs;' ana in particular th^ t^inos 
of GambuaneSianwera disponed by puke James 
in 1738 ;o his broth^-in^law Charles fidwiii, 
^n se^MTity of a debt of J3600. In 1759, in con- 




I Gepr^ 

tutors, of all !the ttoentbiled i^opetty^ and .tjie 
^inds of Cambusnethan were indaued in that 
process.: This proecgs .was soon after taj^en ^}^t 
fit Court by Du^ DougWs, .9^9 suc^^cl^d to 
die eirbi^e, an(]t Who^^osfute^to.^kie.qpoiiL hini* 
^If thd VhoiedJsbts'b^ Duchess Anne, he potiun* 
ing forhis relief the whole unentailed p^roperty. 
puke Douglas then; in 1770, inis served heir 
male of tailzie and pfoVisipn in special 'to 
Duchess Aniie, his g^t-^rand-motlier, .in the 
teii^ds of Cambmm^thauy^and ^as duly inf^ in 
these teinds oh a precept from Chancery, Qbtain- 
ed,jn vUt^ of fajs said dge<:§;al ser|rice.. In ^9^ 
Sir J. Uenham brouglit li prooesi^^Qf vajfiation 
i^dsale of theteiudd of Kill {ai^dj^.sui^ite in iJbe 

E' brish of Cstrabusnettiaii) in whjich he odlidd l^uk^ 
ougla^ the tttuW. ^(l the^fficer? of State 
lurf d^ndefig ; ahi '. decree, Following, th^^ ptipOy 
I.9I0,' witii interest tUlt payment, being tlie pre- 
^ilt .fund in niedio, >yas 4<Qclu'e4 ^jrable to 
i)ukfe Douffhi$ ; but it pojitinuea to \^ in Sir 4* 
Denhain 8 Yiands tijl |)ic Jpreseii|; i^ioxi w|u^ ^^s- 
^: 1n^l7^6, after the sa^ i^]]png^^ud'«i^ 
Bake' Douglas exedi^ a tri^t-4isposition. and 
0&hveyanfe of ^f aU, his, lands, ijs^imbf aqniiat 
]^en{s, &c« bu-gone^ ^V\^h wd teinis,.Ac^]l and' in 
general of aUlils h^r^jmlo and mpveableproper- 
.{y,in favour of Sir X Denham, Mr Cochrane, 
anijTMr If an^ttderi W« $*i~I* For payment of 



Ids debtp ;. a^d, II. For midclng over the free t0* 
9idue to the present claimant, Mrs Westennu 
The trusty accepted ;• ^d, after fhlfiUirig the 
6.fegecta of the tnist^ execiiited' a conveyance of 
the remainder of t^ ^state i](ilkvour ot the said 
Mrs West^nra; And upon this trnst-disposl- 
tion in 17%, and fmbsequent oonveVanee in her 
favour, she rested her ciaim'tojlke innd tn medio. 
Pn tbeoth^r hand, Ae Wmp^mg claimant, the 
present Diike of ^amil^n, rested his claim op 
thejpecial service of .Ihe late ArcKibidd Duke 
of Hamilton, hisj&thfr^iis, heir malo a^ 
vision to Duke Douglas^ ii| the teinds of Cam- 
bnapethan,«9d of h^ Grace's iyfe^ent in the 
tei;dHdsy foll^wfnti^ on % prOqept from Cltaojpery 
which wsas ddy record^! Mrs* Westeiira coi|- 
tended.tliat the entai^ of 171a neyer having been 
record^ nor acted upoil,' and Dnke Dodglfts 
luivin|^ taken u^ the teinds in fee-shnple in 1771, 
hadihus reseirted fhll powaer^tur dispose of them, 
ai|d b^d'jpffectiiaUy c$9ifcVeyedt^em by the trusi- 
conyeyance in 1796 ; trhile^ ^j^ipt the^ 9ther. hand, 
the Duke maintajned, thai prescription not hay- 
ing ^tm on the entail by Duchess Anne iti 1715, 
by Dpke Douglpa's eontrary title iii 1771^ ho 
hadtio powor, at the tinte he'(^ecuted the trus(- 
4ispositipn in 1796;'to' dtsj^ne these entatle«l 
teinds, m^^r thp price (ihe fund hi medio) vrlni^h 
must bd consideifed t^ ^rr»ghtwn for Ithe teinds. 
The Lord'Ordinary, March 1826, founds ' . 
*' That the jtum i;iii|^ib, being tbe price of Iclnds 
whjcb were included under the filaiaiiiltbnr entail, muBt 
beeoBBMikrj^dras a furf<^ffium.iift tim wtS^ 
theretore preferred the Duke of Hauiliimiito the fund 
in medio}' • ' ' ' 'v^^*^^ ** ' '*-*'■ 

4j2d Mrs If^e^iqrft jyavtog petitioned against 
this interlocutor, 

77^ Lord P/rW<feitf thought it clear that the 
deed of 1715 was good for ^othmg. Duke 
Douglas knew nothing of that deed, nor was it 
to be believed, that,, if he did know, he would 
haye undertalcen (he payment of Duehess Annc*s 
debW Heli^eldona, ^ ^^il(»b)e 4i|de only of 
1770. The^ suiQi^ctsJ igdi^fj^d^in- ihe«doed of 
l7l5 wer(^^iseii\aile4 on pisii^eraoa. . ^ 
' . Luird j^^iec. yg$s^ . jkow 4e^edly oJL- opinion , 
that D'i}k<i pougljM had right to dispaiic tkc^ 
; teinds, for one/rpi^ foi^siderations. The .Couit 
then pronounced th{e toU'owii^g fnterlocutor :^ 

y-|n respect of the title- made dp in ihC', psrsofi of 
t{)e DuM pfQouglss, ^aaJ»^ir-iB;Uo vand ^of provision 
, to Dqcliess Av^fi uftdei' fhe,Cr(^vaxlvM*tcr in Uer fa* 
; vpiir iU l6()|6{\4l^r t|^9 i|^r|ocators. i^clatmpd 
\ againj^t^ (Prefer tfij^ . petitio^ei? to t^ts fy ndJn P^:^i^ and 
. decern hi' the p^e|erei]ce ^iiu ^^pajfi^ 

Duke of lEIkaiift6h*s AuChorttics. — Lord bouglns v. <ths 
Dukeof H«inilton,'&^ Idth Jatie 1817 ; Welsh, Maxirell 
V. Maswell, 2ltt June- 1806^ 'Fse. Cotl. ; Lumsdsiiie v. 
Balfoor, 13th Jfune 18U : Erak. ii. % \% 

Mis Westencs'5 Antboritics.— Enktn^ iii. 8^ 22. iii. ^ 
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4l» and iL 2^ 17; X^odsrClirittmn Graham* ,&e. vr Bn^l of 
Hopetoii9^^'6tK March 1706; CunQingham p. CnnningluuiH 
2dfb Pfcember 18ia . : : 

. Lord Ordinary GiIKea.-r-:^f/. Solieitbr'-tieripTaL «f ^Uti 
^AU. • •' '■ -^ -" - - -"^ — 

tenra ; 
iram^tOD.' 



[>rd p.rdiiivy uilhea.-r-:^f/. Jsoiieitor-UenpraL «f ^^ 
7. Jaroirie, — ^Alez.. Forsyth^ 4gent for ftlit Wet-;. 
i; R. Ratherrpr^' Vl^.S^^genVfor tbe'Dule'^r 
liltoD— H. aeA. ^- 



JOAT c^oimir. 



1!^ 37tl^C^lH>onJ^oN-drTAMBfr vC^ 

lli« present aclioa tc^ oFoiigbt ]by:th^ purgders^ 
a.Corporalum.of Tailorf,/anr tB^ tOl^lion ifiat 
tlicir rightg Lad been invaded by the defenders 
carrjring on.tiwe teg^^ier as tailors, while only 
CHIC of them was. privileged to d# so, vi*. |i dis- 
ban<M soldier, entitled to tHe<irvghts. of a ti\j\j(% 
fi^cman^ The pursnewi Wved Jton a ^Kgfence to 
recover the defenders'^ books, or for a^reiiiH to 
a' oom\ni«$ibnei' tb'.^b» excerpts therefirom; in' 
order to sjiew thelii^hner aj>«f terms on Which 
tl^ey carried o^ thcar trade. The Court, X^fote 
grating 3ttbh moiiofi, requieed the^ pursuers lib 
state the pjr^ise fKwi^ they wished* to instruct 
6y the di&enoe. The pursuers tj^er^upon re- 
ferred to their condescendenro^ as contauitng a 
statement ,oit thfse pomtk The Court, however, 
&eld thit to bd toib Ts^"^ 

V^f, l>Jwes,-^-.i^ Cockbirfn. 

COVBY OP jyST lCIAHV 



l^o. 3^^TuB Lord Advocatx v.. Stewart & Wight. 
Mkiewme^.'^Falal diiO^epaney fofiwim the majeit and minor 



John Stewart and Catharine Wight having been 
indicted ob'Hk! char|<>e4 of murder^ theft, wickedly 
and,leloniou8ly admmistering mffcoiic substances, 
With inteliftteriMtrder, or topi^6<&ce siiipetkctibn, 
it wa» objected to the r^vatrcy of :tAe' indietr 
ment, that in the orime at eoimnon low of ^* ad- 
ministering laudanum with intent to murdep^^ 
^c, the intent' y/^BS libeUed* in the major propo- 
sition as a subsltenliTe plirt of the charge^ whilst 
in the minor, whisft stated die pannels to b^ 
guilty of *' arainJi9ternl^ad4aQii^^ aq^gr^vatedr, 
With intend a^ afldre^aiSr tlSid intent.if9A $ei 
forth only as an ftggrajmUeii.^' T^ Coiurt so^-^ 
f^nedrf^ dfifeefiott Wto tlib c&rge, and ^onnd 
that tfie pannels could not be tried upon it as so 
kid. 

Act. Solidtor-GsnendL-*-^. Milne ndPoibef. 



HOUS E CMF L OirpS, 

/«»« 10,1829- ^ 



Nb.^ 37&<^WiLL]Aic Trdi^er & OrkEtLS, Jppellanit,vl: 

FdMgn^^Xftiplieii If ill — Te»tamem.-^4 nhfive of Scotland^ 
'd&micUed' in rndia, ^havbig pnrt of his ' Prope;rtj^v€^ed 
•n Heritable' securiiiei in SccUarui, nnd having Uft a gefierqi 
utUement executed in India, which wds itie^ctual to 
convey ScoU heritage, froin wanting the due MofemiiitieM 
^•r-^etd that the ffeir^t^law is entiited 'to the Le'gnc^ conm 
taincd iH the Setdemeniyand oU<f to. the twiut cont^inetf 
Jnthe^heritable j^ct9rUieSt without eoUaUngm . . ... Vv 

-Colenei (llharh^s Trottel-, a nativ^e of .SeaCir 
land, went'ta. latitat ark early pieriod^^* htsf' 
lilb, atid resided.. there ti& the ^pMod of liia' 
deiith. For some ye£^ previous; he hhd' rdipit^' 
ted various stuhs of money to, this c(^untVy» 
whicfa(' he, iairusted to the ntanagem^qt of )4i» 
youngest ^brother, . WilUaiki Trotter, .whom hie 
appointed te^ vet as 1m9 attorney^ iPart oi^ these' 
renidttonoes was lent, oit withoul Oidlon^l: Trot- 
t^br's knawledgb, on heritabliB seeoriti^ r b»l, %^ 
being informed of it^hc^proi^ of siictr invest- 
ments. (Lionel Tro.tter died in Indiain fBI^^ le&Vi' 
ing a#ill, by which he apportited eketnitofsboth 
iu India an<fin Europe, oii^^ing the latter, after' 
payment of certaitf 4cgaknes^ to divide th^ re-: 
mainder of his estate,, as it sl^old'be rennttedP 
fiVnil^Inata, '' and t(c whole of hfs ^p^y in ' 
Eil^dpi^,*' into six equal shares', t^ M paid Hb^ 
each'of Ifis blrotfi^aiid.sist^i's, sfliit-e i^'i^re 

ante: , .' ■• . . ' \ 

\ M the time of Colonel; Trotter> detilh, . Mfi 
immediate younger brother, the resnondentf' 
Young Trotter, 'became hSd kefir, in n^^tage, 
and having milde up titles, accor^ogly, ..claimed 
in that character the sums eontainea in the heri- 
table bonds, and also .an equal share witk Jiie 
brothers and sisters of the moveoU^ socoesakim 
For the purpose of obtiunuig a decisis upon 
these chiims, he brought an Mition agi|iiist tHei 
appellants, condudli]^, tha^ they should .exhibit 
and deliver up to him t^e r^t8'fl^d.tillies* con- 
nected' with the heritable se(mrlties,/&o. as hiir 
owa proper writs Itnd evidents, and that without 
the forfoiture of an^ I^^ ef the legacy left to 
him, or being, obliged' to collate t& Jieritage 
with the pet^onid estate. ^ Ther execotoi^ aCo 
brougtit'^a process of" D^dliplepoinding to deter- 
mine the shares aiid proportions m whid& the^ 
moveable property should be dividedr 

It was adndtted by aH parties---] j^, That iim 
testator wua, at the time of his- death, domioiled 
in Indian aindf subieet tv the law of Enghmd.' 
And, 2d, That hh wffl executed in Indm ww 
ineffectual tdr conv^v the suftis heritably secured 
iii^ Sbdtfimd ; but tne question arose — ^whether 
tfie keir*at-]aw taking ilp the heri^ge could also^ 
claim a. share of the movelible succession ? The 
Lord Ordinary (Pitmilly) before whom the ( 
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came in the Outer-House, 19tL May 1824, pro^ 
Hounced an interlocutor, by which, in the Exhi- 
bition, he assoilzied the defender, and in the 
multiplepoinding, preferred the legatees to the 
fund tn medio. 

The pursuer having presented a reclaiming 
note to their Lordships of the Second Division^ 
the Court ordered the opinion of English Coun- 
sel to be taken on a joint case, stating the facts ; 
and in answer to the following, among other 
queries, approved of by the Court, viz. — 

** Whether, on the supposition of the question hav- 
ing arisen for trial in Eneland, the heir would have 
been put to bit election i? he had claimed money due 
by heritable bonds in Scotland, as well as bis share of 
the personal estate under the will ?" 

To this the following answer was given : — 

** Considering heritable bonds in Scotland as real 
estate to which the heir-at-law is entitled, unless tber 
are conveyed away by his ancestor with due solemni- 
ties— we think the heir-at-law would be entitled in 
this case to claim them without being put to his 
election, if the case bad arisen in a Court of Justice 
in England.^ (Signed) ** J. Scarlet ; Laoncblot 
Sbadwbil." 

Upon resuming consideration of the cause, 
with the above opinion, the Court, on 16th De- 
eember 18^ altered the Lord Ordinary's in- 
terlocutor, and founds 

** That the pursuer is entitled to the legacy left to 
him by the will out of the personal estate, without 
being obliged to collate any part of the sums secured 
by heritable bonds to which be is entitled to succeed 
as heir,'' 

To this judgment the Court, 5th December 
1827, by a majority, adhered — Lords Justice- 
Clerky Ulenlee and Piimilluy being of opinion, 
that the case must be decided according to the 
English law, which, from the opinion given by 
the consulted lawyers, was quite clear in iavour 
of the heir ; — while Lord AUoway entertained 
doubts, whether the question ought not to be 
decided on equitable principles, and according 
to the intention of the testator, which was to be 
gathered from the whole formation and tenor of 
tike deed. 

'Hie case having been appealed, stood for de- 
' dsion this day, vnien the Xord Chancellor, on 
moving that tne judgment be affirmed, shortly 
recapitulated the facts of the case, and express- 
ed hmiself to the following purport : — 

** Colonel Trotter resided for a long time in a mi- 
fitary capacity in India, where he died in 18 19, having 
previously executed a will, the construction and cir« 
cumstances of which had given rise to the present 
question. He was survived by two Itrothers, namely. 
Young Trotter and William Trotter, the latter of 
whom acted as his agent in Edinburgh. Colonel Trot- 
ter had remitted some money to be invested originally 
ill personal security; but William Trotter thought 
proper to lay out a portion of it in heritable bonds, 
and this was afterwards approved of by Colonel Trot- 
ter, who executed a power of attorney, authorising 
him to invest his money in personal and heritable se* 



curity. At the time of Colonel Trotter's death, his 
property was partly heritable and partly moveable. 
The heritable bonds, by the Lw of Scotland, did not 
pass by the will, and the consequence wa-s, that Young 
Trotter, as the heir of Colonel Trotter, took the he- 
ritable securiiiesy and also claimed his portion under 
the will. This last was resisted by the executors. 
Now the question was, how the will is to be inter- 
preted ? The Court below thought, and very properly 
thought, that it should be construed according to the 
law of India-^n other words, according to the law 
of England. Because, although the will came to be 
the subject of inquisition in the Scotch Courts, stili 
they were to proceed in the same manner as if it were 
brought under adiudication in England. The next 
question was, did the Court below take the right 
course to ascertain the law of England ? His Lord-^ 
ship was of opinion, that they were perfectly right in 
ordering a Joint case for the opinion of English Coun- 
sel. Sir Laiincelot Shadwell and the present Attor«> 
ney-General were consulted, and the answer of these 
learned persons was in these terms :-^' Considering 
heritable bonds in Scotland as real estate, to which 
the heir-at-law is entitled, unless they are conveyed 
away by hb ancestor with due solemnit3'*-we think 
the heir-at-4aw would be entitled in thb case to claim 
them without being put to his election, if the questiot^ 
had arisen in England.' When this opinion was com* 
municated to the Court below, they immediately de- 
cided in favour of the heir-at-law. He was by law 
entitled to the heritage, and the question was— wbe^ 
ther he must allow the real estate to be massed with 
the personality, and be contented with his share of it ? 
This depended on the language of the will. If, on 
the face of the will, there was enough to express a 
clear intentioki on the part of the testator to deprive 
Young Trotter of the real estate, that would be suf^ 
ficient ; b«K:ause, although the will did not carrv the 
real estate, still he would not be allowed to take it 
against the testator's intention. But it was essential 
that there be clear evidence and expression of- this 
intention. There was, however, nothing in this will 
so strong as to raise a question of election. His Lord- 
ship concluded by saying, he saw no reason for dis- 
senting from the opinion of the Court below, and he 
should therefore recommend that the judgments ap- 
pealed from should be affirmed." 
Affirmed accordingly. 

No. S74k<»ALtAK, JppeUanif p. BxaaY, Befpcndent, 
Tach — Landlord and Tenant 

The respondent held from the appellant a 
lease of the farm of Daleally in the Carse of 
Cowrie for 19 years and crops from Whitsun- 
day 1802. By the dause in the lease upon 
which the present question depended, the tenant 
was taken Dound 

" To consume upon the ground the whole fodder 
that shall be raised thereupon, except hay ; but the 
whole fodder of the last crop of the farm of Daleally, 
notwithstanding the above restriction, he shall be at 
liberty to dispose oi'$$ he shall think proper." 

The tenant also bound himself 

'* To sufficiently cultivate, dung, labour, end ma- 
nure the lands hereby sef.** 

At his Hitry to the farm^ the respondent had 
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purchased the straw and dung from the way- 
going tenant ; and during the coarse of' the lease, 
he had heen in the practice of sowing his wheat 
in autumn, with the dwig which had not heen 
Bsed for the crops of potatoes and turnips dar- 
ing the preceding spring. And daring tne last 
year, he had put the same quantity of dung on the 
i^nds as had been done m former years. At 
the term of removal from the houses, ( Whit- 
Bunday 1820, there being missed a consiaerable 
quantity of aung upon the farm, and also of straw 
of the preceding year*s growth, an application 
was presented to the Sheriff in name of the ap- 
pellant, setting forth these facts, and praying 
the SherifF to appoint a Taluation to be made of 
the dung and straw remauiing on the possession, 
''And to find that tbt landlord was not liable in 
the price or value of any of the dung so left; or, at 
any rate, of that part thereof which ought to have 
been applied to the lands with the present crop; nor 
for the straw remainine on the poasession, which, in 
terms of Uie lease, ou^t to have been consumed on 
tbepossession.** 

The Slieriff haying appointed persons to make 
aTaluation, separate reports as to the value of 
the dung and straw were ffiven in ; and the yaln^ 
ators besides reported, tnat none of the dung 
had been made after the bear seed-time ; and that 
the straw, which was part of crop 1820, was not 
more than adequate tor the use of the farm till 
the new crop should be reaped. On adyismg 
these reports the Sheriff found, 

'* As to the dung left on the farm, that, bv the ex- 
press stipulation of his lease, the tenant was bound to 
consume upon the ground the whole of the fodder 
that shall be raised thereupon, but hay, except the 
fodder of the last crop : Finds it reported by the 
inspectors that no dung has been made since the pe- 
riod of last bear seed-time ; and therefore, that the 
whole dung on the premises is derived from the fod- 
der which he was bound to baVe consumed on the 
grounds and which, by law, he was bound to have laid 
upon the land for it« due cultivation ; and, therefore, 
that he is not entitled to any remunerdtion for it 
from the landlord : Finds^ as to the straw, that there 
is not more on the possession than was necessary for 
the purposes of the farm, till the fodder of the present 
crop can be brought into use," &c. 

The respondent haying brought an adyocation 
of the Sheriff's judgment. Lord Cringletie, Or- 
dinary, ordered a condescendence as to the rota- 
tion of labouring, manuring, and cropping the 
farm for the seven years preceding tne expiry 
of the lease ; and also, whether the tenant sowed 
wheat in the first year of his entry to the farm ; — 
if he did sow wheat, whether he laid dung on the 
lands for it, and whether he purchased the dung 
at his entry. After a proof had been led, whicn 
establishea that the tenant had purchased the 
dung at the commencement of the lease, the Lord 
Ordinary issued a note explaining the grounds of 
his opinion that the Sheriff's judgment ought to 
be altered, which were in substance : That the 
law, with regard to a question of this description. 



must vary according to the progress of society 
and improvements m agriculture, and that the 
rule applicable to the state of agriculture 40 years 
ago, could not regulate such a question in the 
present day — ^nor a rule applicable to one sort 
of luid govern the management of a soil alto- 
gether different. 

" In some parts of Scotland," his Lordship re- 
marked, ** wheat cannot be raised with advantage; 
and conseqttently, as all the crops are sown in spring, 
the manure made in the winter ought to be applied 
to the land in the spring season, in so far as is not 
necessary for the land under turnips, which are gene- 
rally sown in the end of May or banning of June. 
On the contrary, where wheat is a principal crop, it 
is always sown with dung ; and if it be sown in au- 
tumn, it is manifest thai this dung must have been 
chiefly raised in the preceding winter and spring. 
Almost no dung is made in summer. To say, then, 
that the advocator, if it was his practice to bestow his 
dung upon his wheat, was bound to lay the winter and 
8pring*made dung on his spring crops, is to say that 
the incoming tenant could have no wheat sown the 
year of his entry to possession, unless upon ground 
which had been under potatoes and turnips that 
year. The question at issue is not whether the ad- 
vocator's mode of management was the best, or was 
exceptionable. The presumption that it was good is 
in his favour, as there neither was nor is, in the peti- 
tion to the Sheriff, any complaint of misIabour« The 
dispute is as to the quantity of dung to be paid for 
by the incomine tenant. The advocator condescends 
that he used the same quantity of dung to the last 
crop that he did to the former ones; and as this is* 
not denied, the Lord Ordinary holds it to be true.** 

His Lordship then pronounced this interlocu- 
tor, 17th December 1823 :— 

*' The Lord Ordinary having advised this case, has 
fully expressed his views by a prefixed note; and for 
the reasons therein explained, and in particular that 
it is asserted by the advocator that he applied the 
mannre made on his farm to the land thereof, in the 
autumn and winter of the year 1820, and in the spring 
of 1821, in the same manner as he had done in the 
former years thereof, which is not denied by the re- 
spondent, advocates the cause* alters the interlocu- 
tor of the Sherifi^ and Finds, that the advocator is en- 
titled to be paid for the dung which he left to his suc- 
cessor in the farm, according to the averages, Ac, 
and for the straw.*' 

And upon advising a representation and an- 
swers against this judgment, his Lordship, 1st 
June 1824, 

** In respect of the reasons formerly given by the 
Lord Ordinary, and, in addition thereto, that if the 
respondent shall not be paid for the dung left on bis 
farm, his successor, the iocomba tenant, will get a 
crop of wheat at the respondent's expense, refuses 
this representation," &c. See. 

A second representation having been refiised 
(25th June 1824), the appellant presented, first 
one, and then a second petition to their Lord- 
ships of the Second Division, and pleaded, That in 
absence of any express stipulation, the rule had 
been established by the decisions of the Court, 
that where straw and manure are not steelbow. 
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k tenant is entitled to Talae firam the landlord 
fbrthedong made subsequent tobearseed-iimey — ai 
Vbioh. time the whole manni^ jireiioiisly. made ' 
should he laid lipon the lands, with the varioiis ^ 
crops sown thereon ; but/ that he H not entitled 
to any value for manui'e iji his possession made 
jprior to thai somfii anid- liot cro ui^d : Thdt ihid 
ri^le^was first laid,»do#h and, thcQreafter follow- 
ed, Without rc^rd to Ibcal circumstances or 
rarieti^ in'l^e situatibtt of farms, or of the 
' change? which might have taken place in the. 
' ^^rioilUure of the country i That it wa^ adopt- 
^ -^ m In order to. prevent thoneeessHjr-oficonstant- 
^ '^)y Investigating ^ into a fluctnatinff pritbttce, ariH 
y:''-ft9^ understood ^o be the laiVi. v^eii4he'|ir^iit 
16&8e%as^i\t;^ed iniov Ili^r«hic^ ^rtts ralwie td 
. the fdlmvliig* cJses :— Fnlnie v. Trotter) 87th 
^Jn1nhll6f;Fnn^\^, SOth Jiine H96|Earl of' 
Wemfss; l6^lh iTune l80l;.Forrostei» r. tfi-ighti 
i^h Februirfy ;l8j)8, . : . v v ; I 

'For the ^espon^nt^ the ^ar^^mbefti iva^ precise* i 
l.j^<i1n doWdnmty with the^riews tHintained in the* 
npt^ - of the' Lord' OidiriaiY/ifco^i^e quoted:—-: 
-^at th^' fetiarit ' was botkhd to cultivate 'and 
* niam>rc the f^rm/ according to the rules of good 
.'iusblindjry : tliat he .)iad all along done so, and 
io com^plaint hacf Been^ade oj^his nianagement : 
That Ke follo^vfsdtHe same coiinse diiring t^elast 
yeqv of his poss^sioit, as )iad oeen done during 
the curiency of the Ieas0,.yi9s^ Xq resenr^ ^nearly 
i^ whole Biaiuire that hkd ^n made^miring 
^0 winter, to bd put ppon theiailc| wathtiext 
wheat drOp in autnniir, in plAte of layiiig it doWn 
b^ore the bear seed-time with the. spring crops i 
mi that this practitie • was ; thot .besc adot>ted td 
the natere of tfie soil) 111 t&dt distrtot whei« the 
njrmlie^ . . / ■ 

dn advisidg i;h€| cai^,,the {iout^^ I7th Ja- 
nvany J8i27,— JZ.iir4fr Jtistix-Clerk, Oknlee, and 
AUonfa^y^^irere of Opinion that the interlocutor. 
1^ the Lord Orditiavy was well founded. Lord 
PkfttiUy was of adltterent opinion and thought 
that the decbion in th0 case of Finnie shO^d 
be followed. 

The Court haviiig. adhered, Ih^^ase was af- 
terwards taken to appeal, and decided this day. 

THe Lord Ch^nfielMTf in tnovliig an aObtoal 
of .this ctse, ohservtfd, thit an to the manure, 
the lease contained no stipulation. .He liMe 
mendy jpi^vided that the* tianant.rwat toeul- 
tivai§ the hxm pn^ieriy, and iMoord^ijig ^ to 
the tales of good husbandry. Nib^w, itwas cqi^ 
tenMd> tlmt if thp Q^MMtre .wiis. nt>t:e!ii^i|deit^ lir 
the T^iBt year of the lease, it became the pi^oper* 
ty of the landlord^ and that he "WM not oblig^ 
to pay for it.' His Lordship thought that no 
flucn conse<mcnce followed ; tor the succeeding 
tenant, could not raise a crop of wheat without 
it ; and if the landloi:d had an opportunity of 



it QP'the spot, he was benefited by 
that *bifcumstahce.^ On tliis subject there was 
in Scotland no rille'ifnniversjd -application ;bnt, 

; ad in this <x>ttntry, the law there must be held to 
viilT Bbcdrding id the practice of the district, 
ana the cii^cunistances of each particular case. 

' An additional consideration of weight in the 
present case was, that the tenant had, at ther 
commencement of his lease, paid for t]ie manure 

. then on the farm, as inconiiiig tenant. This 

. being the^ opinion of the Court of Session, his 
Lordship concfuded^ by moving that the interiocu- 

. .tjpr.appeiEded from be affiriued^rwlth: LlOO costs. 
V AffvyV^ acedrdlngly; 

;.*<.■ ■ "._: — i-i — --^ — : — "• — 

.^ '. V t/w«e.lO, 1829. 

Allen, if, Bef^twCotiiidered, and iaterlooftorf affirmed^ 

witii,l4eoc9a«. ,>•' -vy^ 
Trailer «. Troit«r.-T-Considered, and inlerloeuton <iffirmed, 
iJogaii V, WienholL— Petition of AppsIlaDt for Tanher 
ttmetoprepere bit esse, read add referred to the Appeal 
r t Commtttee. *''«•'».' «* 

M«cdwgiii>. PUrj«'r;-rSetdownroPii^iirInj. ;.« . 

' Urack v, Hogg.— Appeal presented and respondent ord^ed 

,!• answer ii) four weeks ; •■n<> a pci4tfo(i of Ute appfslVspc' 

.' to prbfideute Hit dpp^l infarma patiperirg read and ordered 

.a8|>rayed. / ' 

Turoer v. Gibt)««-Reipond*nt ordered to answtr peresBpto- 

rily in a weel^* 

; . : JuUel2y 1829* 

Campbell t). Drown.^-'Coiistdered, and interlocutors q^auvf. 

Canii^icham v. Veltch.--^b'tosidered, and fartliercoosidenu 
.tibn'ad^umddtoMondAj he«t^ ' 

Harris «r.jCeiri)^e.<^^A|ipeal presented, and fespondent or- 
dered, ioanswey in a fbrtnlghl. 

Dicksona'v. GuniniH^mi*—^ Appeal' presented, andfcipon- 
dem ordeired lb aotwer in four weeks I and leave tor a 
repogiy^oM^o be entered inta for the appellant, 

CarroicMel p. WUson.--^.Pecil^n of respondent tbal Jndg* 
ment'oMy not be de1iver(<d until the Cotts ordered to. b« 
paid N.diichamd; read atid referred to the Appeaf Com- 
mittee. , • • ' 

Gommercial Conipaiiyv. Pollock, et eci»i/ra.«-Considerad» 
and interlocutors to part reverted^ with a finding; and 
1 remitted^ . 



June 13, 1S29. 

Dtckaons «. Ctinlnaliaroeb— FalUloii tyfuppenant for farther 
tioM for faia caaei read and vefcrred to the Appeal Cma- 
mittee. 

June 15, 1829.' - 

Allen V. Winter,* and Hune v. Duncan— Petitions of the 

resMtidientr ft>rTanher time to lodge their cases, read and 

referred to the Appeal Commitiecw 
Scei v.* IrTiiv«*-f%titloii of the ap^liant to resioMthe apu 

peal, read and referred -to the Appeal Committee, 
M*Neri V. M'Neiit and Colquhoun v. Colquhoun— «Seft 

ddwn for hearing. 
Ritchie v, Maekay.— Consldarea, and farther coastderatloii, 

adjourned ime dip^ 
Bennei jp; ^-M'Lachian««»Gob8idcred. #nd interlocutor eA 

- • ^Jiirt^ id, 18189. 

I>Nig1ai V. Brown— Appeal presenied, and rtipondent 
oraiered to answer in four weeka. 

EoiNBuaan :«^Printed, Published, and Sold by MiCHAit 
AvDtasoK.raw.Printcr, Mound Place. Pike !•• un» 
. ttamped— la. 2d. liaroped and fint by PofC. 
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COURT OFSE3SION, 

INNER-HOUSE.— FIRST DIVISION. 



June 16, 1829. 
No. 375.— ^MARQuia of Qubensberby v. Duke of 

QUECNSBBRRY*8 ExEC'UTORS. 
Entail-— ContravcHthn of, by granting leases nt an un^Ier* 
ffcdtiein point of rent, conlmry to n jrrohUtUion in the en* 
taU, and which tenses cannot tfunUy tte reduced-^aa action 
<fdanvige% found to tie agninst the contraviUier, to 6t' esti- 
mntcfi t*y Ifte di/fcrcnce ofmU bdwjen tofial has been /U'cd 
by the lease, and what the lands would hau^ givjn if let in 
terms of the entail, secundum arbiirium boni firi, and' 
the heir <f entail in posSiTSsion field entitled to draw 
that difference cfrent froui the representatives of thecon* 
trapcner, although the Litter muy not have been lucratus 
by the conlravention» 

In 1765, Cli.ii-^es Diiko of Quoenslicrry and 
Dover, e-eculcd an entail of the lands and l»a- 
rony of T' iwald ami others, in favour of him- 
self and tl'e heirs-mile of hi-; hody ; whom fail- 
ing, to his cousin, William Earl of March, after- 
warJn Duke of Qacensherry, and other hein 
therein specified. This deed contained, iiUer 
a/ia, the following clause : — 

•* That it should not he lawful to any of the anid 
heirs to set tack* or rcntnls of the .Siiid land*, or any 
part thereof, for any longer space than 19 years, :ind 
withont ai*^ ^roinniion of the rcntfx\, or for the Icl- 
tcr'i lifetime, In case of -any diminurion of the rental; 
and that it tfhall not be lawful to any of the said heirs 
to take jraasums for any tack or rental to be set by 
them, but to set the saiil hmds and estate at such rea- 
sonibie rents as can be got therefor, so that the suc- 
cceiling heirs may not be hurt or prejudiced by the 
heir in possession setting the lands at an undervalue, 
or taking, by way of grassiim, what falls annually to 
l>c paid out of the produce of the lands." 

Tills prohibition was fenced with the nsual 
irritant and prohibitory clanscs. On the death 
of Duke Charles, tlie succession opened to Duko 
William, who possessed the estates, in virtue of 
tJie said deed of entail, to the time of his de- 
cease, which ha[>pened in December 1810. After 
his death the Mnrquis of QueensbeiTy became 
proprietor, and made up his titles under the 
same deed. Infeftmont was passed npon this 
entail, and it was recorded in the books of 
Conncil and Session on 21st November 1778; 
but i fc was not recorded in the Register of Taikies 
till the ye?.r 1813. 

Duke William, hi order to procure, dnnng 
his own lifotimo, t'le bonefit of a present in- 
crease of rental, had been induced, during eve- 
ral years preceding his death, to grant new 19 



years* leases of the different farms ct the said 
estate to the tenants possessing the same, seve- 
ral years before the expiry of the leases under 
which they were then possessing the lands, upon 
their granting renunciations of the unexpired 
tenOs of the old leases, and paying an incireasod 
rent for thasanie, but not such a rent as they 
were then worth. The Marquis, on his succes- 
sion, was advised, that, as the entail had not 
bcfen recorded in the R^^ister of Tailzies, he was 
noteatitled to reduce these leases, on the ground 
of their having been granted in contravention 
of the entail, but that he was entitled to dama- 
ges for the loss he had sustained in consequence 
of the late Duke of Queensberry having con- 
travened the prohibition against letting leases at 
an unfair value, and " for less tlum the reason- 
able rent which could be got therefor." An ac- 
tion was lliorefore instituted by the Marquis 
against the Duke's executors in February 1812, 
concluding for £150,000 in name of damages, 
or of a free yearly annuity of £15,C00, or such 
other annuity as should \n*. asc(M*tained to be the 
dirtVrencc betwixt the rout?; then payable and 
the true yoaily worth of the landb during, the 
whoh* rurroncy of the existing leases. The exe- 
ciiloi-s stated, as a preliminary objection to tho 
pjjn^uers tith», tli:it sevond of tho leases, of 
whit^h r<4ninci;ilion3 wore taken, would not na- 
turally have expired for some years to come, 
so that the piu*suer had been benefited by the 
transaction, as he Wtos receiving, and would re- 
ei!ive for some time a higher rent than ho would 
otherwise have done — that no damage could 
possibly be sustained in such cases till the ori- 
ginal leases had expired ; and, as the pursuer 
might not live till that period, he might never 
Itavc right to such damage at all. Resides, that 
the Duke had not exceeded his powers, or contra- 
vened the cntiul. After a great deal of procedure^ 
the executors were assoilzied by the Court on 
21st February 1815. The case was afterwards 
bronght before tho House of Lords by appeal ; 
and after hearing the question argued, their 
Lordships, on 26th May 1820, pronounced this 
interlocutor : 

*f It is ordered imd adjudged, by the Lords Spiri- 
tual and Temporal in Parliament assembled, that the 
said interlocutors complwncd of in the said Appeal, 
so far as they res|>cct leases granted by William Duko 
of Qaccnsbcrry, on the renunciation of former lease* 
which, if not surrendered, wndd have been Siibsistiug 
Uases at the time the summons issued, be, and the same 
arc hereby ^ffirmed, \Yithout prejudice to any action 
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or fictions to be hereafter brought on account of the 
said leases ; and, with respect to the rest of the leases 
to which the interlocutors relate, it is further ordered, 
that the cause be remitted back to the Court of Ses- 
sion in Scotland, to review the said interlocutors, 
with liberty to the Appellant to give in an addi- 
tional condescendence in terms of the Lord Or<« 
dinavy's interlocutor; and, in such additional con* 
descendence, to state such further facts and circum- 
stances as he maj be advised to state, with respect to 
each of such last mentioned leases respectively, pro- 
vided such furthtT facts and circumstances be con* 
^;5ten with the terms of the summons and warranted 
thereby.** 

TINWALD MAINS CASE, 

The farm of Tinwald Mains fell under the 
first part of this judgment. A new action was 
therefore brought by the Marquis as to it, 
on the ground that, in 1796, William Duke of 
Queensberry, had set the lands of Old Mains 
form of Tinwald to David Staig, merchant in 
Dumfries, and sometime Provost of that burgh, 
upon a lease. for 19 years from Whitsunday 
1796, at the yearly rent of £140, which lease, 
it was alleged, had been granted in defraud of 
the pursuer, greatly to his hurt and prejudice, 
and in contravention of the entail ; the farm, at 
the period of granting the said lease, hetng 
worth £550 of yearly rent, instead of £140, be- 
tides all the other profits and advantages stipu- 
lated by the lease — ^that the Duke knew tnat 
such a rent could have been got for that farm — 
that in the year 1799, the Duke entered into 
another transaction with the said Djavid Staig, 
whereby the latter renounced the said lease that 
had been granted to him in 1796, and the Duke 
granted him a new lease of the said lands and 
fiirra, for 19 years from Whitsunday 1799, at 
the yearly rent of £140, being the same rent 
that was payable by the former lease, although 
the said lands and farms were then worth £550 
of yearly rent, by which It was alleged that the 
lease of 1796 was in e£Pect prorogated for three 
years, to the great hurt and prejudice of the 
pursuer, and in contravention of the entail. 
The summons concluded for payment of £5000 
in name of damages, or of £410 yearly as the 
difi^erence between the stipulated and a reason- 
able rent from Martinmas 1810, when the pur- 
suer s right commenced, until Whitsunday 
1818, when tKe lease of 1799 expired. The 
executors pleaded in defence to this action, 
that the lease complained of was not in contra- 
vention of the entail — and that, even though 
it had, that the action was incompetent. After 
a g^eat deal of procedure, the Court sustained 
the competency of the action. The case was 
then carried to the House of Lords by appeal 
on the part of the executor ; and on 22d May 
'1826, it was remitted back to the Court of Ses- 
sion, for the purpose of taking the opinions of all 



the Judges on certain questions submitted to 
their consideration. These questions having 
heen answered by the consulted Judges, the fol- 
lowing interlocutor was pronounced, 7th March 
1828:— 

** The Lords having resumed the consideration of 
the whole proceedings in this csuse, with the opinions 
given by the Judges consulted thereon, and heard the 
Counsel for the parties, do hereby find, agreeably to 
the opinions of the. majority of thd .whole Court, Ima, 
That the present action .is competent by the law of 
Scotlaud, atid that the pursuers are thereby entitled 
to state their demand. 2do, That where an heir 
of entail grants a lease at an under- value, in point of 
rent, contrary to a prohibition in the entail, and 
which lease cannot legally be reduced, and when it 
is established that the prohibition is contravened, the 
damages are to be estimated and measured by the 
difference of rent between what has been fixed by 
the lease and what the lands would have given if let 
in terms of the entail, secundum txrbUrium boni etrt, 
and the heir of entail in possession will be entitled 
to draw, during the subsistence of his right, that dif- 
ference of rent troth the heirs of the contravener. 
S/io, That every substitute heir of entail has such a 
jus erediti under the deed as makes it competent for 
him to institute and maintain any action for damages 
where a prohibition has been contravened; and when 
such action is instituted, the same is to be considered 
for the benefit of all concerned ; and that if a diflerence 
of rent is fixed in a rent at the instance of an heir of 
entail in possession, who is dominus of the estate, and 
representative of the other heirs, against the heirs of 
his predecessor, the same will regulate the right of 
succeeding heirs, who afterwards enter into posses- 
sion pending the endurance of the lease ; and they 
will be entitled to draw, in their order, according to 
the nature and extent of tbeir right to the same, socb 
surplus as may be fixed in any sncb action ; and that, 
after the damage has been so ascertained at the in* 
stance of a proper party, it is not competent for 
any succeeding heir to institute a siorilar action. 
4to, That although an entail be complete in its 
restricting clauses, yet an action of reparation 
or damages, in the case of contravention, n^^ bo 
competently instituted against the representauves 
of the contravener, so as to make up any loss which 
cannot be obtained by the immediate operation of 
such restricting clauses, tto. That the present pur- 
suers are not bound by any personal objection from 
instituting the present action, and from demanding 
indemryfication from the representatives of the late 
heir : And further, with reference to the quesHonr^ 
tchether such an action lies where the heir is not lucre- 
tus ? The Lords remit to Lord Meadowbauk, Ordi- 
nary, to prepare the cause, and -to report to the 
Court." 

In consequence of the above interlocutor, the 
case came before the Lord Ordinary, and, agree- 
ably to his appointment, nnitual cases were given 
in for the parties, both as to the Tmwald Mains 
case and the original action. It was allied by 
the pursuers,, in addition to .what has heen al- 
ready noticed, that Provost Staig was the active 
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^litical agent of the Duke of Queensberry^— 
that the farm, two years after^ it had been let to 
him, was subset from 1793, for a sub-rent of 
nearly £390 ; and that, in 1804^ he had assiRned 
to the sub-tenants the remaining years of his 
lease for £1782, they being bound to reliere 
him of the principal. rent. In these circum« 
stances the pursuers contended — Ist, That the 
late Duke must be held to have been lucratus 
in the eye of law, because, by his act and deed, he 
had comerred a benefit on his friend, the tenant, 
to the extent of £410a-year, whereby the succeed- 
ing heir of entail suffered a corresponding loss 
and damage ; and, 2^, That even if he were not 
tucraiusy the law recognises the right of the in- 
jured party to reparation of the wronff done him, 
without respect to the profits whicn the tor- 
tuous act may have produced to the wrong doer. 
The defenders denied the relevancy ana truth 
of the statement, that Mr Staig was the Duke's 
political agent, or that the lease was renewed 
to him from any consideration of that kind ; and 
they averred, tnat the Duke was not then aware 
that the farm had increased in value. The pleas 
maintained by them were — 1^, That ther Duke, 
as entailed proprietor, was not lucratus by the 
lease, as he neither obtained any pecuniary consi- 
deration or benefit, nor received a discharge of 
any claim on that account. 2dy That where an 
allegation is made that a person is lucratus by a 
transaction, a specific allegation must be made 
from which that conclusion necessarily follows, 
and which the party making these allegations 
must prove ; and, Sd, Where it is objected to a 
lease that it was granted for the consideration 
vf political influence, it must be directly and 
specially averred, that the lease formed a part 
of some transaction, and was granted as a pay- 
ment or consideration, or used as a means of 
corruption, whicli, it was alleged, the pursuer 
had not done. 

ORIGINAL ACTION. 

This action was sisted during the dependence 
of the question of competency in the Tinwald 
Mains case. That question having been settled 
by the interlocutor of 7th March 1828, before 

3 noted, this action now came under the consi- 
eration of the Court. The pursuer originally 
claimed damages for 109 leases, but he subse- 
quently reduced his claim to 27. It was pleaded 
by the pursuer — If/, That the representatives 
of an heir of entail, contravening the prohibitory 
clause of an entail, are bound to remedy the 
dunage done by the act of contravention, al- 
though the heir may not be lucratus ; and that 
the reparation must be equal to the loss sustain- 
ed. And, 2(/, That the Duke of Queensberry, 
by granting new 19 years' leases at an advanced 
renty while the old ones had several years to 
run, was thereby lucratus ; while the succeed- 



ing heir suffered serious loss and damage, in 
consequence of the farms having been let con^i-' 
derably below their real value, in order to in- 
duce the tenants to renounce the remaining 
years of their old leases, and accept of new 
ones at a present advanced, though inadequate 
rent. It was alleged by the defenders, that the 
renewed leases were granted in terms o£ a sur- 
vey and valuation of the estate made by Mr 
Cmurles Alexander in 1801 and 1804 — ^that no 
complaint had been made of the Duke*s ma- 
nagement — that the farms had been much im- 
proved by the tenants-^that the rental had been 
raised from £4100 to £9700— and that the suc- 
ceeding heir had, in fact, reaped profit by the 
transaction in question, as he drew an increase 
of rent during the unoccupied years of the ol4, 
leases after the Duke's death. The defenders, 
therefore, maintained — \sty That an heir of en- 
tail cob only be held to be lucratus where he re- 
ceives some sort of advanta^ by which he is 
benefited, during his possession, in a greater de- 
gree than his heirs ot entail are to be, if they 
obtain possession of the estate during the sub- 
sistence of the lease. 2dy That, according to the 
law of Scotland, no action lies at the instance 
of an heir of entail against the representatives 
of a former heir, where he has not been lucratus 
or a gainer by the transaction in a Iiigher de- 
gree than the other heirs might bo if they suc- 
ceeded to the estate. 3^, That the leases grant- 
ed were not delinquencies, or tortuous or illegal 
acts, entitling the pursuer to claim damages on 
account of them as such ; on the contrary, that 
they were judicious acts of administration, and 
for the advantage of the estate. 4/A, Where an 
heir of entail obtains a renunciation of an exist- 
ing lease for an increase of rent without stipu- 
lating any g^assum or other advantage for him- 
self, he is entitled to act on such advice and in- 
formation as he receives as proprietor of the 
estate. 5M, An action of damages founded on 
acts of administration by a proprietor of an en- 
tailed estate, with conclusions of a penal nature, 
cannot be maintained against heirs or executors. 
6//i, That the House of Lords having directed 
the Court, in considering these questions, to have 
regard, 

** Among other considerations, to the ccnsidern- 
tion how damages are to be estimated which ar« 
claimed by an heir succeeding to an estate, on ac- 
count of a lease or tack subsisting at the time of his 
succeeding tcr the estate having been made at an 
undervalue in point of rent, and which lease or tack 
such heir cannot, according to law, reduce ; and with 
respect to such lease or tuck, it i<) uncertain at the 
time of the commencement of his suit, and at the 
time of pronouncing judgment therein, during whwt 
period ot the endurance of the tack he may live, or 
his right to the estate may continue; and also, to 
the consideration — whether, if such tack shall eo- 
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dure diirio? « perioa in which .cvcral heirs entitled 
^s«ccee<l%t,HlI .uccccd to the estate, it « compe- 
tent to each of them so suerccdnin to institute an.l 
n.aimai:i, upo.i t'..eir re.spectivr^ s.|cce.<hnir, a hke 
^t on or f-uit for damases on the hke account, and 
Tow th. dain.se, are t„ be estimated m the respec- 
tive action, or .aits wh:c!. sue'.) heirs respeciitely shall 
80 hwtiUite." , 

Su^U an action as t'lP present cannot lie with 
releie-.KC to the fa<i«* nlinvw s.ippose.l, esiK?cial.y 
Z Jwre Ow- heir s.hUfV^ut pp.vt of the estate 
to pay o!Fi:'.0>.CaO of bis u-vu ileUs, wiioieby 
1,0 w^s hcncjttrd by t';c entaU not beinjr record- 
ed while \.Vrprrr>n .;m,ill':^ the lenx-s was not 
■ SrT/«... An^. 7.'A. That tl.e latent of tlie re- 
newed lo.ve. ..::pi:-cd In l^P/, «"'! "^ there bar 
Iwt^n no autlio/.Laf.ve .Uvi^ion IluIm^ any of 
t!ipm nnll, the pUsa of b^ma fJe.^^ronW. have af- 
forded a d.>tence ayain^t a ly e'.iin tor violej.t 
profits tUougb tU.. l-.>r.os bad bean " -""^tely 
set asi.le. So, thereiore, ti.cw ron'.d be no 
ffronnd for awarding damages «nd>-r an nnre- 
^rded entail, cren if the arts co.ni.bn.ed of 
were considered 08 contravcntiana of the entail. 
The Lord Presi:L-itl considered this action 
competent, and at a fit stage to be remitted to 
X Ey Court. His Lordship thonght there 
mijrht be m.iny acts of mftnagemeTit by an heir 
of entail done in contravention of t!ie e.itail, 
whidi, althon-U advanti^-e .ns a-i^l "Pl^^enjy 
fair at tlio tiaie, m'o:!.t b.? iiyirivis to the hen 

the ciatraveiKM- in d»:«if.:,'.-'» : for st.-p^'^e, i.i tao 
t!,ep^e■ent<•a.^. t^.p'- i:'-t«d ot grautts t.ic:ie 
leases, the Pake hud bartl.;:i?d t!ie canlw ot 
ra-ieri" with a bvi-c— wonld not such an act 
fi^v-e been i'^iuio-ts to tl.e ne-jt beir, andjiHti- 
fie J- a claiui for vp:).xn.tion. The jnry will, of 
c »iir-3cv a^^'.'ss t!»e da-.naj,'-! apcordi;,!,' to the loss 
act-ri!!v ws'-v-ied : and it 13 a po-ible case, 
tiiat alt'ioi! 'Ii '.'H'<e leases m,>y 'lavc! bi-en grant- 
cjlat a-, M:ido.r rent, „« damaRa may have ac- 
crued to t!«' nevt l.^ir, for the v.d.ie ot land 
mav bave'falbMi in«iK-dic;.'U' al'er Sb^v wore 
grantod. and th't* re:M!;red tbe leases acvan- 
teffcons to siKxeedl:!,? l»'irs> whub, it the land 
had either remuins-d at t'.u- sam» value or risen, 
would bftve been i yiuio'is. Birt these were all 
fit consi.ierr.tiotis f .r a .Ttiry. r .i r, » 

The otiior Jii l;,'cs cor.;-H:rfd, and f!ie Conrt 
nrrordinglv remitted the cases to the Jury 

Tinw hi Mfi'vfs Cfisr. 

Ppr.nerN A-iiboriM. s-(l.>-l>uVe of H«nii!fnn r; 
Mrs ^\oit \TiTri:v% 131^^'^ Cdscs, 2,19C.— C^.)— 12"^K. 
3.1.13; Slair, \9^ . , , .. 

Pursuer's Autliorit.e:^.— :i.)-i^''8J^»"« et Sta»r, ut 

'"uTi'snaprN Antho.'.M's. — (.%)— T.:Hly Chnstlm 
Gfuham v- K^rl of lloi-ctouo, Oih March 1793; 



Cran^toun v. Wilkinson, Uih Julv IG66. D'^^^ton. 
No. IG; \^ullace t'. Murray, Htli December 1676, 
Dirletoo. No. 40*; Lady Ormtston v. Hamilton of 
Banker imh January 1711; Stewart ^. barl of 
Butf?!!! February 1712; Syme v. Sir W. Erskina, 
16th June 1861; Fac. ColK 

Lord Ordinary, McadowbHnk.^Counsel forth« Puwncr; 
Jeffrey ami i:. D. Sandford. Walker. ILchard^on iu.d 
[VWlvillo, W.S. Agents.-.Counse for Defenders. Joha 
A. MuJray. Umo«t& Newton W. a Agcnts.-Sir tt. 
DundAJS Clerk. ^^ 

Jane 19, 18^9; 



No. 376.— Dickson ». EIcNTEm. 
Trustec.^KnlUled to all Expenses nscfuUy incurred 5y 
him in retiHsing the Trust Funds, atut to have the Irust^ 
Funds debited with the ErpeTise of an Action agniusi 
htm nlihc instance of those interested in the Trust, whtchr 
coHcluled fvr more tfmn the Court found due. 
TH'.:^ ^as an action at the instance of the 
wkTotr of a truster against the tnistee, for pav- 
irieut of her aHogcd sliAre of the trnst-finids. 
The trustee allied that, among^ other deduc* 
tion&,^ he was entitlsdHo retain wliat'he had ex- 
pended in reaping and bringing to market the 
crop on the truster's farm of 1824, and also the 
expense of the present process. The Lord Or- 
dinary, on I2th May 1829, decerned against the 
defender in terras of an Accountant's reports 
disallowiu^^ those' deductions ; hnt, upon a re- 
claiming note by the defender, the Court unam-' 
nion^ly found, , - 

** that ibc expenses of process incurred by both 
mrltcs sir.ce the dalr of the interlocutor of Courf, 
1st Febniary 1337, «e« to be paid out of the trust*- 
funds bcl'orc division; and that the defender, J^ames 
Wunter.is entitled to the expenses of reaping, thresh* 
in.; and taking to market the crop 1824; to that cx- 
te'^t alter the inlcrlocutdr complained pf; and quoad 
ultra, ailherc." 

Lord C)r»f*H)ary, KTcBdowbank.— ylc/. Jameson,— ifli. 
Marsha! *.—!'nr^uP»'s A^cnt, R. Malhew; Defenders 
Ajeiit, J. H. Lothian, W.S — Mr Hamilton, CK*rk. 

No. 377.— SuiTH p. Belu 
rrfscripllon.-^Aa, ohfigntion contracted hjf a BritiA Com- 
suUdyrnad for beUoff of hls Government^ held not toftdi 
under the scftennial frrv^cription, nor casft advances to the 
Slid Corsul's family saiulioned by hvn, under t/ie triennitd 
pn'scriplion. 

In 18 :i, Mr Mitchell, British consul at Nor*. 
vrnvj employed the pur^mer, a Hamburgh mer- 
f'vnit, to p:\j>j«iv upon an emergency a British 
floiiihi w'rh provisions. The fl«»tiila refused to- 
tuke tsieprovi^'ms when provided, which were 
nftorwar-is o^l'-fr-^d to be resold at a loss by the 
puis'ier. The pursuer was also employed by 
]>!itil! IJ in tl»ein.ina,^omontof his estate, and he 
}i1so with hU (AtitchtUV) authority made cash 
advances to his wife and family. On MitohoU's 
death, Mr Bell, the present respondent, was ap«- 
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pointed trustee for bis creditors and reprosciita- 
lives, and in tkut Gauacity raised tlie pre.'icnt 
Oiul(;iplcpoiuding, in wiiicli the pursuer appciiroJ, 
and lodged claims — I. For the diitereiiLO be 
iwecn the price at whiirh the aforesaid provi- 
sions were purchased and that at wliich they wei'e 
sold. II. For the expenses incurred in the nui- 
nai^einont of Mitcheirs estate. And, II I. For 
reimbursement of the cash advances made to 
Mitcheirs wife by his authority. Apfainst these 
claims, the trustee (Bell) gave in dofei]<!cs to 
the effect — I. That the firet claim, heiiijr mere- 
'ly of the natui'e of a cautionary obligalioti, was 
cut off by the septenui;il prescriptio!). 11. Ttiat 
the claim for managing* the cslvjic \ras not suf- 
ficiently instructed ; and, IIL Timt the claim ^ibr 
advances to Mrs Mitchell w.is prescribed under 
the triennial presci-iptioH. With regard to the 
first claim, however, the pursuer proved, ky Mr 
AFitcheirs letters, that he had dincllij emplaned 
the pursuer to furnish the provisions fur tl>c 
fiotilla, and under-took 4;o see iiim reimbm-sed. 
Tlie Lord Ordiuary proueunced an interlocutor, 
In which his Lordsiiip 

, •* Repels the plea of the septennial prescription^ 
the claim for the loss arising ifom the purciifusc oi 
.provisions, Ac. for the flotilla in 18 1 4*, and sustains 
the said cUiim : Sustains the plea of the trienuial 
pretfcription, adduced by the deiieoder, to the ciaiui 
for Mr Smithy for advances to Mr Mitcheirs family : 
Andf before further answer, whh regard to the fourth 
article of the revised condescendence and answers, 
(containing the cJaiot for managing Mitchell's estMe,) 
remits to Mr C Russel, accountant, to examSne the 
states, accounts, and vouchers^ therein refcrced to, 
^c. and to report thereon.'* 

The pursuer rechiimed against this interlocn- 
tor, in 80 far as it found the claim forreimbu]*sc« 
ment of cash advances te Mr Mitchell's family 
authorise^ by him, prescribed; andthere«pondeiit 
idso reclaimed, generaliij^ from the inteilocutor, 
imd, inter alia, eootended, tltat the pursuer was 
liouml to hnvc proceeded in recovering the 
British flotilla claim, in the first pliice> effaiust the 
British Gx)vei*ouient. 

The Lord President observed, that these fur- 
nishing orders, by ambassadoi'S and consuls for 
iiehoot of their Government, . wero of frequeut 
occurrence ; and it was cU^arly uudei-stood ilivX 
theve ambassadors and consub wero pei-sonuUy 
liable, and that they alone could pioaiucutc a 
claim of relief against the Treasury. 

The Court uimuimously,upo{i the;)ursuer s re* 
duiming uoto, 

"Altered the Lord Ordinary's interlocutor, in so 
far as it sustained the plcn of triennial preset iptiou 
urged by the defender, to Mr SuihhVs claim for cash 
advances to Mr Mitchell's faiuily. Ucpcilcd the said 
plea of prescription, and sustained the claim accord- 
ingly; and quoad ultra, adhered to the Lord Ordi- 
nary'tt iatcrlututor, but supcr:»cdcd e&truct i'ur six 



months, to give the defender time to apply to the 
British Goverunient.' 

And, upon the respondent's reclaiming note, 
the Court simply adhered. 

Lord Ordinary, McHdowbaiik. — .4cU Corkhnrn, Flet- 
cher,— .i//. 11. Liell — J. A. Cam|jl)ell, C. S. Claimanfi 
AffPiJt; VV. liell, W. S. Hespondcut'3 Agcat— Ah Ua- 
ffiilion, ^Clerk. 

>'o. 373. — IkrBuas' v, Khr. 
Iie:!nimi}t^ Xo'.c r.fuik-'tfrom liecord not being appended. 

By sect. 77 of Act of ScJoraut, it is declared, 
that 

" ^tclaimin': notes fl;iiiM^st nn Outcr-IIousc inter- 
lot iitor .shall not he icctivcJ,.uiilcj;s tlitre 1)C append- 
ed ihvrelo Ci'pichor ihc inutuul cases, ii any, aiid of 
the p:tpers aii'lK-nticaU'd as tlie rcconl, in terms of 
the staltite, if the record has been closed." 

In tliid case a record had hccri made up, and 
the j)ursiicr had appended to hi^; rccLiniing 
note the summoiLi an-J defom-cs, which, ho aver- 
red, were ali Use piipess in the caii^e ; but he had 
omitted to j;ppeiid iA<o ti:e Lord Ordinary's in- 
terlocutor, aulheiiticaUiig thcao papeia ixn the 
record. 

The Court refused the nolo as iucompctcnti 
in respect of that o)iil»-.Ion, 

Jet. M*Xfciil.— C. J^ishcr and W. Wallace, Agent J. ' 

No. 319.— -Masson V, Andiuson. 

Proro^rition.'^Jppii'ationfcr is c.o?npetenty vjlcvifit fernk 
for lod}iirtf*a pi^i^-r h(.& tx/Arcd, provided tLc cause fta$ 

bct'n cnuilrd^ f'M' crari'p, Cw rivro^utioif^ and t'te enm 
ro/.'nj..t i:U.d^::d jn-cvi'.ua to tic csj/irj of the suidtirm. 

By sect. 109 of Act of Sederunt, it is enact- 
ed that the time for giving' in paperj, 

" Ordered by intei'lacntors of the Lords Ordinary, 
or the Ci/u;t,nv»y he pioro'j:aicd, provided, before tUo 
lapse thereof, special api)iicailoi)« by uotc or other* 
wise, i>hall be made for such prorogacioiu'* 

It was reported by Lord Oi*dinary Fullertos^ 
that one of Ute parties in this cause iiad^ before 
the time for k»tljj;lng* his paper expired, c.uoiled 
the cnuse to crave a provugauuii, iuid liad, at tlie 
same time, intiiiinted the enrohnout t » tiie op* 
posito party, 'i he case, however, w»w uut ceil- 
ed in the couiiO of hia Lord.-.itp'i ruii, tilt 
long after the liiuc for ludgiii;^ th« p ipcr elap^i- 
ed, and the applicaiieu M'a^t lUen o;)po^ed ats in- 
competent. '1 he Court cousidcivd it peifeciiy 
contpeteut, and that tiie eiuuihicat aud intitua- 
tiou thereof were equivalent to tlie expression 
ia the statute, " bpecial Applic:itiou." 

Jet, ALirshuW, — ///. Ivory.— R Clerk. 

June 20, 1829. 

No. *0.— Patok i»; Wabdev. 
Mora^DamogH for^VitcumUiMi^i under whkh held tha0 
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in dtliverinu n carRo in a dangerous haven, where caingnes 
are generttih/ defivered in a certain number of tides, the 
owner of the cnrgo teas not hound to tmplotf workmen in de- 
iiof-ring after it was dark, in order to ennble the vessel to 
return to Sfa williin the usual number of tides. 

This was a reduction of a judgment pronoun- 
cf.d in the High Court of Admiralty, under the 
following circumstAncea : — The defender freight- 
ed a voss»el belonging to the pursuer with a cargo 
of coals, which reached Westhaven, the place 
of delivery, about two o'clock in the mominff 
erf Friday ^Isjt September 1827, The arrival 
was immediately intimated to the defender, who 
rommcnce J discharging the cargo at six o'clock 
the same morning, and continued to do so till 
afler ton at night, when it began to get dark. 
The pursuer, anxious for his vessel, (Westhaven 
being an unsafe place of shelter,) requested the 
defender to continue discharging to a later 
hour, and offered to aiisist him with more carts ; 
but the defender declined, upon which the pur- 
suer served upon him a protest — and the defen- 
der having resumed delivering early on Satur- 
day mornmg, the vessel was discharged, ballast- 
ed, and ready for sea at ten o'clock on Saturday 
night — but' in consequence of a storm, whicn 
arose after the protest was served, she was un- 
able to sail till Monday following. The pur- 
suer then brought an action in the Admiralty 
Cdi!rt against the defender for damage and de- 
murrage, on the grounds that, by tne practice 
of Westhaven, a vessel arriving at two o'clock 
4m Friday morning i)ught, by due industry on 
the part of the owner of the cargo, to have been 
dis<'Jiarged and ready for sea by mid-day of Sa- 
turday — and the defender, having failed to dis- 
charge her within that time, had oceasioned the 
destruction of her cable at two o'clock on Satur* 
day, and the demurrage till Monday by the 
Btorm. In answer, the defender proved, by wit- 
nesses, that he could not have b^;un to deliver 
half an hour earlier than he did from the state 
of the tide and the size of the vessel, and that 
it was quite dark when he left off. The pur- 
suer further proved, that, by the practice of 
Westhaven, ordinary vessels would have been 

delivered by Saturday at mid-day ; but it 

was admitted, that his vessel was larger than 
those in ordinary employ there. In these cir- 
cumstances, the Judge- Admiral pronounced a 
judgment assoilzieing the defender, with ex- 
penses, (December 1828) — and the pursuer hav- 
ing brought the present reduction of that judg 
ment, the Court unanimously assoilzied the de- 
fender from the conclusions thereof, and found 
him entitled to expenses in this Court. 

Pursuer's Authorities. — Bell's Com. vol. ii, p. 367 ; 
Parry v. YeStOD ; Laurie ». Jameson and Co., tnere re- 
ported. 

4ct, Solicitor-General (Hope} and N eaves.— >li!r. Keaj 
and Maidment. — John Jameson, 6.S«C. Pursuer's Agent. 
•.-James Morgan, S.S.C. Defender's Agent.— &i[ W. 
Scott, Clerk. 



SECOND DlVISI0N..^7w»e 11, 1829. 

No. 381.— MoooiE V, Anderson. 
jf Deed restricting an Annuity gratuitottsfy, in consequence 
of the Funds proving intujficient to answer ike purposee 
intended by the settlement of the deceased, i» strictly inm 
terpreted, and does not infer a renunciation of the tiite 
of possestion as Liferentrix, 

Marriafre-Contract^ — The late John Anderson 
of HaUhil^ entered into an ante-nuptial contract 
of marriage with Mrs Amelia Moodie or Ander- 
son in Deoemher 1809, wherehy he disponed and 
conveyed to and in favour of himself .and his in- 
tended sponse, in conjunct fee ilnd liferent, for 
her liferent use allenarly, and to the cliild or 
children to he procreated of their marriage, eaual* 
ly amongst them, share and share alike ; wnom 
railing, to the said John Anderson's own near- 
est heirs and assignees in fee, all lands, he* 
ritages, &C. under this declaration^ 

** That, in the event of there being a living child or 
children existing of the wd marriage ot the diasolu^ 
tion thereof, Mrs Anderson's right and interest in thtf 
said estate should, during the existence of such child 
or children, be restricted to a free annuity of LIOO.*' 

Stt, in the event of snch child or children pre^ 
deceasing Mr Anderson without lawful issue of 
their bodies, that Mrs Anderson's right '' should 
revert fo a total liferent of the taid whole heru 
table and moveable property'* Those provisions 
were declared to be in fiill of all that Mrs An- 
derson could demand by law from her said hus« 
band. Mr Anderson aied on 12th Novembei^ 
1812, leaving two children of the said marriage, 
Margaret and Johain : and it having been found 
that his funds were not sufficient even to pay 
the annuity provided to his widow, and that the 
children were left without any means of sup* 
port, Mrs Anderson, 16th December 1816, exe- 
cuted a renunciation and conveyance ; wliereby 
she restricted the foresaid liferent-annuity of 
£100, and all other provisions 8tipnlat«d in her 
fiivour from the estate of. her said deceased hus- 
band, by the said contract of marriage between 
him and her, in any event whatever, to one just 
and equal third part of the free yearly rent of 
the lands of Hallhill, which belonged to him, and 
then to the said Margaret and Jonan Anderson, 
his chUdren ; and declaring that the other two 
just and equal third parts of the said free rent 
should pertain and belong and be payable to the 
said Margaret and Johan Anderson, and their 
heirs and assignees. AvA by the said renuncia- 
tion, she renounced and for ever discharged all 
daims competent to her against her said daugh- 
ters, »A heirs-portioners of their said father, or 
their foresaids, founded on the said contract of 
marriage, or otherways, to any greater extent 
than the one-third of the free rent of the said 
lands, whatever rent the same mi^t be for the 
time ; to which third, under oertam deductioQi» 
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her said claims were, by the said deed, express* 
!y restricted. Mrs Anderson, by the same deed, 
consented that the crop and stocking upon the said 
lands of Hallhill, and other moveable property, 
excepting the household furniture, should oe 
sold, and that the revenue, after payment of her 
husband's debts, &c. should be laid out, on pro- 
per security, for her liferent, and for behoof of 
Margaret and Johan Anderson, and their heirs in 
Jie. Mrs Anderson likewise assigned, disponed, 
and made over to and in favour of herself in 
liferent, and to the said Margaret and Johan An- 
derson equally between them and the survivor 
of them ; whom failing, to herself and her own 
heirs and assignees in fee, the sum of £1500, 
due to her hy Dr Robert Moodie ; and also 
obliged he^elf to"^ erant and deliver all sup* 
plementary deeds and conveyances necessary for 
vesting the premises in the person of her and 
her said daughters^ for their respective rights of 
liferent and fee. The daughters having prede- 
ceased their mother, James Anderson of Gol- 
land, brother of the said John Anderson of 
Hallhillf claimed right, as nearest heir of his 
nieces, to the whole estate and effects which had 
been conveyed to them, under the -burdens of 
the liferent before mentioned, and applied to 
the Judge Ordinary to have Mrs Anderson 
ejected from the lands of Hallhill. In these 
€ir<?umstances, Mrs Anderson instituted the 
present action of reduction, concluding to have 
the foresaid deed of renunciation set aside, on 
the ground of its having been elicited and 
impetrated by the said James Anderson by 
fraud and circumvention. In support of this 
action, she maintained that the said deed was 
granted without any onerous or just cause, and 
merely with the view of securing a provision 
for her children ; and that it never was mtended, 
that, failing them, she was to be deprived of 
the " total liferent" bf her husband's property, 
provided to her by the said contract of mar- 
riage. In defence, it was stated by James An- 
derson, that the' property of Hallhill had been 
conveyed by his fatiier when on death-bed to 
the pursuer s husband, in prejudice of the de- 
fender, as his eldest son and heir at-law ; and 
that the renunciation was granted by the pur- 
suer in consequence of his agreeing, Isty To 
pass from all objection to the title of the lands ; 
2dy To serve himself tutor-at-law to the chil- 
dren ; and, 3rf, To take a lease of the lands of 
.Hallhill for eleven years at a rack-rent to be 
fixed by arbitration. He contended, therefore, 
I. That although the pursuer had been enabled 
to aver and Instruct relevant grounds for set- 
ting aside the deed of renunciation, she was 
barred from now. pleading these, in respect of 
her long acquiescence and homologation of it ; 
and because the defender had implemented the 
wh(^le obligation incumbent upon him, whereby res 



non erant integree and full restitution could not 
be given to the pursuer. II. That no relevant or 
sufficient ground of reduction was set forth in the 
libel — ^the deed was not gratnitousj but onerous, 
or at least remuneratory — no circumstances were 
stated sufficient to infer fraud — and though the 
deed had been gratuitous, it was not revocable 
nor subject to reduction after delivery. The 
piursuer also instituted an action of constitution 
and count and reckoning against the said James 
Anderson, the particulars of which it is not ne- 
cessary here to state. On considering this case, 
the Lord Ordinary, 2d December 1828, pro- 
nounced this interlocutor, accompanied by the 
following note : — 

" The Lord Ordinary having re$umed considera- 
tion of the debate, and advisnl the process : In re-^ 
spect it appears that the ol^ect a»d inteiuion of the 
pursuer, in executing the deed of renunciation in 18113, 
was to restrict her annuity of LlOO under her cen^ 
tract of marriage, while that should be the measure 
of her rights^ and that she did not cpnsent, or, sofiir 
OS appears, was required to consent to any thing be- 
yond this. Finds, that, in so far as the said deed of 
renunciation imports a conveyance of the two-thirds 
of the rents in favour of her children, their. heirs anvl 
assignees, and a di:icharge of her claim under the 
contract of marriage, against her children and their 
foresaids, to the effect of the heir-at-law of her chil- 
dren excluding her liferent, in terms of the said con«> 
tract of marriage, the same is reducible as going be- 
yond the manifest intention of the granter ; and to ' 
that efifect, sustains the reasona of reduction, and 
reduces, decerns and declares accordingly ; and finds 
that the defender, as the heir-ap( arent in the lands, 
the liferent of which is conveyed to the pursuer un- 
der the contract of marriage, is bound to maka up 
titles, and grant a liferent right iu the same to the 
pursuer, that she may draw the rents thereof during 
Jier life; aod appoints parties to be further heard ia 
the process of constitution. 

" Note, — The marriage-contract conveys to the 
pursuer the liferent of the hei'iiable property, decirar- 
ing, that if there shall be a child or children existing 
at the dissolution of the marriage, the widow's right it 
to be restricted to an annuity of LlOO. But, in catfe 
the child or children die without lawful issuej the 
widow's right is to revert to the total liferent. When - 
the husband died, leaving two children, and without 
property sufficient to pay even Ihe annuity, it wns 
natural for the defender, as the tutor and guardian 
of the children, to endeavour to get a restriction qf 
the annuity from the widow, who accordingly f^reod 
to limit her right to one-third of the rents, on tfte 
narrative, that if she received the whole annuity, 
there would be nothing left for the maintenance of 
the children : * And, in order to carry the above ar- 
rangement into effect, for the benefit and security of 
my said children, it is proper that I should execpte,* 
&c. &c. If she had merely restricted her aanpity, 
this was all that was necessary, the surplus, of course, 
went to the daughter as the fiar of the property ; but, 
AS if to shew more distinctly the object, the narrative 
bears, that ' the remaining two-third parts sh ^11 per- 
tain and belong and be payable to the said children ^» 
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and the rcstrictinp^ anJ obligatory clause is foiiowcd 
by a declaralion, ' that the other two-tliird parts shall 
pertain, belong, and be payable to the said Marguret 
and John AmJcrson, and their heirs and assignees.* 
The deed being gratuitous and exprcsnly executed for 
the maintenance of the children, must be liable to th6 
strictest interpretation in any question with a third 
party founding on it. Nothing was in view at the 
time but a restriction of the annuity payable while any 
child existed ; it does not appear even to have been 
in the contemplation of either of the parties to regu- 
late the rights of tlie widow or the heir in the event 
of the annuity under the marriage ceasing, and the 
right to the liferent reversing. The Lord Ordinary 
18 always unwilling to impute fraud to any one's con- 
duct, if it can be rationally accounted for on other 
principles. And, although the defender may think 
liimself now entitled to avail himself of what he may 
suppose his l^al rights under this renunciation, the 
Lord Ordinary sees no ground for supposing that he 
fcontemplated at the time the possibility of both tha 
ithtldren predeceasing both him, and their mother 
without issue, and that he framed the deed according- 
ly. While, on the contrary, the Lord Ordinary is 
inclined to think, that the terms * heirs and assignees,' 
in this place, and ' their foresaids/ in an after part of 
the deed» were added without adverting to the possi- 
ble effect on Uie rights of the parties, as being the 
usual clause of style in bonds and dispositions ; and 
even ,when the pursuer i ^ made to renounce and dis- 
cbarge all claim competent to her under the marriage- 
contract, * to any gneater extent than one-third of the 
free rent,' this must be held to apply solely to her si- 
tuation as entitled to draw the annuity (the only sub- 
ject about wlilch the parties were transactin<:] ; and 
that she docs not thereby either expressly, or by legal 
implication, renounce her title pf posscssipn as life- 
rcntrix when the event occurred, which would revive 
that right. The words of the deed may, perhaps, 
have gone somewhat beyond the meaning and inten- 
tion of the parties. (Sec Principles of Equity, vol. ii. 
p. 222.) But the pursuer is entitled to have the true 
import of the deed enforced, by confining its applica- 
tion to the period when she was to draw the annuity 
which she restricted ; but that it is not to bq extend- 
ed also to the period when her liferent revived, lo 
wh|ci> it was never meant to apiily." 

Against this interlocutor tlie defender pre- 
' seated a redaiming note to the Court, which 
their Lordships refused, aud futiud thu defender 
liable in expenses. 

Lord Ordinary, Medwyn.-i«.Counscl for the Pursuer, 
J. S. More.-^M*Ritchie, Bailey & Henderson, A^renrs.-^ 
•Counsel for Defender, A. Coventry, and Gi>o. Graham 
Bell— R. Wilson^ Agent Mr UuUaiid, Clerk. 

No. 362.-— Ramsay o. Sckalks. 
Statute 1696, c. 6.-54 Geo. Ill, c, ]3t,'^ Payments in 
cask made to Creditors tvitkin Sixt^ Datfs antecedent to 
JBankrttptcy-^susiained, Jivt a bill indorsed by the 
Jittnkrupt, within that period, held to be reducitie undier 
the Statute^ 

On the 14th Noreinber 1825, Thomas Glasa, 
carter and builder in Glasgow, grniitcd a dit^po- 
tition to Mr Sceales of a piece of ground situat- 
ed in Moore Street there ; together with the 



tenement of liquscs then erecting thereon, for the 
sum of £600, under the burden of the disponee 
making payment of J£ 100 to William Kippen, 
merchant in. Glasgow; and also of a certain 
ground-annual. On the date of the disposition 
the following minute was drawn iip by Mr 
Sceales, and siibseribed by Ghiss : — 
' **' The condition of my s^le, per dispotition tbif 
day to Mr Sceales is, that he pays, so (:\r as it will 
go, the L600 to Mr Kirkwood, and other tradesmen 
pf the brick house, on the account at his credit ; and 
the balance, if any, I am to receive aflcr the house is 
finished.^ — my said disponee also paying LIDO Ster- 
ling, and the L3, Oi. Gd. annually, expressed in the 
disposition. * Thus the price is settled ; I having so 
deposited the L600 and LlOO in tny disponee's bands. 
—(Signed) Thomas Glass.-* fTi^in Clydesdale, wiu 
ness ; John Kirkwood^ witness.** 

On the I7th of November, three days poste- 
rior to the disposition, the following letter of 
authority was granted by Glass to Kirkwood :—> 

** Sia, — I authoris-: you to ^ct payment from Mr 
Sceales in full of your account, for the house done by 
you for mc in Moore Street, and sold by me to Mr 
Sceales.** 

On the day aftpr the date of the disposition, 
a receipt was granted by the said Willian^ 
Clydesdale, as clerk to, the said John Kirk- 
wood, for the sum of £200, received by him 
from Mr Sceales to account of the expense of 
erecting the foresaid tenenicnt of houses. A 
state was, of the same date, made up and suIh 
scribed bv the said Thomas Glass and John 
Kjrkwood, purporthig' that, out of the 8ai4 
£200, the said John Kirkwood Iiad paid £60 to 
Rol>crt Aitkeu, brickLiycr; £25, 17s.toJamea 
Barrie, slater; and £90 to the said Thomas 
Glass. And on tlic 17th of February, a receipt 
was granted by the said William Clydesdale, as 
acting for the said John Kirkwood, to Mr 
Sceales, for a bill drawn on R. Baird, for the 
sum of L250, payable at Whitsunday 1826, fur- 
ther to account of the expense of erecting the 
foresaid tenement ; and stilting, that the said 
sum would not be due to the said John Kirk- 
wood till the siiid term of AVhitbunday, and 
that the bill would be renewed for a period of 
three months after that term. Glass was se- 
questrated within sixty days of these transac- 
tions \ and John llamsay, writer in Glasgow^ 
was appointed triustee on his estate. ' Upon 
(Ills event certain disputes arose amongst the 
crcditdrs, with regard to payments made by 
Kirkwo6dand Glass; and various claims having 
been 'made on the balimce of the pnrchase- 
inoney iii Mr Sceales*s bands, being LlSO, he 
broup^ht an action of multiplepotnding before the 
Sheriff of Lanarkshire. Thereafter, Mr Ram- 
say, ^ trustee on G hiss's estate, raised the pre- 
sent action, for reducing the whole transacuons 
- before mentioned, imdcr the acts 1696| c 5^ 
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and 5i. Geo. III. c 137, and for rcpaymevt of 
the said price. In support of this action, it was 
contended b^ the trustees— I. That the dts- 

Sosition liaving been grated before Glasses 
ankruptcy, in fs^yqnr of particular credi< 
tors, directly or indirectly to the preju- 
dice of the geoenJ body of creditors, it 
ought to be reduced and set aside. 11. 
That the mnndate or draft granted by the bank- 
rupt upon the purchaser, Mr Sceales, in lavour 
of particular creditors, transferring the price to 
Iheni in security of their debts, was reducible ajt 
the instance of the general body of creditors, 
pnd the amount thereof recoverable from the 
purchaser, as well as from the creditors favour- 
ed. For Sceales it was argued — I. That it was 
incompetent to conclude, as in the present case, 
tliat the sale should be reduced, and the price 
]>aid, and even, to a certain extent, paid a second 
time. II. A party, not under inhibition or se- 

2ucstration at the time, is not restrained from 
isposing of his property ; and having I^Uy 
discharged the price scripto, the onus proSandi 
as to th^ disposal of said price did not lie on 
the purchaser. III. Tlpat neither the act 1696, 
nor the sequestration statute, extends to a sale 
of property for money contracted to be ad- 
ranced, and actually advanced, before the bank- 
ruptcy, and no^ advanced before the sale by dis- 
position and infcftment, but immediately there- 
^ipon. IV. That the present action was not li- 
belled on the act 1621, nor on the grouncl of 
fraud or collusion ; and, even If it luid, the sale 
in question, being for an adequate price, was 
not reducible under these statutes, atay more 
than under the act 1696. It was pleaded by 
the defenders, Kirkwood and Aitken, that cash 
payments, or orders for payment, even by a no- 
tour bankrupt, within the sixtj^ daj^s, are not 
reducible under any law, statute or common. 
No decision was pronounced in the multiple- 
poinding before the Inferior Court; bijt it was 
advocated to the Court of Session ob contin^en' 
ilaiTiy and conjoined with the process of reduc- 
tion. On advising these conjoined actions, the 
Lord Ordinary, on 13th May 1828, pronounced 
the following mterlocutor:— - * 

•* The Lord Onliiiary having considered the closed 
record and conjoined procc98es, and beard parties' 
procurators thereon ; In Urt^ tedtiction. Sustains the 
defence for (he defcndefs,- 3ceales and Aitken, and 
assoilzies them from ^he eonclusioos of thp action ; 
jrepels the defences fur John Kirkwooil, in so far as 
resj)ccts the bill for IjtrriO, received by' him from Wil- 
liam Sceales; and finds, tha( hie must repeat arid pay 
to the pursuer the contents of said bill, with interest 
Trora'thc time uhen he received payment of it; but 
sustains his dcffiaco, and assoilzies him quoad uUra. 
In Ihe advocation, advocates the cause, prefers the 
Fuid John Kirkwood to tlic sum iii medio, to the ex- 
tent of the sum of Ll+^, 14. 5., being the value of 
the wall executed by him, after the purchase by Wrl- 
liam Sccalcsv with interest from the tune when the 



whole work was completed^ and prefers the trustee 
on Glass's estate to tlje remainder of said sum, and 
decerns: Finds the defenders, Sceales and Aitken, 
entitled to their expenses ^ allows an account thercr 
of to be given in, and remits to the Auditor to tax the 
same, and to report : Finds no other expenses due, 
•* JVbte. — The Lord Ordinary sees no relevant 
gronnd under the statute, for settmg aside Mr Sceales's 
disposition and infef^menL The sale to him was ^ 
real transaction, and the price, so far as appears, a (air 
one. He was not a prior creditor, and obtained oq 
preference; and although his purchase should haye 
enabled the debtor to pay individual creditors in full, 
this has never been held a ground for voiding the 
sale. If, in such a case the purchaser pa^'s in ready 
money, the debtor may apply them in extinction of 
prior debts ; and such payments, although constituting 
a preference, cannot be redemanded under the statute 
16D6. 

'* It does not appear to the Lord Ordinary to be of 
any consequence, whether the Court is paid by the 
debtor himself, or by the purchaser in virtue of his 
direction, provided it be immediately paid; and, in this 
yiew, he inclines to hold the payment of jesOO by 
Sceales, the day after the disposition was delivered^ 
to be a ready-money payment in the same sitoatioii 
as if it had been made directly to Gla»s, and by him 
a^ain to the creditors who obtained shares of.it. The 
bill for L250, seems to stand in a diflbrent predict^ 
dient ; Sceales ather could not, or did not chuse to 
pay more than L200 in ca8h,-*for the remainder of 
the L430, which he agreed to adi'ance, he indorsed ' 
this bill to Kirkwood. This was not a cash payment^ 
and on the same priopiple pn which the l^ord Ordinary 
holds the L^O to stand as if it had passed through 
Glass's hands, he must bold the bill to be in tiie 
saine situation as if Sceales had indorsed it to Glas% 
and Glass ogain to Kirkwood. But an indorsation by 
Glass would hove been clearly reducible as a secu« 
rity, and the circumstance that the indorsation was 
made alone to Kirkwood, ought to make no difieFt 
^ncQ. Accordingly, in the case of Barbour, whero 
the purchaser granted a hiU directly (o the creditor, 
the Court held this to he tru{y an assignation to the 
price- 

^ As to the advocation, the Lord Ordinary holds 
the If. 1 50 to have been a part of the price to fiay 
the walls, which still remained to be done, and that 
Kirkwood liad a right to look to Sceales for ptiymeiit 
qf such walls, ficpm the spm so reclaimed, to apswer 
it." 

. Rochiinilng notes were presented by the trus- 
tee on Glass 8 estate, and by Messrs Kirkwood 
and Aitken, against the al^bve interlocutor, it 
being admitted that the sale to Sceales was a real 
transaction. 

Lord Glenlee observed, that this fund truly 
belonjged to the debtor ; and that he meanl to 
give It to his creditors. As to the payment in 
cash, it might be sustained. Tbcre was no fraua 
with regard to it. Kirkwood was not in a worse 
situation by the money having been put into the 
hands of Glass, than if it had been placed in a 
bank. There wa» no fraud in advancing the 
money to those tradesmen who had bout thfi 
house. Although he held the security of the 
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bill, Mr Kirkwood was still a creditor erf the 
bankrupt, and if tbe bill' was not paid wben due, 
lie had a claim against Glass. But this bill was 
in a different situation from the cash pavmeut. 
Sceales was entitled to retain against Glass. — 
Hid Lordship thought that the Lord Ordinary's 
interlocutor should be adhered to. ^ 

Lord PiimiUy concurred in this opimon. Th« 
Lord Ordinary had discriminated correctlv be- 
tween the two cases. The disposition and sale 
was a fair transaction. If the money was ^d 
immediately, it would not have been reducible 
under the statute. But the bill was in a dif- 
ferent ;8ituation. If Sc^ales had indorsed it to 
Glass, and Glass had again indorsed it to Kirk- 
wood, it would have been reducible. 

Lord Justice- Clerk considered this to be a 
narrow questioo. His Lordship had no diftcul- 
ty in holding that the ready money payment 
must be sustained; although the money had 
come into Glass's hand, he might have paid it to 
the persons having an immediate demand upon 
him for work done. But, as to the bill, the 
ease must be taken as if Sceales was able to pay 
the whole. If it had been indorsed to Glass as 
part of the price, he could not have indorsed it 
to Kirkwood; especially if the debt was not 
dearly due. And then the question came to 
be, whether a payment in cash was not in a dif- 
ferent situation from a bill indorsed ? Even 
without the authority of the case of Barbour, 
his Lordship thought, that the Court ouphti^ot 
io allow that to be done indirectly, wbich tbe 
statute did not sanction. The I^ord Oidinary 
Wd distinguished rightly the one case from the 
other. 

The Court refused both reclaiming notes, ^nA 
adliered to the Lord Ordinary's interlocutor. 

Trustee'* Aythoritie*.— -Act 1696; 54^ Geo. IIL c. 
137. sec 1. 12. ; Bell, vol. ii. p 219, sec. 892; p. 25jO 
•er. 893. 8; p. 222. sec. 8JM»; p. 230, sec. 67. 

MrSceales's Authorities.— (4.3 Statute 1696; Burgh 
of Tynemouth v. Gruy, 1717 ; Buchanan v. Atbuthnot, 
S5th JanuRry 1733; Riddle v. Nibless and his Creditors, 
16th February 1782; Johnston v. Burnet, 29th Janua^ 
ry 1751 ; Fottntainhead, 22d June 18S6; ii. Bell, p. 209. 
Kirkwood and Attkens* Authority. — P. Borthwick v. 
R. Wright, 6th February 1827. 

Lord Newton, Ordinai7.--^Gou]iiel for tbe Thistees, 
Jeffrey, Jameson, *and A. Gillies; W. Martin, Agent — 
For Defenders, Solicitor-General and Skene ; Tod and 
M right, Agents. — Mr Thomson, Clerk. 

June 12, 1829. 

No. 383.— Christii 0. Weavers of Glasgow. 
I»corj)orMtvmi/lhe Weavers cf Glasnow^xdwi»e prmiiegtt, 
-^An unentered Weaver is not entUled to toeave or manw- 
ykciure cotton doth far taU wUhin the Burgh of Glasgfm^ w 
to enphy others to do so who are unfreemen^ 

On the 4th Juue 1528, a charter or seal of 
cause was granted by the Magistrates of Glas- 
gow, with consent of the Archbishop, in favour 



of the « toebster crq/i" of that city. , On 16th 
Febmary 1605, another charter was granted 
which contains this enactment : — 

*' Nae prentis nor other person of the said craft, un« 
freemeD, be.8uffered to set up ane buith within the said 
burgh, without be be found an sufficient expert crafts- 
man of the said craft, and admitted by the deacon and 
^masters of the said craft, being first admitted burgess 
an(l freeman of the said burgh." 

On 19lh July 1681, these charters were rati- 
fied by the then Archbishop of Glasgow ; and on 
. the 17th September thereaffter, a ratification was 
granted by tbue King in Parliament. From this 
ratification it a^>eared that the following clause 
was contained m the (nriginal letter of deaconry : 
^ And that nether prentice nor uther person of 
the craft be suffered t6 set up ane buith within the 
said citie^withoat hebe found sufficient and worthie 
thereto ui pcactiek, and admitted by the sworn mem* 
bers of ther craft* and thereafter to be made a freemaa 
of the good townet" 

In virtue of the9e titles, 'William Buchanan 
igid James Graham, the deacon and collector of 
the incorporation of Weavers of Glasgow, pre- 
sented a petition to the magistrates, in which 
they stated, that they had fiie exclusive right^ 
and privilege of weaving, manufacturing and 
sellinji^ within the city of Ghsgow, all sort of mus- 
lin, silk and other goods, (goods of linen, flax» 
and hemp excepted,) and are entitled to jirose- 
cute all unft^emen encroaching on their rights, -^ 
and carrying on the said trade within the bounds 
of the said c|ty...4hat David Christie, without 
being privilegea to do so, as an unentered mem- 
ber of the said incorporation of weavers, exer- 
cised the business of a weaver, or manufacturer 
or seller of ipuslin, siljc or other goods, falling 
pnder the petitioners' exclusive privilege. And 
they pray^ the magistrates to find the defender 
liable in damages, and to prohibit and dischaige 
him from c^rying on the business of a weaver, 
manu^turer, or seller of muslins or other 
goods within the city of Glasgow, falling under 
the petitioners' exclusive privilege. 

In defence to this action, the defender plead- 
ed generally : — Utj That the premises in which 
he carried on his business not being held burg- 
age of the city of Glasgow, he was not subject 
to the jurisdiction of the magistrates, or capable 
of being disturbed at all by the pursuers. And, 
2dy That the defender was not a weaver, and was 
entitled to carry on the particular species of 
business in which he was engaged without en« 
tering with the pursuers. A proof was allow- 
ed (o both parties, and thereafter the magi- 
strates pronounced this interlocutor: — 

" ^\*t January 1823.— Having considered the re- 
plies for the pursuer, and whole former procedure, 
find that the claim of the piu>suers, under the char- 
ter founded on by them, to the exclusive privilege of 
weaving cotton^ as well as other cloth, appears to 
have been recognized by the Supreme Court in the 
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case of Freeland referred to in the pleadings : And 
find, that it u incumbent on this Court to ft>ltow the 
decision in that case until another doctrine shall be 
established by the Supreme Conrt : Finds it estft- 
blished that the defender has a place of barioesa with- 
in the borgh, where he carries on the business of a 
manufaeturer of cotton goods, and gives out the ma- 
terials for making the said foods to the operative 
weavers employed by him in Glas^w to weave 
them, and where he again receives the cloth when 
wove : And find this a sufficient infringement of 
the exclusive privileges claimed by the pursiiersp and 
conferred on them by the said charter: Accordin|Iy, 
prohibit and discharge the defender from carrymg. 
on the said buiiinesB> until he shall have acted aa a 
roeipberof the incorporation of wearers, and so far 
decern : And liefore further answer, as to the con- 
clusion for damages, appoint the pursuers to state on 
what ground they maintain that conclusion, and In 
what manner they have sustained damages, If they 
still insist in that conclusion." 

The defender presented a petition, and an ad- 
ditional petition, against this judgment, when 
the following intenoeutor was pronounced >-- 

" 17M March lR:i3. — Having considered the peti- 
tion for the defender, and answers thereto for the 
pursuers, and former procedure, refuse the said pe- 
tition, and adhere to the interlocutor reclaimed 
against. With regard to thec^aim of damages, Find, 
chat the pursuers have not condescended on any thing 
which can be decerned for as damages ; and Find, 
that they .cannot now competently extend the con- 
clusions laf the original complaint, eo as. to conclude 
for the fine of L20 Scotji, stated to be provided for 
in the ratification referred. to on the 2 1st page, of the 
answers; and accordingly refuse to award the said 
fine: Find the pursuers entitled to expenses,'* ^c. 

The defender having brought the case under 
review of the Court of Session, by suspension, 
the Lord Ordinary, 10th December 1824, be- 
fore answer, allowed the chargers to prove, in 
addition to the proof previously taken, that the 
suspender employed, to weave cotton cloth for 
him, persons who were not free of the weaver 
craft; also, that such persons so employed 
worked in the suspender*s house or buildings, or 
within the burgh of Glasgow ; also, that the sus- 

Cender sold, within the burgh, and to the inha- 
itants thereof, cotton cloths so woven for him. 
A proof having been led, the Lord Ordinary, 
29th November 1827 :— 

" Having heard parties' procurators, and thereaf- 
ter considered the process. Finds evidence that the 
suspender had violated the exclusive privilege of the 
jchargers, sufficient to warrant the granting of an in- 
terdict against him : Finds that the interdict aranted 
against him is well founded in law, to the extent of 
prohibiting him from weaving, within the roval burgh 
of Glasgow, cotton cloth, K>r sale within the same, 
either by his own hands, or by the employment of 
others, not being freemen weavers; and to that ex- 
tent, finds the letters orderly, proceeded, and decerns ; 
but quoad uUra^ suspends the letters siinpliciicr, and 
decerns,— ^except in respect to expenses; and, in re- 
spect to expenses, Fiodi the chargers entitled to tbem, 



both in the Inferior Court, and in this Court, subject 
to modifieation,** Ac* 

Against this judflnnent the suspender, by per- 
mission of the Lord Ordinary, gave in a repre- 
sentation, in which he contended, — I. That the 
right claimed by the eharg«ra, being of the nature 
of a monopoly, ought to be ^tncUy interpreted. 
II. That the preparation and weaving of cotton 
were entirely unioiown at the date of the char- 

Sers' charters, and therefore could not fedl un- 
er the exclusive privilege claimed, which could 
comprehend only the manufactures known at 
the time. III. That the manufacture of cotton 
cloth was protected against the exclusive privi- 
leges of corporations, by the statutes 1661, c. 
40, and 3d Charles II. c 12. IV. That tbe sus- 
pender's business is not comprehended under 
the term of the '* Wabster Craft," as he mere- 
ly purchases the yam,— pays the dyer, the 
starcher, the warper and the winder, and then em- 
ploys the weaver, who weaves the cloth in his 
own shop, in his own loom, and for a stipulated 
price ; and thereafter employs the bleacher and 
calendar-man, and brings it to market a finished 
article. That he is, therefore, a manufacturer, 
not a weaver: That he cannot be compelled 
to enter the craft, because he employs those who 
are of the craft ; and that the goods dealt in by 
him were manufactured for exportation. It was 
answered by the chargers, — 1. That privilegea 
such as theirs were advantageous to the country*. 
2, Tliat it was the trade or art of weaving that 
was protected by their charter, and not the 
weaving of any particular kind of cloth ; and 
that it was uncertain when the use of cotton 
was first introduced into Scotland. 3. That the 
statutes founded on by the suspender were made 
in favour of foreign manufacturers, for the pur- 
pose of encouraging them to settle in this coun- 
try. And, 4. That the suspender carried on the 
trade of a weaver in a way prohibited by the 
chargers' charter, in so far as he manufacture^! 
cloth, bv employing weavers, unfreemen, resi- 
dent wittiin burgh, and afterwards sells it there. 
On advising the representation and answers, 
the Lord Ordinary, on X3th May 1828, refused 
the representation, and adhered to the interlo- 
cutor complained of. Against this judgment 
both parties reclaimed to the Court ; the sus- 
pender in so far as absolvitor was not pro- 
nounced in his favour ; and the chargers in so 
far as the Lord Ordinary did not suspend the 
letters simpliciter. 

On advising these reclaiming notes/ 
The Lord Justice-Clerk stated, that as he con- 
sidered this to be a most formidable attack on 
the rights of a corporation, perhaps some far- 
ther (uscussion would be desirable. But, as there 
had been a full representation and answers be- 
fore ^he Lord Ordinary, he was fully prepared 
to give his opinion. Lf the Court could jfUiA 
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ito tlic argument of the suspepder, there would 
be an utter annihilation pf the privileges of this 
corporation. All that would remain would he 
the manufacture of coarse blanlcets. His liord- 
ilhip was of opiuion, thiit the privilege should 
liot be confined to the kijid of mai)ufacturo in 
use at the date of the graut : no p^rison could 
give accurate iiiformation with regard to the 
precipe' stuff then luanuftictured. And yet the 
Court were desired to limit this seal of can^e iu 
^lis manner. The privilege could not l>c ex- 
tended; but neither could it be narrowed. — 
Irherefore his Lordship was not earned away by 
the geuei*al argument, to shew that there was no 
foundation for this complaint. The suspender 
})iad contested, whether the place was within the 
bounds of the buigh : but that point has been 
jjettled against him. It was also proved, that 
wheu he gave out the raw material, ne occasion- 
fijly did so to those who were unfi-eemen. But he 
prepared the material in his own premises be- 
fore being so handed out. The question, therefore, 
Was, whether a person, who was not entered as 
a craftsman, was entitled to carry on his trade 
Ui that mapner ? Withoi^t entering vpo^ the 
niystery, Avhether warping is a fart of a manu- 
^ture, pjcepan^ory .to weavmg or not, his 
liordship obscn'ed, that this was not a question 
with a Diiyer of cloth. The suspentler was 
charged with being an actual manufacturer : and 
ithe question was, whether this was not up. in- 
fringement of the privilege ? Supposing this ^o 
be an open ijiicstion, his Lordship agreed in 
opinion with the Lord Ordinary. But it was 
important, that, in regard to tliis argument, there 
had been a solemn decision of the Coi^rt. The 
case of Freeland (1778) was a declarator in the 
Court of Session. It was a decision, in the only 
competent process, for trying the question. At 
that time cotton was manufactured in a much 
more limited degree than at present. But it 
was a decision in reference to cotton. Then 
there was the case of Lanark, 1B04, which is ad- 
mitted to be different from the present. It was 
tliere found, that cloth sent from Glasgow to be 
made in Lanark, and afterwards sent back to 
Glasgow for sale, was no violation of the 
privileges of tli/e Lanark corporation of weavers, 
in respect the cloth was not made for sale in 
the biirj^h of Lanark. His Lordship had seen 
nothing to warrant a departure from the case of 
Freeland ; and thought tiuit the distinction stated 
by the Lord Ordinary was right. 

The other Judges having concurred, the fol- 
lowing interlocutors were pronounced :— 
On the note for David Christie, 
** The Lords having advised tliis note, and heard 
the counsel for the parties, they adhere to the inter* 
locutor, so far as here reclaimed against, and refusal 
the desire of this note ; of new. Find expenses due by 
the suspender j aud^in respect the Lord Ordinary has 



found them subject to modification, remit to his lord- 
ship to consider the ytho\e accounts when given in, 
andXo do as^to th^ as to him shall seem just^ 

And, ontho note fear WiUiam Buehamm^ &c. 

•• Adhere to the iatcrloGBtor 60 lar as here re- 
claimed agahist, and refuse the desire of the «<^«. »■ 
it has rqference to aconelusion for daiaa^es, and fi«id 
in fttli expenses; and tptoad nitro, in x9Bpcc\ the sus- 
pender is not complained on, in thie process in the In- 
ferior Court, for vioU^iog the exclusive privileges of 
the chargers beyond ^hat is prohibited by the Lord 
Ordinarps interlocutor, fitul it unnecessary, la k^e 
statu, to decide further." 

Suspender** Authorities.— <1) Bakers of Perth r. 
Gloag, 6lh July 1808; Weavers of Lanark v. For- 
teous, 6th March 1804: Taflors of Perth, lOtfa Dc- 
cembiv 17S6 : White v. Taikn of Oh^gow. Mor. 
1956; Goodfellow v. Hammermen of Stirling, Mur. 
1963; Hainiaermen of Cauougate v. Carffap»> Mor. App. 
to Burgh Royal, p. 89. (« Dunn p. Wdghtsof Qlas. 
gow, 2*th February 1809; Tailors of Qhwgowv. I«or- 
reater, Mor. App. to Burgh Royal, p. 31; Copperr 
smiths of Edinburgh v Aberdeen, Mor. p. 1966 ; Incorw 
ponrtion of Goldsmiths p, Cuuniughsme aud Others, 2d 
March J1802. 

Chargers' Authoriijes.— {? and 4) jPreeknd v. Wea» 
vers of Glasgow, 1778; Mor. p. 197^ 

Lord MackenSle, Ordinary.— Counsel for Suspender, 
JTeflfrey and J. Russel ; Charles Fi»her, Agent.— For 
Chargers, SolicituiuGeneral; and Robert ForayUi ; Dttr 
niel Fisher, Agent 5Ic RoUand, Clerk. 

No. 384.— LaiNO & Ruino, Sutpenders, v. ANwnotip 

BiH'^.OnmvsUy^ltefeMnct to Oa«i.-^i>(/*rt w^pwtrf^ 
it having apjteared^ from the OtUh of the Charg^i thai he 
vmi the princijMt Debtor in, the Bili/ 

Laing and Rhind applied for a suspenstoii 4>f 
a cliai'ge at the instance of Anderson, for pay- 
ment of a bill for L 100, granted to tlieTarnaers* 
Friendly Society of Elgin, by James Brander,tlie 
charger, and the suspenders. The charger alli- 
ed that tills bill was granted for behoof of Bran« 
der, to whom he asserted he paid the amount, 
Tho suspenders, hoireV^er, otfered to prove. 
scripto of tho charger, ' ths^ he was the principd 
debtor in the bill, or bound to relittve thei^ 
thereof. On advising the cause, 
•* 12/A Masf l6«fl.— The Lord Ordinar> having heard 
parlies' procurators, and there^ler considered the re- 
port of the act and couiuifssion, and whole process^ 
Finds that the proof does not establish the averment 
of the suspenders f but finds that the charger, as one 
of their cautioners, having paid tlie debu is not enti- 
tteJ to pursue the suspenders, as the other two cau- 
tioners, joinlly for three fourth parts of the isame, or 
even for two third parts of the same ; but that, as there 
b no allegation by him of the insoltency of either of 
the suspenders, he is entitled to relief for one third 
part only of the debt from each of thcm*^ Therefore, 
finds the letters orderly proceeded against each of 
(he suspenders for the sum of L^l.6. Oj. SterUngj ao4 
(ttStn/ uUrn, suspends the same and decerns : Fmds, 
the aus|ieuders liable to.thc charger in Cxpeiiies, subject 
to modification/* 
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The Conrt having adhered to the interlocu- 
tor, the* ewmeiiderB offered to prore, hj tli^ 
charger's oath, that he waa the principal debtor 
in the bill in question, or bound to relieve them 
thereof. The reference having been su^itatned, 
and the oath taken 2d November 1827, and 16th 
February 18*28, 

** The Lord Ordinary harfng considered the db» 
positiQOs of (he charger, Aad Whole process : Finds 
that it sufficieptly appefurs from these depositions, 
that the ground on which this action is attempted by 
the chait^er to he stipnorted^ ym that be and the sus- 
penders signed the bill libelledyall equally as cautioners 
for Brander, to whom the whole contenU of the bill 
were thereupon paid over by the charger, is not true ; 
Finds, that the only o|her view of the case, which can 
be taken is that the bill libelled, i^s a renewal of a 
former bill to the same amount for the accproinodation 
of the charger, or of the charge!* ahd Brander, who 
had dealings together, and which renewed bill the 
suspenders signed, witliout receivins; any value.-^ 
Therefore suspends the letters iimpUcUer, and decerns ; 
finds the pkafger liable to the: suspenders in expenses/' 

* yhie^—Yhe charger i# unable to mak^ a state- 
ment that is consistent with bis allegation, that be 
pud over the L 100 in cash tp Brander, and signed the 
last hill merely as cautioner for him, along with the sus- 
pendm* , If tWhadbcen done, he must hare remem- 
bered the time, place and circumstances of such pay- 
ment; no trifling occurrence to a person in his situa- 
tion : further, if that was the state of the case, why 
did not the charger cause the members of the Farmers' 
Society to rank on Brandcr's estate for the LIOO iii 
the bill, to do which their riglit and duty must have 
been clenr 7 Instead of (hat they do wtt rank at all, 
and the charger' does hiiik id some Xind of Way (hat 
he does not choose to explain; but so far as can be 
understood, in his own name and not upon the bill, 
but for a general balance of debt due to him l>y 
Brander;*' , . 

Ajg^inst tills judgment the charger reclaimed. 
On adviiiiiup tiie leclaiming note, 

Lor(( utenlee observed, that the turo first 
questions put to the charger exhausted the re- 
fercace : There was no use for going aay fur- 
ther. Origirfally tlic charger was the principal 
debtor ; — me other parties were merely caution- 
ers. 

The Lord JuMicC'CUrh stated, that it was 
impossible to read this oath witliout concurring 
in the Lord Ordinary's interlocutor. ^ l^he char- 
ger liad not condcs(:eiid'ed upon one circumstance 
to shew that the original cliaracter of cautioners 
was chan^;ed. His Lordship thouglit that the 
Lord Ordmary had put a right construction on 
the oath. 

The Court refused the nofis. 

Lord Miackenxie, Ordin^. - Counsel for Siispendere, 
John CuuioKhame; Alexander DulT, W.S. Agent.— For 
Ch»iger. Soljciior.Geoeral, and Alexander Carrie; 
Cbtfies Gordon, Agent.T-Mr RQlIand, Cteik. 



June 19, 1829!. 



Nik d85.~Sia Samuel SnaLmo, &e. v. WiluaW 

LCCUE. 

AUomieifor a person abroad having entered into ati 
agreement by which the^f restricted Ihe claims qf their 
constituent against third parties, wUAout having that 
eenstitutni^sauthorU^'^hcld, I. That such agreement 
was not binding an the constituent, IT. That the at* 
tormes were liable to relieve the third parties from 
the conseatiences of the agreement being set asid^^ and 
to place taem in the same situation as if ii had never 
been entered into. 

Sharp and Mackenzie were extensive mer* 
chants m Ghi9gow, and had diflPerent establish- 
ments abroad. The business at home was con- 
ducted principally by Alexander Mackenaie; andi^ 
to stimidato his exertions, they ^reed to allow 
him a small share of the profits of their trade. 
On 9th September 1794, a contract of copart* 
iiery was entered into, whereby it was declared,^ 
tliat Alexander Mackcnxie was to receive one 
foiirteenth share of the profits, besides a salary 
of £100 yearly ; — and by another contract, date^l 
27th November 1798, his share was raised to 
one eighth. Siiarp and Mackenzie's afiairs be* 
cantiEi embarrassed^ and their estates were se- 
questrated 8dfr November 1799.' A gtbat deal 
of their proi^ertv was situated in America^ 
and Alexander \iackenzte was prevailed upon 
to go out to take the mrtnagcmcnt of the af- 
fnihi there. As an inducement to undertake 
this dnty, an a«2^cemcnt was entered into; 6tEi 
December 1799, by Sharp aiid Maekonzie, 
whereby they bound themselves to make pay* 
ment to Alexander IVIackenzie, and] his heirx, of 
his yearly salary of £100, tctgether with a share 
of the free profits of the trade, as the same 
should appear from the yearly balances to bo 
made out since 1st September 1794, with inte- 
rest fronrthe date of such balances, and that sor 
soon as they were in possession of funds or 
property to enable them to do so, in whole or 
in part. Before leaving this eoUntry, AlexaiH 
der Mackenzie granted a factory and commis^ 
sion to William Leckie, Sic £or the purpose of 
carrying into eifect tliis obligation. 

While Alexander Mackenoie was in America, 
several instalments were paid to the creditors, 
amountin<zf in all to 14s. per pound on the amount 
of their diihts. lu Uie year 1801, John Mac^ 
kenzie, the principal partner, in order to put aa 
end to the sequestration, and to have the 
ailairs of the Company speedily wound up, pro- 
posed to tlie creditors to p!iy the remaining in* 
stalincnt of 6s. out of his o\^'n funds, in full of 
the principal Of their debt, on condition of 
their relinquishing all claims for interest. This 
was agreed to ; but before proceeding to carry 
this proposal into effect, John Mackenzie ap- 
plied to the attomies of Alexander, to re- 
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strict his claim to the reversion of the Company 
estate, and to reHoquish all daim for interest w- 
on his share of the profits, in respect of the 
obligation which John Mackenzie had come un- 
der to the creditors. The attomies having con- 
sidered the proposition feasonable, and the ar- 
rangement adrantageOBS for their constituent, a 
deed of agreement, 25th September 1801, was en* 
tered into, whereby it was agreed to restrict Alex- 
ander Mackenzie's claim in manner before-nNm- 
iioned — ^that the books should be balanced by 
John Mackenzie at 1st .July 1B04— that Alex- 
ander's claim for interest should be relinquished 
•:^-and that hid share of the funds should be paid 
to him by bills at 6, 9, and 12 months, firom the 
above period. On the same day, John Ma^l^cn- 
irie wrote to Alexander, who was then in Ame- 
rica, referring to the proposed arrangement for 
recal of the sequestration, but without men- 
tioning any thing about the deed which had 
been executed, and adding, 
' '* I would Stipulate for jou if your claims are pre- 
ferable, and it would so turn out that, after windiDff 
tip the business, no more than your amount is saved, 
that the same be eqaally divkkd betwixt you and I, 
unless it shall appear I have fully as much as you ; 
but this I will not a&k if there be tt sum left for me 
equal to what you are entitled to. You may at first 
view think this as encroaching on you ; a momeut's 
reflection will point out how great a gmer you b^ 
come by our snatching, with much labour apd diffi- 
culty, the effects from under a destructive seques- 
tration, by which not only L 15,000 of interest will 
he saved to the estate, but alik> a larger sum in dom- 
.mission^ b-^sides all the load of charges natural to a 
Sequestration. To wind up such an estate as our's, if 
vontinaed under a ruinous sequestration, your expec- 
tations and mine of a surplus would certainly be 
blasted; for not only ewery shiiling of interest would 
he charged us, but also a fall commission to the 
/ast moiety paid, as well as other heavy charges in- 
curred. It is certainly, then, your interest to go into 
my views to save your own property. Indeed, it is 
the opinion of Mr A, Graham (the trutteej, Mctsrs 
Strang, Leclde and Mathie (the attomies J ; but as I 
will on no account undertake such a burden^ unless you 
are of my nUnd^ 1 must have it immediate^ under 
your oum hand; and unless you write several copies 
by different conveyances, your letter may be too late, 
and the day appointed upon which I am to give m 
my determination past, and our affiiirs continue trre- 
vocabfy under sequestration ; but there is such a fair- 
ness in the proposition, that I think you wilt certain- 
ly agree. I wait, therefore, with impatience for your 

Alexander Mackenzie returned an answer to 
the letter on 4th December 1801, in which he 
observed : — 

** As to the request you make of my agreeing to 
^ve up one half of my property in your favour is 
what I cannot imagine you to be serious lo. I sup- 
pose that you have not forgot, that, by our contract 
of copartnership, I had the full right to draw out ol 
the Company's funds my proportion of profits yearly, 



and to have followed tlie example that was set before 
me, secured the same to my family ; and if this had 
been done, would yuu even have thought of asking 
me for any part thereof.'*—" Ai to what you say of 
Mr Orahan and the other gentlemen being of the same 
opinion with yourself, however far this may be the 
case, or for as much as I would revere the counsel 
of these gentlemen, you must excuse me in the present 
instance for reserving to myself the power of thinkinit 
mid acting as appears to me to be proper, I will comci 
under no promise nor engagement in my present si- 
tuation; but will mos^ heartily join you in realising 
as much as possible of our late concerns, and as 
speedily, too, as the nature of thebustnens will per^ 
ttiitj and that upon the same temu which I agreed 
ufith you and the gentlemen in management of the busi^ 
ness before I left horned* 

The same sentiments Vere communicated in s 
letter which Alexander Mackenzie wrote to Mr 
(xraham on 13th June 1802 : — 

" Mr William Leckie has written to oie, that; 
at the soliciution of Mr John Mackensie, he and 
the other attornies- had signed a de^l on my ac* 
count to give up interest. I confess that I do not 
exactly know the meaning of this deed, but I know 
that these eentlemen had no power from roe to re- 
strict ray chum upon my Ibrmer partners, nor will I 
ever agree io any thing of the kind/' 

Notwithstanding of Alexander's refhsal to ac- 
cede to the terms proposed, John Mackenzie 
carried through the arrangement with the cre- 
ditors, and on 11th March 1802, the sequestra^ 
tion was recalled. Shortly after this, Alexan* 
dor Mackenzie died on his way home from 
America, having previously^ executed a trusts 
deed and settlement, whereby Mr Ledde and 
his other Bttomies in this country were appoint- 
^ his trustees, along with other persons there- 
in named. In 1810, the trustees raised an ac- 
tiop before the Magistrates of Glasgow against 
Sharp aifd Mackenzie, for payment of £10,000, 
or su6h other sum as the amount due for Alex- 
ander Mackenzie's yearly salary, and annual 
share of the profits of the business. The trus- 
tees of John Mackenzie raised a counter action 
before the Court of Session, .for relief of Alex- 
ander Mackenzie's share of the loss sustained 
in the Company's transactions, and for payment 
of £1000 uplifted by him in AraericaL The ori- 
ginal alstion was advocated to the Court of Ses- 
sion, and conjoined with the action of relief. 
After a variety of procedure. Lord Bannatyne, 
Ordinary, reported both actions to the Court, 
who, 2d February 1821, prouounced an inter- 
locutor, finding 

'* That the claim made fgr the trustees of the late 
Alexander Mackenzie is well foumied/' and remitting 
" to the Lord Ordinary t<> ascertain the balanca due 
to the said trustees, and to decern for payment of the 
tame ; hIao to hear Counsel for the parties as to the 
demand for ^ decree for an interim payment to ac- 
count of such balance, and the ordinary action at the 
instance of John Mackenzie against Alexander Mac- 
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kenzie's trustees ; assoilzie the said trustees from the 
conclusions of tlie same, and decern : Find \he trus- 
tees of the said Alexander Mackenzie entitled to their 
expenses hitherto incurred in the said conjoined pro- 
cesses." 

Oh 11th July 1821, this judgment was ad- 
hered to, with certain explanations. 

The agreement entered into by the attomies 
of Alexander Maekensie wan founded on these 
processes, but the decision of the Conrt implied 
that it was not obligatory on khn or his heirs. 
The trustees of John Macken'sie then raised the 
present action of relief against the attomies of 
Alexander, concluding that they should be de- 
cerned and ordained to implement the foresaid 
agreement, entered into by them with the said 
John Mackenzie, by shewing that they possessed 
sufficient power to oind the said Alexander Mac- 
kenzie, their constituent, and by cetting the fore« 
said action, proceeding on a denial <if the exist- 
ence of such powers, withdrawn and discharged ; 
and failing thereof, to free and relieire the pur- 
suers, as trustees foresaid, of the said action 
against the said Robert Sharp and John Ma0- 
kenzie,and whole consequences and effects there- 
of, in which the said John Mackenzie, or the 
pursuers, as trustees foresaid, had or might 
sustain or incur in consequence of the said pro- 
cess. In defence, Alexander Mackenzie's at- 
tomies pleaded, that the Validity of the agree- 
ment of September 1801, entered into between 
them and the said John Mackenzie, for himself 
and the said Robert Sharp, in ^ &r as It in- 
cluded the claims of Alexander Mackenzie un- 
der the previous obligation 6f 6th December 
1799, depended upon the subsequent consent or 
ratification of the said Alexander Mackenzie. 
That John Mackenzie wrote him, on S5th Sep^ 
tember 1801, for the express purpose of indte^ 
ing him to retract his claims — thtA the pro- 
posal made by John Mackenzie was decidedly 
rejected — ^that he Icnew that the trustees had no 
powers to limit Alexander's claims — that the 
agreement necessarily fell with his refusal — and 
that the books had not been balanced, nor bills 
delivered on 1st Jiily 1804, as therein stipu- 
lated. 

On advising this sasc, on 27th Jaiiuary 1825, 
the Lord Ordinary pronounced this mterlo- 
cutor : — 

" The Lord Ordinary having heard parties' procu- 
rators, and thereafter considered the process, refiels 
the defences, and decerns against the defenders in 
terms of the conclusions for relief: Finds no expenses 
due. — Note* — The proceedings referred to seem to 
afford no evidence that the obligation entered into 
by the defenders, taking burden on them for Alexan- 
der Mackenzie, was intended not to be binding, un- 
less it was ratified by him. If the defenders, as they 
allege, adopted so dangerous a mode of proceeding, 
they have to blame their own imfirudence. It seems 
impossible for the Court to insert a condition in an 



instmment whieh bears none, or to allow the exp/'ess 
terms of a written instrument to be contradicted on 
such uncertain grounds as the defenders offer.** 

To this interlocutor, the Lord Ordinary ad- 
heredy on advising a short and full repre^enta-^ 
tion and answers. 

The defenders then reclaimed to the Court. 

On advising the reclaiming note, their Lord- 
ships pronounced the following interlocutor : — 

" Adhere to the interlocutor reclaimed against, in 
so far as it repels the defences hitherto pleaded, and 
find no expenses due ; but quoad ultra, recal the 
same, and find that the defenders are only hound to 
place the pursuers in the same eircumstapces in which 
they would have -stpod, if the deed of agreement, 
1801, libelled on, bad been found to be binding on 
Alexander Mackenzie and his representatives; ancf 
find them liable in relief to the pursuers to that ex* 
tent accordingly ; reserving to the defenders the be« 
nefit of the stipulations in favour of the said Alex^ 
ander Mackenzie, contained in the foresaid d^ed of 
agreement; and with' this' findihg, remit to the Lord 
Ordinary to hear parties farther in the cause, and also 
on the question— whether the defenders are liable, 
conjunctly and severally, in relief to the pursuers ?" 

Lord Msekenae, Ordinsry. — Counsel for Pursaera, 
Andrew Rotherfurd.— Alexander Pearson, Ag<pnt. Foi 
Defenders, Solicitor-General and J. S. Mone.-^obn 
Granger, Agent. 

HOUS E OF L ORDS, 

June 12, 1829. 

No. 386.-— Hebttors of Kilbebry, Jfpellantt, r. BaowK» 
Bespandent, 

Jurisdictiorti Stat. 43. Geo, ITL c. B^-^Phoof—field, 1st, 
That althottgh by Statute the judgment of a F^tbff" 
tery$ in the l^wl of a Schoolmaster, is declared Jinaif 
and not subject to reniif^-^-the CouH of Session has ju' 
riMdiction to review and set aside ttu^h judgment whert 
the Presbyter have not acted according to Law, and 
have exceeded Uieir povoers, 2d, That when the ^Statute 
requires the necessary proof to be taken, that pro^must 
be reduced to IFriting, , 

In December 1820, a complaint was present- 
ed to the Presbytery of Kintyre by the neritora 
of Kilberry against Brown, the respondent, 
then schoolmaster of that parish, accnsin? him 
of various acts of misconduct. A libei was 
thereafter served upon him, at the instance of 
the Moderator of the Presbytery, charging him 
with habitual neglect of duty and other conduct 
inconsistent with his situation of schoolmaster. 
The Presbytery, after some procedure, pro- 
nounced sentence of deposition against him. Of 
this sentence, the respondent brought a reduc- 
tion before the Court of Session, on varioua 
grounds ; and among others, that the proof, 
which was adduced before the Presbytery, had 
not been reduced to writing. The appellants 
admitted this to be the fact; but in defence, 
pleaded — 1st, That the action was incompetent ; 
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for, by the express provision of the stat. 43. 
6eo. III. c. 54, — the jndg^ent of the Presby- 
tery is declared to be final, and not subject 16 
review. The act declares, 

^ Tharwhea any comprint from the heritors, mi- 
iHisters or elders against a schoolmaster, charging hint 
with neglect of duty, &c. &c. shall be presented to 
the Presbytery, they shall forthwith take cognfzance 
of the.same — serve him with a libel if the articles al- 
leged appear to them to bci of a pature which requires 
h ; and having taken the necessary proof, they shall 
acquit or pass sentence, or censure, suspension or de- 
priTation, as AvJl app^ to them proper upon the 
i^esult of such investigation-^ufAicA judgment shall be 
Juial, without appeal to, or review by any Court, citnl or 
ccclesiasticalJ* 

It is also provided, that in the event of sen- 
tence of deposition being pronounced, and the 
Schoolmaster reding to remove from the school- 
house, &c npon prodaction of an extract or cer- 
tified copy of the sentence of the Presbytery, 
iheShenff . 

** Shall forthwTth grant IcfttM of ejection agiinst 
tach schoolmaster, of which no bill of suspension 
itfor advocations nor action of reduction^ smell be 
tompctcnt.** 

. 2dj That the proceedings having becih taken 
befo.re an ecoUstnstical Court, the Court of Ses- 
sion had no jnrisiiiction to review such proceed- 
ings« Sdy That it was not necessary to take 
down the proof in writing, no such provision 
being contamod in the statute ; and besides, that 
as the judgment was not subject to review, such 
a proceeding was superfluous. 

For the respondent, it was answered,— that 
the statute, ia declaring that the judgment of 
the Presbytery was not sub|ect to review, must 
tfpply only to cases ifhere that Court have pro- 
ceeded correctly, aild in conformity to law ; but 
wherever this has not been attendee! to, thf y 
have exceeded their powers, and cannot claim 
the benefit of exclusive jurisdiction : That by 
the expressidn taking thd necessary prbdf, most 
bo understood legal proof— that is, anropfby 
witnesses upon oath, which must be reauced to 
^iVriting, and regularly authenticated by the sub- 
scription of the witnesses, if they can write, 
and the Judge before whom the evidence is 
taken : That this is the only parole proof which 
is recognised by law, that can be looked to, and 
these requisites are not dispensed with by the 
statute. The Presbytery did not therefore pro- 
ceed under the statute at all ; and therefore the 
Court of Session, as the Supreme Court, has 
power to interfere and set asiae the judgment. 

The cause having come before Lord Alloway, 
aa Ordinary, his Lordship, 11th March 1824, 
pronounced this interlocutor: — 

'* Having resumed consideration of this process, 
finds, that although by the statute 43, Geo, III. c. 54, 



sect. 21, the jud«;ment of the Presbytery is declared 
to be filial, without appeal to or fetiew by any court, 
civil or ecclesiastical ; yet, if tlie proceedings upon 
Which judgment was pronounced were contrary to 
law, or if thai Court exceeded the powers cohimitied 
ta it by the statute, they may be reviewed and set aside 
ifi this Co|irt : Finds that it is required by the sec- 
tion of the statute founded on, that the Presbytery 
take the nefreasafy proof: Finds thsit if was necessary, 
according to the forms of proceedings in Church 
Courts, that the proofs should be taken upon, oath : 
Finds that it is admitted by bo^ parties that the proof 
waatalsea upon oath : Finds that any proof, taken ui>on 
oath, miist be authendcated by the suliscription of the 
witnesses, if thev are able to subscribe, and by the 
subscription of the Moderator ; and that the defend- 
ers have founded upon no statute, by wltich this rule 
of law can be dispensed with in the proceedings of 
a Presbytery, and there is no' such dispen^in<; power 
in the statute in question,: Finds that, on the con- 
trary, the S3d section of the statute expressly re-« 
serves the former niles of procedure, in so far as not 
expressly authorised to be departed from by that act* 
Tbercfoire, as the depositions of the. witnesses were 
not taken down .in writing, nor duly antbenticatcd, 
and the extract of the proceedings of the Presbytery 
produced is totally ddficient in these respects, rc» 
duces and dcccri^s in terms of the libel*** 

This interlocutor was subsconently^ adhered 
toi first by Lord Medwyii, and tliereaitcr by tfie 
First Division of the Court, 15th November 
1825. An appeal having been taken to the 
House of Lords, that j^dMient was affirmed. 

The Lord Chancellor, m delivering the opi* 
n)on of the House, proceeded on the grounds 
tluit there had been an excess of power on the 
part of the,Pre8byter]r, and that the Court of 
Session were justified in interfering, that justice 
might be done. Tha{ previous to the passing of 
the act 4S. Geo. III., an appeal would have 
lain to the £!cclesiastical Court against the judg- 
ment of the Presbytery, and it would have 
been essential, that the evidence should liavo 
been taken down in writing. His Lordship 
did not think that the necessity of reducing the 
evidence to writing was taken away by the sta- 
tute ; but that, on the contrary, the very words 
used, '< ttddng the necessary proof," seemed ex- 
pressly to mean, that the proof should so be 
reduced to writing; and the Presbytery not 
having complied with this course of proceeding, 
exceeded their powers, in which case the Court 
of Session, in the exercise of the superintending 
aulJiority which they possess^ and have been in 
use to exercise, had a power of review. 

Affirmed accordingly. 
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COURT OFSESSION. 

INNER-HOUSE.— FIRST DIVISION. 

June 18, 1829. 

1^0. 387.— ^GftBio, Trbasursr of St. GEoaoE*fl LitfME 
OF Royal Arch Masons, Advocator and Purtuer, v. 
George Clark, Booksbllkb, Arbrdebn, Respondent 
&nd I>e/endtr» 

torgery—iprotf of-^ircunuiances under which held that 
a promisgory.note, drawn by a person who had been 
in 9te offorgfng the natn^ of the Migant in the note, and 
had endeaooured to retire the note by a forged WU-^^-VfOS 
^forgeryn 

A person, of the name of Pete^ Strachan, ob- 
tained s loan of £30 from Greig, as treasurer of 
t^he St. George's Lodge, of Royal Arch Masons ; 
and, as a secnrity for repayment thereof, pat 
into Oreig's hands a promissory-ndte for the 
amount, dated 1st June 1824, and payable 
1st January 1825, and bearing to be subscribed 
by the respondent George Clark, and John 
Pratt. The note was payable to Greig, as trea- 
surer of the above society. No demand for 
payment was made against the respondent till 
September 1825, by which time Strachan had 
absoonded in insolvent circiumstances. At this^, 
time, however, the advocator called on the re- 
spondent, and mentioned that there ^as ^ch a 
note, bearing to have his subscription adhibited 
thereto. To this .the respondent made answer, 
that the signature was a forgery, and refused to 
pay the amount, or any part thereof. 

An aetidn having been brought, 2d Novem- 
ber 1825, against the respondeni and the other 
«o-obligant Pratt, defenceB were lodged for 
both ; but as Pratt did not dispute that his sub- 
seription was genuine, and acquiesced in the 
decree which was pronounced against him, it is 
unnecessary to notiee his pleas. The defences 
for the respondent coiisisted of a denial that 
he ever had subscribed the note sued on, and an 
averment that it was a fojrgerv, and that Strachan 
had passed ano^er bill for J&20, bearing to have 
the respondent's signature, which was admit- 
ted to be: a forgery: That Strachan had been 
an apprentice to the respondent ; and at or about 
the oate of the note, had been in the practice 
of making fac similes of the i^espondent s signa^ 
ture, and shewing them to- others, for the pur- 
pose of ascertidning whether they wef^ consi- 
dered to be well executed. 

After a variety of procedure, a proof was led 
in the Inferior Court as to the alleged forgery 



of the respondent's signature. The mode by 
which he attempted to establish this, consisted 
of the evideince arising coniparatione literal 
rum^ and certain circumstances tending t.d 
show that it was not likely he could liave given 
his signature to the note. Thcf evidence compa^ 
raiiene. literarum was very contradictory; the 
witnesses for the one party stating, that they 
woiM have taken it for Clark's signature, and 
the witnesses for the other party deponing that 
l^ey would nothave taken it for a genuine sub-^ 
0eriptiott, and did not think it was genuine. 

'The Witnesses on both sides, hoi<rever, con-^ 
cttrred in this, that the signature was written 
much lighter than the ordinary subscription o^ 
Clark, or than any of the different genuine sig* 
natures exhibited to them. 

The other facts proved were : — That about 
the period when the note was dated, Strachan 
had frequently been known to make^c similes of 
Clark's signature, and had shewn them to tho^ 
witnesses, asking, if they " did not think 
them like." That these^ac similes wfere " pretty 

food imitations of the defender's signature;** 
ut that they were in gienefrai lighter than Mr 
Clark's genuine subscription. It Was proved 
also by the bill-books, both of Pratt and Clark^ 
that no entry of any such bill or promissory- 
note had ever been entered in either ; and, last^^ 
ly, it was admitted that Strachan ^ve a new 
bill to retire the promissory-note m question, 
on which the names of both Pratt and Clark 
were forged^ 

Ujj^on adtisingf miemorials fdf the parties, the 
Sheriff pronounced the following interlocutor, 
accompanied by the subjoined note :— ^ 

^th June 1828. — Having advised with the Sheril& 
depute, who has considered the memoriala, proof ad-^ 
duced for both parties, and documents produced, and 
resumed consideration of the whole process, assoi!* 
zies the defender Clark from the conclusions of the 
libel, and finds him entitled to expenses, (of which ap^ 
points an account to be given in], and also to dues 
Of extract, and decerns." 

•* iVate.— 'The Sheriff-depute does not considci* this 
a case free from difficulty, but he thinks the weight 
of the evidence is with the defender. All the wit« 
nesses best acquainted with his handwriting, and 
its general character are in bis favour. The evidence* 
of the bank officers is adverse ; but the Sherifi-depute 
does not consider it suMcient to do away the effect 
of the other evidence, and the real evidence of the 
(lause, viz. the total want of evidence of any thing 
like utterance, or knowledge of utterance, or acknow« 
ledgment of the document as genuine by tbe defend* 
ef. The. second forgery, proves that 'StrachaD was 
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c ipRl)Ie of committing the first, which be had an 
object CO commit — and it is difficult to conceive an 
object for committing the second, except to conceal 
t!ie first." 

This interlocutor was adhered to by tbe She- 
rifif-depute, (Ist August 1924). The cause was 
tjien brought before this Court by adyocation ; 
aiid having come to be advised on the expede 
letters ana closed record, the Lord Ordinary, 
21st February 1829, 

*' Having resumed consideration of the closed re- 
cord, proof adduced in the Inferior Court, produc- 
tions and whole process, and heard Counsel for 
the parties. Finds it proved that Peter Strachan, 
mentioned in the summons, absconded from Aberdeen 
in bankrupt circumRtances in September 1825 : That, 
tome months before his flight, he put into the hands 
of the Depute- Master of the St. George*8 Lodge a 
bill to retire the promissory«note libelled on ; upon 
which bill, the signature of George Clark, the re- 
spondent, is admitted to be a forgery; and farther, 
that Peter Strachan was in the frequent practice of 
imitating George Clark's signature among his asso- 
ciates, Finds that the evidence of forgery, arising 
eomparatione liierarum preponderates against the evi- 
dence to the contrary : Finds thot nothing is proved 
in the conduct of George Clark, afler the note in 
question was presented to him, which leads to an in- 
terence that the signature was genuine, and therefore 
remits timpUciUr to the SheriflT of Aberdeen, and 
decerns : Finds tbe advocator liable in the expenses 
incurred in (his Court, and remits the account, when 
lodged, to the Auditor, to be taxed." 

Greig having presented a reclaiming note 
pgainst this interlocutor, the Court, concurring 
unanimously in the rationes assigned by the 
Lord Ordinary, held as follows : 

*^ tn respect,* the evldenpe pf forgery by witnesses^ 
who knew Clark's hand-writing, as well as that arising 
px eomparatione ^^artim preponderate against the 
evidence to the cpntrary ; therefore, and for the other 
reasons assigned by the Lord Ordinary, refuse the 
prayer of t|^.e note, and, adhere to the interlocptor of 
the ^Qrd Ordinary reclaimed against.'^ 

Lord Cotehouse, Ordinary.—^c/. Solicitor-General 
and Moir,—- ^^. R. Thomson. --John Hunter, V^.S., 
and Daniel and. Ross, W.S. Agents.— Sir W, Scott, 
Perk. 

June2Sf 1829. 

JJo, d88.-^NoawicH In^jubance CoiiPANr », Thomsoh. 

Policft of Tniurance^'Bankrtiptcy.—A truttee on a bankrupt 
estate having (Ucf^ned to jtay the premium on a policy ofin^ 
turance belotiging to the taia ettate^^A creditor patfing the 
premium upon me policy held entitled to operate h^tfuU rv- 
Urf therrfivm* 

In 1822, the late Mr 6. Fraser, merchant in 
Inverness, entered into an arrangement with 
Mr Sandeman, merchant in Edinburgh, by 
which the latter agreed to cash Mr fVaser is 
bills to the amount of £2000, upon the latter 
granting Mr Sandeman an assignment in secu- 
frjty of a policy of insurance for £3000, which 



Fraser had pre^onsly opened with the Union 
Insurance Co., and also finding two sufficient cau- 
tioners for the regular payment of interest on 
Mr Sandeman's advances, and of the premiums 
due under the policy. The assignment was ac- 
cordingly made, and Messrs Shepherd and M' An- 
drew signed the desired letter of caution. Mr 
Fraser continued in business till March 1827, 
when he was sequestrated, and Mr Thom- 
son was elected trustee on his estate — Fraser also 
died the same year. One year's premium be- 
came payable under the policy in September 
1827, wnich the trustee on Fraser's estate 
(Thomson) refusing to pay, was paid by Shep- 
herd ; and the Norwich Company, then wishiqg 
to pay the sum covered by the policy to the le^ 
mX claimant, raised the present mmtiplepoind- 
mg, in which Shepherd and Thomson appeared, 
and each claimed to be preferred to tkkejund in 
medioy after Mr Sandeman, who had been rank- 
ed primo loco for his cash advances. Mr Shep- 
hera contended, that, having paid the last pre-r 
mium, after the trustee had refused to pay, 
he was entitled to reimbursement in full for 
all his advances on Fraser*s account — while Mr 
Thomson maintained, that Shepherd, being 
bound by his letter of guarantee to Mr Sande- 
man to pay the premium at all events, was only 
entitled to rank upon tbe fund tn ntediOi whicn 
was part of the bankrupt estate, as a common 
creditor. 

The Lord Ordinary, 28th Febmary 1829, 
pronounced the following interlocutor :— ^ 

'' In respect it is admitted, that after the bankruptcy 
of G. FcA^^i*! the claimant, Alexander Shepherd, ap* 
plied to the trustee on Eraser's sequestrated estatei to 
pay the premium of insurancci which he refused to 
do ; Finds that this must be held as an Intentional 
abandonment of the policy, on the part of the trus- 
tee, and that Shepherd was entitled, in consequence, 
to pay the premium, for th^ pur|)08e of keeping up 
the insurance, for his own relief: but, in respect it 
is denied, that the payments by Shepherd, for be- 
hoof of Fraser, are correctly stated, or legally vouch- 
ed, before further answer, remits to Mr Holmes 
Ivory, to examine the accounts, &c, and to report/' 

The, trustee having reclaimed against thb in- 
terlocutor, the Court unanimously adhered, with 
expenses from the date of the interlocutor re- 
claimed against* 

Lord Ordinary, Corehouse.— ^<t. Skene and Mae. 
dougtd.-*^/^ Rutherfurd.— Hugh' Fraser, W. S. Thon. 
sou's Agent.— >iBnea8 Macbean, W.S. Shepberd*a Agent. 
Sir R. Dutidas, Clerk. 

June 24, 1829. 

No. 389. — Alison, &c o. Watt, &e. 

Nuiiance, — An action of declarator against a party eonH'm 
me ncin^ erectioM ostensibly Jbr manufacturing purpQ$e^ 
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> have ii found and dedaredf that the said party is 
not entitled to erect these or any such buildings as shall 
be deemed nuisances to the neighbourhood^^held to be com-' 
jteteni. 

This case, formerly noticed (p. 255, No. 346,) 
related to the competency of an action of de- 
clarator, under the following circumstances. 
Mr Watt, as proprietor of a piece of ground 
called the Sea Braes near Dundee, feued out 
a part of it to Messrs Brown and Allan, machine 
milkers there, who hegan to erect upon it a 
building for a manufacture to be worked by steam. 
When the building was raised to a small height, 
the pursuers (Alison and others,) proprietors of 
▼iUas in the neighbourhood of the Sea Braes, 
brouffht the present declarator against Watt 
and his feuars, to have^it found, that 

^ They (Alisoa, &c ) have an undoubted title and 
interest to prevent and exclude the defenders, and 
all others, ftom building on the Sea Braes, or any 
part thereof, steam-engines, spinning-milU, &c. or 
manufactories of any kind whatever, which, from the 
noise, smoke, or other concomitants necessarily at^ 
tendant upon them, shall be deemed nuisances to 
the pursuers, or the neighbourhood.*' 

The summons then proceeds : — . 

** That, the same being so found and declared, the 
said defenders should be decerned and ordained to 
desist from building, &c. any steam-engine, &c. or ma- 
nufactory which, from the noise, smoke, &c. may be 
deemed a nqisance to the pursuers, or to the neigh<- 
bourhood. And, if the said defenders had done, or 
shall do on the contrary, they should be decerned 
and ordained to remove, or at least to desist from 
using all such steam-engines, &c. or other manufao- 
iories which may be deemed a nuisance to the pur- 
suers, or to the neighbourhood, &c." 

The defenders objected to the competency of 
the action, in respect no steam-engine, nor ma- 
nufactory causing smoke, noise, or any erection 
which could be deemed a nuisance had yet been 
erected, and that it was therefore both novel and 
incompetent to complain of a nuisance before it 
existed, and to crave to have buildings removed 
before they were built, or had been proved to be 
nuisances. The Lord Ordinary found the ac- 
tion competent ; and, the defenders having re- 
claimed. 

The Lard President agreed with the Lord Or- 
dinary. His Lordship remembered an applica- 
tion to this Court, in which they prohibited a par- 
ty from making a dangerous excavation near the 
foundation of another s house. The party there 
proposed to find caution that every thing was 
ftafe; but, as there was actually danger, the 
Court interdicted the intended operation. 

Lord Craigie was of the same opinion ; and 
thought that to proceed by way of action was 
better than by interdict, because the interdict 
wi>uld be personal to those against whom it was 



obtained; but a declarator would reach pur-, 
chasers. 

Lords Balgrai/ and Gillies concurring i:i the 
same view, the Court adhered to the Lord Or- ' 
dinary's interlocutor, aud found additional ex- * 
penses due. 

Lord Ordinary, .Corehouse.— >^c/. jAmeson. — Alt. 
Cowan.— W. Murrav, W.S. Pursuer's Agent; Tvveedi« 
and Giabain, W.S. Defender's AgeiiU-— Mr Haqsiltun, 
Cleric. 

No. 390. — SMrrH r. Campbell. 
Cautioner, who becomes bound* subsidiArie,ybr the bahnee 
due by the princi/Mil debtor upon a cash account, after 
certain other cautioners are discussed according to law, 
held to be felievedjrom his obligation by the undue delay 
of the creditor in discussing the principal caution^.rs. 

In 1814, the Stirling Bank granted a cash 
credit for £500, to be kept in the name of Hugh 
Cameron, and for the payment of the balance 
due upon which, the said Hugh Cameron, Ar- • 
chibald CuthiU, and Others, became jointly and 
severally bound, under a bond of caution The - 
defender granted a letter of guarantee, March 
1814, in which he became liable, subsidinrie, for 
any loss which might accrue to the Bank upoA 
the said cash credit, 

** After the persons above named, (Hugh Cam©- ' 
ron, A. CuthiU, and others,} whcr are joint obli« 
gants in the said bond, shall be fully distussed accord- 
ing to law.** > 

This eash credit was operated upon, for 
the last time, in September 1818, when 
Hugh Cameron fell into embarrassments, and 
in arrears to the Bank. Bat the Bank, 
which failed sometime afterwards, neither - 
intimated the state of Hugh Cameron's afiitirs to 
the defender^ nor discussed the principal obli* 
gants in the joint bond of caution, according to tho 
stipulation in the defender's letter of guarantee, 
until JVIarch 1827, when the trustee on the Bank's 
sequestrated estate raised the present action, con- 
cluding against the principal obligaots in tho 
bond, and against the defender, ( Campbell) sub" 
sidiarie^ for payment of the balance due by Hugh 
Cameron, upon the cash credit. The action was 
opposed by Campbell, upon the ground that the 
Bank had, by their remissness in not discussing 
the principal obligants, and in depriving the de- 
fender of the opportunity to discuss them by 
withholding intimation of the prinemal debtor's 
insolvency, lost their claim of relief against the 
defender. 

The Lord Ordinary, on Slst February 1829,' 
pronounced the following interlocutor :—* 

** In respect of the undue delay, on the part of the 
Stirling Banking Company, to discuss the cautioners 
in the bond, after the principal ^ debtor had becorae 
bankrupt, and the cash credit had in consequence 
ceased to be operated upon, assoilsies the defender 
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and decerns. Finds the pursuer liabte in expen«e9» 
Ac/' 

. The pnrsuer Having reclaimed agaii^at this in- 
t^ocutor» the Court, without hearing ^he r^- 
spondent'ai counsel, unanimously adltel^ t6r tb^ 
Lord Ordinary's judgment. 

PuMUi>r><i Authority.— Statute 1696. ch. 5. 

Lord Ordinary Corehouse — Act. T. W. Baird, — AU* 
J. S. More. Pursuer's Agents, Dallas & Innes, W. S ; 
Defender'^ Agents, Campbell & Mack, W. S.— Sir W. 
Scott, Clerk, 

/ M|^^ <»^- — Thomsok v. a. M'Laculan & OxHERd. 

^ Trusleet.^^Per90Hal liability nf—Circumstancea wider tohich 
i^ held that Trustees acting under a trval-convofance, whidk 

gave no pmtter to bnmiw Mtmey^ were peraimaliy liable i» 
jMxyment nf a PromiuoTy-note granted by them qua Trus^ 
tees to a Crediittr uffon the trust-estate, who had re^iounced 
an heritable Security in consideration of: the said JFVomii- 
. sory note, 

^ In Novemlier 182^, Mr C. M'Lac^Ian, mer- 
^ chant in Glasgow, died, having previously con* 
reyed, by a trust-disposition and settlement, his 
whole property to A. M'Lacklan and others, 
^ (the present defenders), as trustees for the pur- 
poses — I. *' In the first place, of paying his 
debts ;" — and, II. " In the second place, of pay- 
ing certain legacies, and applying the residue 
in the manner mentioned m the said deed of 
settlement." The pursuer, at the time of the 
truster's death, had a bond of security for a debt 
of £306(y over a house belonging to him in Glas- 
gow. The ti*ustees soon there^ter sold off the 
truster's property; incIUdiug the- said house, and 
in payment of the pursuer's security, they gaive 
her L500 in cash, and their own promissory- 
note for the remaindenmjhe following tferms : 
--^ • ** One day after datef^^ tnRtees of the late Mr 
^ Colin M'Lachlan, pronoise to pay to Miss Margaret 
Thomson, or order, at her house here,'^2500 Ster- 
ling, for value received.** 

After this transaction, the trustees paid the. 
pursuer occasional sums, to account of interest, 
on this note, and they also paid interest on the 
legacies. In 1826, the whole of the trast- 
fvnda were lost by the ^ilure of two mercan- 
tile houses in which they had been invested ; 
B»d the pursuer then raised the present action 
against the trustees, individually, ror payment of 
the principal and interest on their promissory- 
note. The pursuer's pleas were — I. That the 
defender having paid away sums in payment 
of the truster's legacies before they paid his debts, 
were responsible to the creditors for the amount 
of these payments ; and, !!• That having bor- 
rQWcd the sum contained in the promissory- 
note, without power to do so under the trust- 
settlement, they must be personally and indi- 
vidually liable for the amount thereof. The de-- 
fenders, on the other hand, maintained — U That 
they had paid away the legacy money on the 
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honajuie Selief |hat the trust-fu^ids wiere ample ; 
and, II. That they had grafted the jjromissory- 
note to the pursuer only as trustees, and' only 
meant to bind themselves as far as the trust- 
funds were available. 

•jLThe Lord Ordinary, on 26th Febniarjf J829, 
^pronounced this intferlocator >— ^^^/^^^^ 

■yC«* In respect tha.t ^be pursuer gave full value for 
the promissory-note in questioq, by relinqulshipg her 
heritable security oVer the truster's estate ; and that 
the npte i^ payable one day after date, and that the 
obligation to p.»y is unqualified; and' farther, in re- 
spec^ it is not denied that the defenders paid the in- 
terest oP some of the lef^acies, as well as the debts of 
the truster. Repels the deieaces, and decerns tn terms 
of the conclusion of ^h( libel:' F'md« tb^ deCeod«r9 
liable in expenses,'* 4^Cy 

•yUThe defenders reclaimed against tki^nlertoi^^ 
cutor, and, Mk advising the ca^e, t^^U^^^^afu^vv / 

Lord Cmigie observed, that it- must be pre- 
snmed, mat this lady (the pursuer) was m » 
conditionVo act for herself, and therefore that' 
she took tie risk of the species of obligation' 
granted byXthe defenders. Hia Lordship dif- 
fered from me Lord Ordinary, and held, that 
» bill grantea by the trustees as such, did net 
impose T^er se^ personal obligation; As to the* 
English authoirity quoted by the pursuer, his 
Lordship would only consult English law when- 
the Scotch lawXfailed him; and if the Scotch 
law were to be rWulated by this English case. 
Magistrates, Offioe-Bearers of Colleges, Socie- 
ties, &c. granting bills in their official capacities^ 
nxttst be equally linl^ 

Lord Baigray di<fVnot agree with the Lord^ 
Ordinary, in holding Vhat the bill itself bound 
Aie defeifders personalW for the money, but his 
Lordship considered that the other circum-* 
^ stances alluded to were sufficient to support the- 
interlocutor. The d^enSers having confessedly 
no power to borrow moaey by virtue of the* 
trust, took the responsibilUy upon themselves; 
-and besides they got aetualyvalue for the biUL 

Lord G3iies eoncwrred ffenerally with Lord 
Bidgray, and further consiqered that it was of 
no ecmsequeace what hid to 
cia:^o» of her security, or 
house. The defenders said, 
suer's wish to have their bill ii 
ritable security, and tiiat she 
curity, and consented to the 
The pursuer again denied this 
ments were irrelevant, as the vl 
ties in regard to the transaction, 
cases, were of no consequence 
tion was completed. His Loi 
from Lord Craigie's opinion as 
tance of the law of England. 
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I pursuer a reniin- 
the sale of the^ 
kf it was the pnr- 
) of the he- 
pounced tlae se- 
I accordingly* 
3ut such slate* 
i of the par- 
in all other 
' the transac- 
dissented* 
the impor- 
bilis of ex-' . 



In\ 
change, for instance, it was of greadaothority. 
_ The Lord President concurring with the hit^m 
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o y i fciuni i ^ the Court adhered to the Lord Ordi- 
nary*8 interlocutor ; but as thev considered it a 
nai'd case for the defenders, .wno had apparent- 
ly acted h ona^ide^ tli^ found no expenses due. 

Pursuer'^ Au|!horitieK.-^TIionison on fiilU, p. ^56. 
.diilds V. Bo%^8« firoderip and Bingham^fl Reports^ 
vol. ii. p. 400. 

7L. Lord Ordinary, Corehouse. — Act, GIbson-Craig,— i 
AU, MMiHahd. — Pursuer*! Agents, Gibson-Craig« and 
WardlaiT ; Defendeo^ Aggtic. A. Dougiat.*?-I^lrHatniJ* 

4oih Cliff k — X/i^^^^ cJw^CT^, 

'^^ l ifi a W k Smith v. Daummond, BayKb» Ike. 

^m ;Cautioners/ir aBank cash crcd^ under n bond u*hkh contained 
a clitUiet deciaring ** that a ttnled account ^ moile out from 
^Ueh etdert or drafu nt shuul<i be drawn by the mid 
John Drummond (princijMt debtor) yipon the cashier of 
the said banking (omjKintf, sntd sighed tf fiim or his (issi»» 
Ants/or the time being, ghouid be n^fficient t't cotkstUuts and 
' ascertain a balance and charee agfiiHSt the siid Migants 
Jc<ti<^tofiers)*'-Wic/c/ not to bar the snid cuulutuersjrom dlsput* 
sng and diteussing the accuracy of the snd slated acauuts* 

^^ In April 1812 Drummond, M'Nah, Morrison, 
.and Grardner, jointly and severally granted a 
jbond to the Stirling Bank, in security of a cash 
credit to the amount of T^TOO, and interest 
ihereon, to be operated upon by Drummond ; 

Sjand the said bond dedarea, \^{/t^x^ 
^^ " That a stated account, made out from such or- 
srs or drafts as should be drawn h^ the aaid John 
rumraond upon the cashier of the said com|jany, and 
signed by him, or his assistants for the time being, should 
be Kufficient Co constitute and ascertain a balance and 
charge against the ^aid obligants ; of which charge, so 
ascertained, no suspension should pass at their "in- 
stance, except on conslgnatiaQ oply, as the paid bond 
4 ore fully bsars." 
This cash account wad operated upon ClU 
une 1823, when a stated account, shewing a 
balance against Drummdnd of £746, 15. 8. was 
ptresented to him by the Bank, and ao action for 
payment was thereafter raised at 4;he instance 
of the trustee on the sequestrated estate of the 
Dank against Drummond and Gardner, as the 
principal obligants in the bond of caution, and 
against Bayne as representing Morrison, another 
Doligant. Drummond gare in a defence, founded 
on the alleged inaccuracy of the " stated ac- 
count" produced by the bank, which, he averred, 
did notgive him credit for sereral payments made 
by him to the Bank, and for which beheld their 
acknowledgments, and, in particular, for one 
of £50. Baime also lodged a defence, in which 
he denied that he reprcsjented Morrison, to 
whom he had been charged to enter heir, and 
be craved the J^ord Or^nary to .assign him a 
day for renouncing that character. The Lord 
Ordinary, on 5th March 1829, {pronounced an 
interlocutor, in which his Lordship, ^y|/i/\^ 
/J\ ** Repels the defences for John Drummond and 
ICZ^dward J9ayne, apd decerns against tbein« conform to 



the conclusions of the libbl : Finds there liable to the 
t)ufsoer in expenses of process." 

The defenders presented reclaiming notes 
against this judgment, at advising which, 

Lord Bnlgraif considered tliat the defender, 
Drummond, was not precluded by the terms of 
nis bond from an examination and discussion of 
the Bank entiries connected with his transactions, 
dis Lordship thought a remit to the Lord Or- 
dinary should still be made for that purpose. 

The Cotirt, accordingly, on the note for Drum- 
mond, 

•* Altered the interlociit6r -reclaimed against, in so 
fsr as regards the sum of LdO, alleged not to have 
been duly carried to the defender's account, and re- 
mitted to the Lord Ordinary to inquire into that 
point of the cause, and to proceed as he shall see 
cause-; hyiinuoadtdtra adhered to the interlocutor re* 
claimed agamst, and allowed interim decree to so 
forth and be extracted for the sums found due by the 
interlocutor reclaimed against, deducting the afore- 
said sum of L50." 

And upon xhe note for Bayne, the Conrt 

" Remitted to the Lord .Ordinary to inquire fur- 
ther into the question of representation, and to do 
further as he shall see cause;^ 

Lord -Ordinary, Nen'ton.-r-4^<<. T. W. Batrd.-r-^ft, 
Jameson, et J. Keir.— Pursuer's ageiit^, DalUs ^ limes, 
W. S. ; Defender's agent*, CoU Mucduimld and Juhn 
Brown.— Sir W. Scott, Clerk. 

June 2b, 1829* 

No. SDa^MoYEB V. William and Sxmi Cook. 

J*artner4hipt frrwf of-^CArcumHances under which held thai 
a companv alluwing a fterson to use the name of the ftrn^^ 
and to transact with the world as a partner, is Uablefir thai 
fittson's transactions, although he may not have been a part" 
ner. 

In Jannary 1825, Moyes hairing obtained 
dec^e for a debt due by Smith Cook, travelling 
merchant and spirit detUer in Dundee, brother 
of William Co9k» also spirit dealer diere, used 
arrestments in ;the hands of the said William and 
Smith Cook, and thereafter raised an action of 
furthcoming against them before the ]V£agistrates 
of Dundee, upon the grounds that they were 
partners of a company carrying on business as 
spirit itleixhaots in Dundee, and that the said 
company, at the time of the arrestments, had 
funds and e£Peots belonging to the said Smithy 
Cook, one pf the partners thereof, which were 
liable for his debts. D^efences were given in 
for William and Smith Cook, in which iX was de- 
nied — I. That there existed a firm jof the name of 
W'dliam and Smith Cook. II. ThaJfc Smith 
Cook was a partner of the company ^entitled 
W. and S. Cook, nor was the said company in- 
debted to Smith Cook. After the usual pro- 
cedure, a mutual proof was allowed to the 
parties. The pursuer adduced witnesses, who 
depone4 that tne defender William Cook kep 
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a spirit shop in Fish Street^ Dundee, above the 
door of which was a sign-board having upon it 
the names « W. and S. Cook ;" that Smith Cook 
oc<u^sionalIy attended this shop and 3old articles 
to the customers ; that in 1824*, a deposit ac- 
count was kept in the Dundee Exchange and 
deposit bank, in the name of William and 
Smith Cook, which the bank agent under- 
stood to be the spirit company in Fish 
Street, as the defender William Cook was 
Jthe person who lodged the deposit receipts ; 
that, after 1824, the name of the said Bank-ac- 
count was changed to " William and Sanrael 
Cook ;" and, after the present legal proceedings 
commenced, the defender, W. Cook, induceid 
the Bank-agent to change the name of the first- 
mentioned account, which had been that of " W. 
and Smith Cook," to that of " William and Sa- 
muel Cook," — ^that the defenders negociated two 
bills in 1824 and 1826 respectivdv — ^the one 
drawn and the other indorsed in the name of 
" William and Smith Cook ;" and that, about the 
)irae of the arrestments, the defender, W. Cook, 
stated to one witness, W. Gibb, " that the pur- 
suer ^Moyes) thought he had catched him ( W. 
Cook) by proceeding against Smith, but that he 
( William) had taken out the license (for selling 
spirits) in name of W. and S. Cook, which would 
oefeat the pursuer's diligence ;" and farther, that 
** he ( Wm. Cook) was in partnership with Smith 
Cook." On the other hand, the defenders' wit- 
nesses deponed, that, about four years before 
these arrestments, a person of the name of Sa- 
muel Cook had been in Dundee : — that, in 1824, 
a person of that name had, along with the de- 
fender, W. Cook, taken out, in the name of 
** W. and Samuel Cook," the spirit license, 
which enabled the spirit trade to be carried on 
by the Company in Fish Street; — that, since 
1824, the Bank deposit account was transacted 
in the name of " W. and Samuel Cook," and two 
accounts made out by the Company in the name 
of « W. and Samuel Cook" in 1824 were pro- 
duced in process. The Magistrates, on July 
26, 1827, and 2d October 1828, pronounced two 
interlocutors both to this effect : — 

•• Having considered, &c. Finds no sufficient evi- 
dence thnt the common debtor. Smith Cook, was a 
partner of the Company carrying on business under 
the firm of W, and 8. Cook, or that t|^e said Com- 
pany, or the' alleged Company of William and Smith 
Cook, had, at the date of the arrestment, any funds 
or effects belonging to the said common-debtor ; ther**- 
fore, assoilzies the defenders, William and S. Cook 
and William Cook; finds the pursuer liable in modi- 
fied expenxeH.** 

These judgments being advocated to the Court 
of Session, the Lord Ordinary, on 4th March 
1829, found, 

•' In respect of the ratio contained in the interlocu- 
tor of the Magistrates, of date 2d October last, Re- 



pells the Reasons of Advocation, and remits the cause 
sim^icUer to the Magistrates of Dundee, and decerns.** 

The pursuer having reclaimed against this in- 
terlocutor, 

Lord Balftray considered it a clear case of 
Araud upon the part of the defenders, and that it 
was impossible to get the better of the pursuer's 
evidence. If Smith Cook was not a partner of the 
company, he was. guilty of forgery, for, in four 
of the deposit-receipts, his name expressly ap*' 
peared as a partner, and it was impossible not 
to presume that t^ese deposits were money 
made by the Company concern. Besides, the 
evidence of Gibb was most conclusive, and shew- 
ed the parties' intentions to set off the one part* 
ner against the other for collusive purposes. In 
the face of such evidence, the license transaction 
made no impression on him. 

Lord Gillies thought it unimportant whether 
Smith Cook was or was not a partner, if his and 
the Company's dealings were sufficient to lead 
the world to believe that he was a partner. 
This was not a question between the partners of 
the Company, but onje between the Company 
and a third party, and these questions must be 
viewed differently. If a rich man, for instance^ 
allow himself to be represented to the world as 
a partner of a Company, and so act as to make 
the world believe it, he subjects himself to third 
parties for that Company's debts, although in 
any question between the real partners of this 
Company, he may be entirely nree ; or, on the 
other hand,' if a Company allow a poor man to 
hold himself out to the world as a partner, the 
Company may subject themselves for the poor 
man's dealing^ with third parties, although he 
rthe poor man) may have no claim against the 
Company, from having never been in reality a 
partner. His Lordship thought the Company 
of W. and S. Cook haa clearly subjected them- 
selves for Smith Cook's debts. 

The Lord President concurred. His Lord- 
ship doubted whether such a person as Samuel 
Cook existed ; no person had seen him for four 
years, and if this Samuel Cook's creditors should 
come against the company, they would just be 
told in the same way, that the company con- 
sisted of " W. and Smith Cook," and not of 
« W. and Samuel Cook." 

The Court accordingly pronounced this judg- 
ment : — 

" Alter the interlocutor complained of, advocate 
the cause : Find it sufficiently proved that the de- 
fender William Cook held out to the world his bro- 
ther, Smith Cook, as a partner of the hu&iness carried 
on in Fish Street, Dundee, under the firm of William 
and S. Cook, and is therefore liable to account to the 
pursuer for the said Smith Cook^ share of the stock 
of the said firm, and of the profit thereon, and remit 
to the Lord Ordinary to hear parties, and proceed ac- 
cordingly : Find the defenders liable in the expenses 
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hitherlo incurred by the pursuer* both in this Court 
and in the Inferior Court, &c/* 

Lord Ordinary, Meadowbank. — Act, Solicitor-Genera), 
Neaves, — AU. Jeffrey, Smyth ; J. Pediiie, junior, Pur- 
suer's Agent ; C. and D. Stewart, W.E. Defenders' 
Agents — Sir W.'Scolt, Clerk. 

SECOND DIVISION.--J«iie 18, 1829. 

No. 391— R#88BL V. TitE Eael or Breadalbane. 

Compentatian and Retention, — An abiolute conveyance of 
an heritable StUffect, though fallowed by a Hack' Bond 
from the Creditor, declaring it to be in trust only for re- 
Uef of certain pecuniary €u:commodation$^'-held that tfte 
jiebtor could not Hmit the conveyance to thete tpecial 
advanceSf but voat entitled to retain the Su^fectt conveyed 
at a Security for a general balance* 

In the year 1813, the Earl of Breadalbane 
gpranted tWo accommodation bills, the one for 
£5000, and the other for £1000, to Mr John 
Campbell, sen. W.S. at twelve months' date. In 
consideration of which, Mr Campbell, on the 
narrative of certain good causes and considera- 
tions, granted an absolute and unqualified con- 
veyance in favour of the Earl to his half of the 
Easdale auarries. A back-bond was granted 
two montns afterwards by the Earl of Breadal- 
bane to Mr Campbell, proceeding upon the nar- 
rative, inter alia^ 

" That the foresaid deed and conveyance above 
narrated was granted to me by the said John Camp- 
bell in trutt only, and for security and relief to me of 
two bills, both dated 24th day of March 1813, and 
payable twelve months after date, dne for L5000 
Sterling, and the other for LlOOO Sterling, drawn by 
the said John Campbell upon and accepted by me, 
and for which bills, though accepted by me, I re-, 
ceived no value from the said John Campbell, but ac- 
cepted the same for his accommodation merely ; and 
also for bills of the tame tenor and contents, when the 
aame are renewed, as mentioned in his obligatory 
missive addressed to me, dated day 

of last, relative thereto ; and that 

it is therefore reasonable and proper that I should 
grant these presents in manner under written : There- 
fore, I do hereby declare, that the conveyaice above- 
mentioned was granted to me by the said John Camp- 
bell in trust only ; and for my relief and indemnity of 
the said cautionary engagement come under-by me on 
account of the said John Campbell, and whenever the 
said John Campbell or his foresaids shall relieve me 
of the payment of the bills above mentioned, if the 
aame shall be put into circulation ; and of the pay- 
ment of all the bills renewed, as aforesaid, wh'ch I 
have accepted, or which I may hereafter accept with- 
out value, or on his account, and for his accommo- 
dation merely; and of all damage, interest and ex- 
pense which I may have been put to in regard to the 
said bills or cautionary engagements,*' &c. 

For many years previous to the date of these 
transactions, Mr Campbell had been employed 
by Lord Breadalbane as his general agent and 



cashier ; and at the date of the back-bond, the 
balance due by him to his Lordship wa^ 
£5407, 8. 54., independent of the accommoda- 
tion bills, mr Campbell discounted these billg, 
and duly retired the one for £1000 when rt fell 
due ; but the other bill for £5000, after different 
renewals, continued unpaid at the period of Mr 
Campbell's failure in 1818. In these circum- 
stances the present action of reduction and de-<' 
clarator was instituted by Mr Russel, as Mr 
Campbell's trustee, against Lord Breadalbane, 
concluding for reduction of the assignation in 
his Lordship's favour on various grounds, and 
particularly on that of Mr Campbell having 
oeen rendered bankrupt within sixtv days after 
the date of the deed, or last date of the intima- 
tion, deb'very, or other acts requisite for com- 
pleting the same : — 

" At- least, it ought and should be found that the 
same, if granted for any value whatever, was granted 
in trust only, and to a limited extent inadequate and 
inferior to the real and true value of the subjects 
conveyed, and ought and should be reduced and de- 
clared void and null as aforesaid," &c. 

After various proceedings, the reasons of 
reduction were repelled, eifccept in so far as 
it was granted in trust ana security only, 
and to a limited extent. Upon this question 
the Lord Ordinary ordered mutual cases to 
be given in, which order was accordingly im- 
plemented. It was contended by the pursuer, 
that Lord Breadalbane having obtained the 
assignation expressly in relief of the two bills 
mentioned in the back-bond, could only use it 
as a security for them, and not for the general 
balance due by Mr Campbell as cashier to his 
Lordship. On the other hand, it was main-' 
tained by Lord Breadalbane, that, being in pos- 
session of a legal title to Mr Campbell's interest 
in the Easdale quarries, neither Mr Campbell 
nor his creditors could call upon him to denude, 
except upon payment of all debts which Mr 
Campbell might be due to him, in whatever way 
they may have been contracted. On advising 
these cases, on the 13th May 1828, the Lord 
Ordinary pronounced these interlocutors :— 

** The Lord Ordinary having considered the remit 
from the Court, the revised cases for the parties, and 
whole process. Finds that the defender has right to 
retain possession of the share in the Easdale concern 
libelled on, till all the debts due to htm by Mr John 
Campbell, and contracted after the date of the assig- 
nation of the said share, shall be paid ; and, before 
farther finding, appoints the cause to be enrolled in- 
the roll of motions. < 

'' Note. — The Lord Ordinary conceives that it is 
not possible to view this as a right in security, limited 
by its own nature, and incapable to afford a title of 
right to more than is sufficient for payment of the 
debt secured. In this case the assignation is not li- 
mited. 1( warrants entire possession of the share in 
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the concern, and that simply and absolutely; and, 
accordingly, the b^ck-bond binds the defender to re* 
convey and account for the profits. It does not seem 
to the Lord Ordinary posjible, without contradicting 
he principle established by a scries of decisions, to 
.tnd that the defender is bound to rsconvey and ac- 
count without notice of 0ic debt afterwards incurred 
to him by Mr Campbell. 

•* 17M May 1828.— pThe Lord Ordinary having 
heard parties' procurators, for the reasons specified in 
the prefixed interlocutor and note, assoilzies the de- 
fender from the declaratory conclusion of the libel, 
and decerns : Finds him entitled to expenses since the 
last remit from the Second Division ; allows an ac- 
count thereof to be given in ; and reoitta the same, 
when lodged, to the Auditor of Court, to tax and re- 
port." 

Against these interlocutors the pursuer re- 
claimed to the Court. 

On advising the reclaiming note, 
The Lord Jusiice-Ckrk stated, that he ex- 
pected the trustee would have attempted to dis - 
tinguish between the cases quoted for the de- 
fender and the present. But, without depart- 
ing from these decisions, his Lordship was un- 
able to alter the Lord Ordinary's interlocutor. 
The principle established by these decisions was, 
that when the conveyance is absolute, though 
there be a back-bond declaring the nature of 
the trust with regard to debts contracted pos- 
terior to thp date of the conyeyance, the credi- 
tor is entitled' to Hold this as a security for such 
fuivances. The case of M&itland, 23a Novem- 
ber 1827, decided by the First Division, is col- 
lected on that point, and is express authority. 
Until these decisions were out out of the way, 
his Lordship 4id not think that the Court would 
he warranted in depf^rting f^om the principle. 

Lord PUmilly considered that this case had 
fdready been decided by prior cases, especially 
that of Maitland referred to. In some of the 
prior cases a distinction might have been taken. 
Ilis Lordship thought that, in some of these 
cases, he wodld have had spme doubts, as the 

Srinciple afifected third parties. But sinc^ these 
ecisions the point was quite fixed* 
Lord Glenlee concurred. 
The Court refused the reclaiming note. 

Defender's Authorities.*-RiddIe v, Laidlaw, ICth 
Jfebruary 1782; Ersk. b. iii.t.4.50. Brough's Credi,- 
tors v. Jollie, 6th November 1793. l)r Dougal ti. 
Cordon, 11 th June I794<. Rob's Creditors, 7th June 
}.806 ; Bellas Cqzn. vol- i* p. ^83. 

Lord Mackenxie, Ordinary.— Counsel for Pursuer, 
James Keay; Vans Hathorn, Af^cnt, — Counsel for De- 
fender, John Jardine; Harry Davidson,* A|{eut.^-Mr 
IHapkemie, Clerk. 



'June 19, 1829, 



No. 395.-^NicoL V, Camebon, &c. 
TitU to Pursuc-^General Service ^A service o* heir i^ 
general is a eood title far pursuing an exhibition o^ iwff* 
in^s executed by the deceasetf, or by trusfee^^far him. 

Thomas Anderson, merchant in Glasgow^ 
died infeft in considerable heritahle property, 
leaving two sons, RobprlJ Anderson, his eldest 
son and heir-at-law, and Joho Anderson, writei: 
in Glasgow, and one daughter, Isabel Anderson, 
wife of James Nicol. Sometime before his 
death, the deceased exequt^ a trust^disposition 
and settleiqent in favour of the said Robert An- 
derson and othess. Tliomim Nifjol, son pf the said 
Isabel Anderson, as nearest andlawful heirofUne, 
served and retouredto his uncle, the said Robert 
Anderson^ and as heir of provision to |he said 
Thomas Anderson, raised the present actioii 
against the Rev. Rohert Cameron and others, aa 
accepting and surviving trustees of the saiq 
John Anderson, concluding for exhibitioii, inter 
aliOi of the said trust-disposition, hy the sai4 
Thomas Andeison. Against the action the de- 
fender pleaded — That the pursuer had no title : 
Thftt he was not the apparent heir of Roher| 
Anderson, for he had already made up a title 
hy service to him as heir : That neith^ wa» 
he the apparent heir of Thomas Anderson, for 
John Anderson wqs his heirj and accordingly 
made up titles to his succession : Thataccordmg 
to his own statement he was not the heir of pro- 
vision of Thomas Anderson ; and, though he 
were, could not be charged to enter heir to 
him; and, as an ^tion of Exhibition could only 
be pursued in right of apparency, the pursuer had 
no title to insist. Ersk. b. 3. t. 8. sec. 66. 

The Lord Ordinary, 21st February 1828, 
pronounced this interlocutor : — 

* The Lord Ordinary having heard parties pror 
curators, In respect that this is not an action ad 
deliberandum, but nn ordinary action of exhibition, and 
that the pursuer is served heir-in»general to the de- 
ceased Robert Anderson, Finds that the pursuer is 
entitled to call for exhibition end delivery of any 
deed in favour of the said Robert Anderson, or of 
trustees for him, by the deceased Tbonias Anderson, 
and to him and others, and reserves consideration as 
to any further product Jon of ^/iritings; and, in respect 
the defenders declare that they mean to acquiesce in 
this judgment, ordains them to give in defences in 
causa, and lliat within ten days." 

In consequence of this interlocutor the tn^U 
deed called for was produced hj the defenders ; 
and thereafter the following mterlocutor wad 
pronounced : — 

«• 23d May 1828.— Having heard parties* procura- 
tors. In rfespcct that the defenders profess their wil- 
lingness to put on record the deed which has been 
produced with their defences, Fmds it unnecessary to 
pronounce any farther interlocutor on the merits of 
the cause; and, iu respect that the reAisal oi the de- 
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fenders, extnijuclicially, to shew the deed which 
has now been produced led to the drawing of the 
summons in the present forni> iiy order to be 
applicable to any demand which might be com* 
patent to him under the deed ^ and, as the 
pursuer craves nothing farther, now that the deed 
has been produced, it is to be presumed that the 
action would not bsve been raised if the deed had 
been produced extrajudieislly ; and as the defender 
did not consent to produce the deed till the Lord 
Ordhiary had repelled the preliminary defences. 
Finds expenses due, and remits the account thereof, 
• when given in, to the Auditor, to tax and report.** 

Against this interlocutor a reeUuiuing note 
niras prevented for the defenders, to find the pur- 
suers liable in einienses. But the Court ad- 
hered, and found additional expenses due to the 
pursuer. 

Lord Medwyn, Ordinsry.— ^Counsel for the Purnisr, 

I Charles Fi«her, 
Agent For the Defender. J. B. Oreensbjelds ; Tbc 
ipas Johnston, Ageot. — Mr FefgusoRv Clerl(» 

Py^ Jum 30, 1839. 

' 1^ M^ QQA __n.if.. .... ,.,j /I J ■ • *| Jambs Cook p. 

^,^^8equntrtt»ion.'^F^mnd that fk^ Court eottld n^t' $anclion 

' any irsoiuHon ^ Credtlan/cr kttbmiitmg g^n^ruify ail 
guetlioHM to arbitrqtiqn, 

-/ After considerable litigation, se^nestratiom 
/9v^^^iw awarded .of the estates of Mr Archibald 
i ^'^ jDttthill, writer and] builder in Glasgow, in the 
month of February last. As it seemed donbt- 
JFbl whether much would be realised for th^ge- 
Aeral behoof of the ere^Wrs, only four of them 
ranked on the estate, and three of tliefe were 
appointed commissionera. At a general meet- 
ing, held on the 18th of May last, one of the 
commissionen^ moved that the tmstee be in^ 
atraoted, c//^ 

- ** Ut, In general, to study economy oq all occasions 
88 mu'eh as possible ; and, &/ly, In particular, after 
taking the opinion of eminent Counsel on all dispute* 
ble points, not to have recourse to any actions at law 
until afler a reference had been oi&red to and refused 
by the other party to two lawyers^ one to be named by 
epch party, with power to them to name an umpire, 
before commencing any action at law. tb^ trustee 
was instructed to convene the commissioners, and re- 
port to them the opinions of Counsel on all (Jihputal)le 
pointJ, that they may judge of the expediency or not 
of having recourse to legal measures.^' 

Thl9 motion being carried^ J^mes Cpok, civil 
engineer in Glasgow* another of the commis- 
sioners, presented the present petition and 
complaint to the Court, praying their Lord- 
ships to reoal and annnl the second resolution, 
and to find that certain creditors were not en- 
titled to vote in questions comprehending or re- 
lating to claims or disputes, in which it was al« 



-/: 



leged that they had an interest adveorfe to thai 
of the general Body of creditors. In support of 
this application, it was maintained by tha petir 
tioner — 1^, It is prematore and highly inexp^r 
dion^ for the creditors to resolFO, at such ai| 
early stage of the proceedinffs, that aU di8pttte4 
daims should be referred before they had an 
opportunity of seeing and examining speciaUj 
the nature of those claims. 2(/, That those cre- 
ditors, whose interest was adverae to that of th^ 
crediton generally, were not entitled to rote upoii 
the resolution in question, or npon the mode of 
disposing of those disputed claims which, it waa 
alleged, would arise between them and the estate ; 
and, Sdf That the petitionerwould, at all events, 
be entitled to obtain an assignment of the tmsr 
tee's riffht to those disputed claims, for the pur^ 
pose of bringing them into a court of law, upon 
guaranteeing the estate against expenses. Upon 
advising this petition ana complaint^ the Court 
found, tha^ they could not sanction any resolu- 
tion of creditors for submitting genmdly all 
questions to arbitration; and they therefore so 
rar recalled and annulled the resohidon com- 
plained of; and quoad uUra^ reftised the desire 
of the petition, and found no expensea due tf 
either party. 

Petitioner's Authortly.V(S.>T-3. Bel), p. S50, 5 ed. 
Hughes and Company v. dUCerrel, 4th July 1814. 

^^ Counsel for the Petitioner, Charles Neaves CamiK 

belt and Macdowal), Agents. For the Creditors, John . ^ 
Mowbray and A^r^iLUow^n, WA-^r Mr fioHawL /^ 

«7tentf 28, 1829. 

Na 897.<~ALLAir o. Tbovsov, 

Tack^Landtatd and Tenant'^Where the team m ftbnf as ff 
the Uuiy^ ygnm a farm at the temmCo remaoal^ the uugo ^ 
the ettate wilt nut eontroui the rufe <f Um% that the latidm 
lord muH pay the outgoing tenant the value tftuch dung* 

John Allan, Esq. of Elsride, instituted ai| 
^ion before th^ Sheri^-depute of Lanarkshire 
against William Themaon, late a tenant of Hen* 
shelend, stating, that the said William Hiom- 
•on had removed from the arable lands of the 
said farm at Martinmas^ and was about to re- 
move from the houses and grass at Whitsun- 
day. That it had been the practice on tlM 
estate of £lsricl^, for a long penod back» to de- 
liver over the dung npon Sie farms at the ter? 
mination of the lefwes to the incoming tenant, 
without any allowances being paid therefor. 
That in consequence of this practice, the sud 
William Thomson had received the dung that 
was upon the farm at his entry without paying 
for it. That he was bound to leave the dun^ 
thereon at his removal to the incoming tenant ; 
and that the dung had been inspected under a 
remit from Ub Lordship, aaud valued at the subi 
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of L89, 15s. The petition concluded for autho- 
rity to consign this sum, and to take possession 
of the dung, and lay it upon the ground. 1*he 
tenant denied that Mr Allan had any right 
whatever to the said dung, and ohjected to the 
eonsignation of the price thereof. After a va- 
riety of procedure, the Sheriff, on 6th Decem- 
ber 1825^ pronounced this interlocutor :— ^ 

** Having considered the whole case, with the de- 
positions of witnesses, and the writinos produced, 
^inds that the ordinary rule of law is. that the dung 
spon the farm at the tenant's removal must be left 
upon the land upon its being paid for by the land- 
lord: Finds, secvruio, That the practice upon the 
estate of £lsricle is proven to have been at one period 

Seneral, as far as appears that by that practice the 
ung or fulzie was left to the incoming tenant gratis; 
but this appears to have been in all considerable farms, 
and in some small ones not left to he regulated by 

Sracttce, but was specially stipulated in the lease: 
Inds, UrtiOf That agricultural improvement having 
increased both the value of dung and the quantity 
made, it is reasonable to suppose that the practice of 
kolding dung j/^i^ow becoming in general obsolete, 
the silence of the defender's missive as to dung was not 
accidental, but a deliberate deviation from the prac- 
tice stipulated by the old leases of Elsricle : Finds» 
quarto^ That the proof only shews that three sub-te- 
nants (Mowbray, Cossar and Watson,) were not paid 
by the principal tenant, and two small ones, (Bell and 
Jackson,^ aod one more considerable (Lawson,) also 
got nothmg from the landlord ; and that these in- 
stances, where it may have been stipulated, and it 
was at the timb in every lease produced, are not suffi- 
cient to infer an^ obligation upon the defender upon 
a point where his lease is silent ; therefore finds, that 
the whole dung upon Henshilend is properly applied 
to the use of Mr Allan, the proprietor, or his tenant, 
but that the tenant, Mr Thomson, is entitled to the 
price as fixed by Messrs Gladstone and Wilson at L89, 
15s. Sterling."* 

** jVote, — ^The only witnesses noticed above are Mr 
White, who had a lea crop in 1766 when he quitted, 
and who, having valued dung on the estate 19 years 
ago, shews that such claims were then at least made 
by tenants when a lease was given to the Thomsons, 
which is silent on the subject ; and Messrs Murray, 
Brown and Cuthbertson, who, possessing under leases 
binding them to leave their dung, only brove that they 
did not act in defiance of their leases." 

Thereafter, the Sheriff pronounced the fol- 
lowing interlocntor : — 

2\ii March 1886.— Having advised with the She* 
rifi^epute, who considered the reclaiming petition, 
answers, proof, productions, and whole process. In 
respect that the missive of lease under which the de- 
fender possesses the farm, does not stipulate that the 
dung upon the farm, at the issue of the lease, was to 
be left by the tenant without receiving payment there- 
for ; and, in respect that the proof adduced by the 
pursuer, as to the alteeed practice on his estate of 
leaving the dung to the landlord gratis, is insufficient 
to constitute such an obligation against the defen- 
der ; finds that the case oust be decided on the ge- 



neral law and practice of the country, by which a 
landbrd or his incoming tenant must pay for the 
manure on the fann left by the outgoing tenant ; 
therefore, on the merits of the case, adheres to the 
interlocutor appealed from : but, on the point of ex- 
penses, in respect that the interlocutor of the 6th 
December last was silent as to expenses, finds that it 
was competent to move for said expenses ; therefore 
alters the interiocutor of the 7tli February last, find* 
ing the said motion incompetent, and desires the 
Clerk to receive and mark a part of the process, the 
petition. No. 42, that the question of expenses may 
be disposed of. 

. '' iVb/ff.— The silence of the missive of lease as to 
leaving the dung gratis to the landlord, appears to bo 
the more conclusive, as in the other leases produced, 
such a condition is not left to implication from allege 
ed and disputed practice, but is expressly stipulate 
as a condition in said leases. As to the compe^ 
tency of the question of expenses, as the interlocu- 
tor on the merits was pronounced antecedently to the 
new regulations taking eflbcty the point must be de* 
cided upon antecedent law and practice." • 

Both parties advocated the case to the Court 
of Session; the- pursuer, in respect that the 
Sheriff had decided a^net him on the merits ; 
and the defender,* m respect )that i;he She- 
riff had not allowed him his expenses. It 
was maintained by the pursuer, — h/, That there 
existed a general rule of common law, giving 
the dung on the iarm, or the value thereof, at 
the termination of a lease, to the outgoing te- 
nant. 2^/, That , the local practice and other 
facts, proved by .the pursuer, were sufficient to 
instruct a tacit or implied obligation on the te- 
nan* to leave the dung upon the farm to the 
piursuer without compensation. On the other 
nand, it was maintained by the defender, that 
when a written lease is silent, as in the present 
case, about the dung made on a farm after the 
last crop is sold, the outgoing tenant cannot be 
deprived of it by the landlora without payment 
of the value. 2a, When a contract is reduced 
into writing, the obligations of parties are li- 
mited and fixed by the terms in which the writ- 
ing are expressed; and, 3^^, That in the cir- 
cumstances of the case, the pursuer was liable 
in expenses. 

On advising these advocations, the Lord Or- 
dinary, on the 20th May 1828, prononnoed this 
interlocutor : — 

'' The Lord Ordinary having heard parties' procu* 
rators, and thereafter considered the closed record, 
and whole process, conjoins this advocation with the 
advocation at the instance of William Thomson : 
Finds, thai by the general law of Scotland, a tenant, 
at the expiry of his lease, is entitled to carry away 
or receive value for the dune that remains in the 
farm at said expiry, he having laid upon the land all 
the dung that it was in his powpr to dn with the last 
crop : Finds no allegation in this case that the tenant, 
William Thom8on,had improperly withheld dungfrom 
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the land which ought to have been laid upon it; 
Finds, that he held the farm ofUenshilend by a writ- 
ten missive of lease, on which there is no express 
stipulation respecting; the dung, nor any thing from 
which such stipulation can be implied : Finds it not 
sufficiently proved, that there was upon the estate of 
Elsricle, a custom of the tenants leaving the dung at 
the expiry of their leases, without special stipulation 
on the subject; and, therefore, finds it not necessary 
to determine how far such custom, if it had existed 
in such an estate^ coald have afiected a tenant hold- 
ing by written missive, in which was no reference 
thereto i And, on the whole* finds that the said Wil- 
liam Thomson had right, either to carry away the 
dung on the farm of Henshilend, or receive the value 
theieof, as reported in process: Therefore, repels 
the reasons of advocation for John Allan ; repels also 
the reasons of advocation for William Thomson, re- 
mits the cause rimpliciier to the Sheriff and decerns : 
finds the advocator, John Allan, liable to the re- 
spondent, William Thomson, in expenses, subject to 
modification, and appoints an account thereof to be 
given in» and when lodged, remits to the Auditor to 
tax the same, and report.'* 

^ Note. — The modification of the expenses is on 
account of the counter^advocation of the tenant." 

Against this interlocutor, both parties re* 
churned. The pursuer, in so far as his reasons of 
advocation were repelled ; and the defender, in 
so fiu: as he was not found entitled to his full 
expenses. 

On advising tiie reclaiming notes, 

The Lord Jusiice-CUrk observed, that it was 
impossible to get the better of the general rule 
of law, unless a special contract, or different 
usage of the district could be proved. There 
was no allegation of an undue accumulation of 
dung at the end of the lease ; and the landlord 
only claimed what then remained. In the mis- 
sives, which formed the contract of the parties, 
there was no reference to the alleged custom on 
the estate. This was the first case where the 
practice of an estate was founded on, as establish- 
ing an usage to construe the contract of parties. 
But, at the end of the missive, there was a re- 
ference to the custom upon another estate, as to 
the time of remoVaL The only question here 
was — ^whether there was any proof of the al- 
leged custom ? The prior leases of this farm, 
referred to, were special contracts; but, even 
assuming the iacts to be as stated, his Lordship 
saw no grounds for altering the Lord Ordinary s 
interlocutor. 

Lord PitmiUy stated, that the presumption of 
law was against the landlord ; and the only 
plea was, that the practice upon this estate con- 
trolled the law. it never was doubted that the 
landlord was entitled to the dung at the tenant's 
removal, on paying for it. In the late case of 
Allen, which |vas affirmed, the outgoing tenant 
was found entitled to demand full payment for 
the whole dung remaining afier the last wheat 



crop was sown. The present case was quite 
clear, for the terms of removal were very pecil^ 
liar. Therefore, the landlord was driven to the 
allegation of the practice on his own estate. 
His Loi'dship doubted whether that would be a 
relevant allegation, if not stated in the lease, 
even if it were alleged to be a general practice 
in the county. But it was not said here that 
it wa» general : It was only called the prac- 
tice on this small estate, consisting of four farms. 
In 1790, there was an alteration m the terms of 
the leases, — the later ones omitted this stipula- 
tion. Even if the landlord's propositions were 
relevant, the proof as to the practice on this es- 
tate was contradictory. Therefore, his Lord- 
ship considered the interlocutor to be weH 
founded. 

Lord Glenlee concurred. 

The Court refused the redaiming note for the 
landlord, and found expenses due, since the date 
of the Lord Ordinary's interlocutor. 

Pursuer's Authorities.— (1) Bell on Leases ; Allen sw 
Berry (1626). 

Defender*! Authoritief.— >(1) Finnie v. Trotter, 27th 
January 1767 ; Earl of Wemjrss p. Wright, 16ih June 
1801 ; Forrester v. Wright, 19th February 1808; Gor- 
don r. Robertson, 1 1 th March 1825. 

Lord Mackenzie, Ordinaiy.— Counsel for the Pursuer, 
Jeffrey; Jsmes Wemyts, W. S. Agent. For the De< 
fender, Robert Forsvth ; Alexander Stevenson, Agem 
Mr Ferguson, Clerk. 




June 24, 1829. 
ffo. 398.— Napier v. Gaaham. 
Proceii — Reference to Oath-^A minute of reference 

the debtor** oath not being exhausted by the depoil- 

tion^ the Court remitted to the Commisnoner to re" 

examine the debtor* 

This was an action at the instance of Mr 
George Napier, writer in Edinhurgh, against 
John Graham, Esq. of Myothill, concluding for 
payment of L60, 10. 10. as his proportion of 
the expense attending the division of Denny- 
muir. In defence, it was objected that the 
triennial prescription had run. Thereafter, the 
constitution and existence of the debt were re- 
ferred to the defender's oath. The defender 
deponed, that he understood that the debt was 
settled by a payment made to the pursuer of 
L5, whicn he agreed to accept of in full of his 
demand. 

On adnsing the case, the Lord Ordinary, 
27th May 1828, pronounced this interlocu- 
tor: — 

** The Lord Ordinary having resumed considera- 
tion of this process, and advised the same with the 
oath of the defender, emitted in consequence of the 
pursuer's reference thereto. Finds the same negative, 
of new sustains the defence of prescription, assoilzies 
the defender from the conclusions of the action, aud 
finds him entitled to expenses, ftc.** 
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Thi« judgment the purscier gubmitted to the 
jreview of tJbe Court, ^nd craved tbeir liordsbips 
.^ find, thait the admiflsions in the defender'^ 
ioalh were sufficient te take ofiF the vresumptjvu 
iof law, arising from the debt suea for hliring 
.undergone the triennial prescdption, and that 
*^he qiuJity adjected to that oath, respecting the 
debt naying been settled hy compromise, was 
4m extrinsiye quality, as not being the natun^ 
extinction of the debt tn terminii of the ongind 
/obligation. 

On advising llio rediuqiiing note. 

Lord Glenke remarked, that the oath was not 
^eondttsive koc statu^ either one way or the 
4>ther ; and that where the oath was not suffi* 
iciently explicit in any point, the remedy con« 
eisted in a new deposition. 

Lord PfimUly fdso thopg^t that the party 
should be re-examined. Tlie essential question, 
whether the debt was resting-owing, had not 
been put ; this was plain from the Lord Ordi« 
iiary's interlocutor. There was no reference in 
the minute as to Uie constitution of the debt, and, 
nndoubtecHy the question of resting-owmg 
pi^t to hare been pvt. 

The Lord Juilice-Cleri had no objection |;o 
» re-examination; this was proper as a prece- 
dent for similar cases. This was not the first 
instance where, instead of puttin|( a direct oues* 
jtion, a number pf general questions had Deea 
put, and then 9 dpubt was rais^ as to the ii^* 
port of the oath. 1%e party was certainly 
pound to put the direct qneBti4HU No doubt he 
inight also put all other pertinent interrogate*- 
jries which might have been allowed. 
. In. this case, after voluminous pikers and cor«> 
despondence, the jL^rd Ordinary, in March 1887, 
anstained the defen<^ ef prescription ; therefore, 
that put an end to aM tl^t evidence. It w^ 
ignite proper to allow a re-examination ; the di- 
rect question- must be put ; and if any explana* 
tions are given along with the answers, the 
Court ^1 judge whether they are -or are not 
fsxtrinsijp. 

Hie Couit, in respect the minute of reference 
was not exhausted hy 4^ deposition, remitted 
to the same commissioner to re-exapine the de- 
fender. 

Lord Cringfotte, Ordinary. — Co.snBel for the Parfoer, 
Jeffrey & Napier < G. & W.Napier, Agents. For the De- 
liender, Skene & CmiinghafDc ; John baird, W. S. 
Agent — Mr Ferguaon, Clerk. 

OUTER-HOUSE. 
Jme 19, 182d. 

Na d99.^-FoRBBs o. Gonw. 
^ Ifeeord heina doted in ihii Cowit bui r^cied at vague 
ly the Jury QMrt^ntt a n^fkUni reamn ftr altering U 



IvAan remitted la the Omtt, miiknd pt^fiifg prennu EjT 
pemtet, that U had beea adtiaed bjf the Lard ^rdttutry be^ 
Jbtt Iffdkg cLted^ 

The pursuer in this case had closed the r^ 
cord in this Court on revised papery, with which 
the Lord Ordinar]^ hfkd made avisandum in the 
usual form, prepttrator/ to closing the record. 
The case ^n9 then remitted to ihe Jury Court 
for trial ; hut the Clerks of that Court, and af- 
terwards the Judges, expressed their opinion, 
that as the record stood, no issue could be rais- 
ed upon it for trying the case of the pursuer, 
except in re^d to one minor particmar, riot 
wortn Xhfi expense of a trial. The case then 
lay over for a year, after whidi the defender 
got it retransmitted to this Court in terms of 
the Act of Sederunt, and mored the Lord Or- 
dinary to assoilzie him with expenses. The 
pursuer, in answer to this motion, eontended, 
that as it had been owing 4o the difSerenoe of 
opinion entertained bv the two Courts as to the 
form of the record, tnat he ha4 not got his case 
tri^ he Qught to be allowed to alter the record, 
so as to meet the views of the Jury Court, 
^thout being subjected in any previous ex- 
penses ; but tha Lord Ordinarjr refused to al- 
low this to be done, and grants the niotion of 
the defender. 

Lord Ordinary, Corehooie.— For Parsuer, MiCillan. 
For Defender, Cockbom-^W. P., Clerk. 

June »f 1829. 



VO. 400.— ClaAK 9. M'lLWBANiriL AND OTBBai. 

Frocett,'^*J)iet of Compearanco'^Married IfoaMit.-^-l. 
Option that dtfendert were cited to appear on Monday^ 
repelled* S. Where a married tvomon hat been called ae a 
d^fendert and her huAapdfor hit own interett, it it not 
necettary that an adminittraior-at-law thould be altq 
Called fi^ the wift. 

To this action, which was directed against Mr 
and Mrs M'llwhannel, and jQhn Bellenden, 
their son, as defenders, two dilatory defen- 
ces were stated. Ist, No process, in respect t}ie 
diet of compearance to which the defenders had 
^e^en cited, fieliupm a Monday, when the Court 
doef not meet and has no power to meet ; and, 
2d, That the action was inept as against Mrs 
M'llwVnuel, she being a married woman, and 
BO administrator being called to attend to her in- 
terests. Tha^aJAough her husband had been 
^led, it was merely for hU own inlereUy and 
not as administrator for his jrife. The Lord Or- 
dinary repelled both d^ences, holding, with re* 
gard to tne first, that the citation was comper 
tent, especially as Monday is the day upon whici> 
summonses are lodged in Court, to be seen by 
defenders ; and as to the second, his Lordship 
thought }t WM iiQpossiUe to susiainit whei^ 
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bath kiukand md vif« wcve «ctiidly catted a9 
partieft to tbe actioa. 

Lord Ordinary, Criag)«lie.— Jbl. Connelli^^if/^. Jame- 
goD^andA. M'NielL— & Cleric 

Eo. die. 
No. 401.-^Stewaet V* Stewart. 
lUcord^ oloMg tf^held, thai whgrea ConisactMknJb^ 
and Annper$ hope been lodged m the Infirior Courts 
the Shetfiffmay clote the record on suck pleadings^ 
mikoid oMtg the parties if they hold them as ooniainr 
mg tkmrftiUskUemenk and pleas. 
.This was an adrocation iromtke Sfaeriffi-Court. 
After defenoes and replies kad been lodged in 
fhe Inferior Court, ar condescendence was order- 
ed to be given in by the pimraer, whick baring 
been answered by the defender^ the Sheriff,' 
without asking the parties if^they^ were willing 
to hold their pleadings as containing their fuO 
and final statements of facts and pleas in law, 
at once closed the record. The advocator now 
maintained th^t he was entitled to hare the re« 
eord opened up, as prematurdiy closed. ^ That, ' 
before declaring it closed in the Inferior Court, 
Ihe Ju^e was bound to ask the parties 
whether they were satisfied with their 
pleadings ;-^that this was essential where there 
were only defences and- redUes,. (Act of Se- 
derunt, c. 9, sect. 13, U.y Tlkajt the 19th sec- 
tion of the act, which pvorides for the ease of a 
condescendence and answers haringbeen lodged,, 
seems to render it equally necessary that the 
parties should also be asked if they are preoared 
to close. The Lord- Ordinary dia not thioK this 
was a sufficient grounit for opening ud the re- 
cord ; but the advocator having statev several 
averments which he now wished to make, his 
Lordship allowed him to prepare a new record 
m this Court, upon payment of the expenses in- 
curred in the Inferior Court, reserving all ques- 
tions of expenses in this Court. 

Lord Ordinary, Cring1et!fe.-^^cf. /. W. Dickson, — 
JBlt. Monteatb.— B. Clerk. 

June 24, 1829. 

No. 402. — Maeklsm o. His Creditors. 

Ces. Bon. — Defences were lodged in this ease 
fai the Outer-House, maintaining upon certain 
grounds that the action was incompetent. Tbe 
Lford Ordinary held it incompetent to state 
such a defence, till the pursuer put in His con- 
descendence in the Inner-Hionse. 

Lord Ordinary, Cringietie.— ^cf. A. M'Neil],-^ft. 
BoswelU-^ Clerlu 



N«» 4QSL— •M'OoKBXx n. Ross aud Othrbs. 

hiuU%ptep^9indmg.-^'T\a» waa a maltiplepoiBct 
ing brought by Boss» ia name oz M'Do- 
ndlt la which the latter stated* as a pre^ 
liminary' defence; that the* object of the. 
action was to 8how» |hai^ upoh certain business 
aofcotnits between hinr qad the conmbn debtor, a 
balaacQ remained ia hi$ hand, but that there 
was actuiiUy nothing owing by him: The Lord 
Ordinary, before answer, remitted to the Auditor" 
of Court to examine the accounts as an Ac- 
countant as well as Auditor, and' to report whe- 
ther there was any balance in* the raiser's kands 
or not.. 

Lord Ordinsryv CrtngUtie.^^t. Ratbtrford^— .^ 
Wooil— a Clerk. 

TEIND CO UHT, 

June 23, 1829. 
No.. 404—- HUan^TON v. Sia AaciiiBALo EoaoNiroirit; 

LOCAUTY OF STRATHBLANB. 
Loe^y.-^In a report of an old valuatiotk of Teindt 
where the amount of Slock and Temdstaas sometimea 
stated separately, and where^ ai other times, the 
amount of the vmole Slock and Teind was first gfve* 
jointly, and then the proportion of Teind— held, thai 
there was no separate valuationt of the Triads* 
The hinds of Dontreath, and various other 
lands in the parish of Strathblane, belonging tor 
Sir Archibald Edmonstone and others, wero 
. valued by tho sub-commissioners- in 1629. The 
report of the snb-commissioner^, in so far as re- 
garding the lands then belonging to Sir Archi- 
bald's predecessors, was approved of by the 
Higb {jommission, by decree of approbation, ia 
July 1794. In this report, the amount of stock 
and telnd payable fronr the lands then in pos** 
session of Sir Archibald's ancestors, is some- 
times stated separately^ while at other times tha 
gross amount of the tohole stock and teind is first 
given, and then the proportion of that amount, 
wbicb had been ^ven in to the valuators, in 
name of ieind, and the rental is added. Thoa- 

*' The laitdtf of Duntreath and Dungoyack, pertain*' 
ing to the said William Livingstone, is worth, in 
stock and parsonage teind, 7 chalders 14 bolls vic-^ 
eual, qnur-of 84 b. tciod laeill, and sii pomid money 
of vicarage J* 

'' Wester Arlehewin» with the pertinents, pays 
yearly 40 lbs. silver mill, and 6 bolls teind meUl, 
with ane waider sheep, &c.'* 

Id 1807, the present process of angmeii- 
tation and loc^ity was instituted by the 
late imnister, Dr Gibb, and afterwards pur- 
sued by the present incumbent, Dr Hamilton. 
In 1810, he obtained an augmentation, modify- 
ing the stipend of the parish to 14 chalders, half 
meal and half bear, and nearly £6 of money^ and 
£8, 6. 8. for communion elements. Three prior 
augmentations had taken place in 1694y 1758» 



Digitized by 



Google 



3^4 



SCOTTISH JURIST. 



[No. 1^. 



and 1793. In all the different schemes of the 
proTen rental, it was alleged by Dt Hamilton 
that the teinds were taken at their separate va- 
lue ; and that various schemes of locality were 
approved of, to the same effect. But the com- 
mon agent, with a view to localling the stipend 
under the present process, prepared a state of 
the teinds of the parish, in which, with refer- 
ence to the lands belonging to Sir Archibald 
Edmonstone, he stated, — 

* The teinds here, and in the other lands of Sir 
Charles Edmonstone, are calcnlated according to the 
principle fixed hy the decisien of Sir Patrick Murray's 
case, in Crieff locality, finding that, where the rates of 
stock and teind are stated separately, in the decree of 
valuation, the rated values of the stock and teind 
shall be added together, and the fifth part of the d^- 
gregate shall be taken as the true value of the teind." 
By the final scheme, made up under this 
view, Sir Archibald Eklmonstone was allocated 
on to the extent of £2, 10. 9. Sterling of m.09ey, 
39 bolls, 8 firlots, 3 lippies meal, as parsonage, 
and £1, 1. 5^. Sterling, as a vicarage teind. To 
this scheme, and the state of teinds on which it 
proceeded, Dr Hamilton lodged objections, in 
which he maintained, not only that the whole 
of Sir Archibald's lands were not included in the 
scheme, but also that the common-agent had 
proceeded on erroneous principles, in holding 
the case of Crieff to be applicable to the circum- 
stances ef the present ; both because Sir Archi- 
bald and his predecessors had, by their own 
conduct, put a different construction upon the . 
valuation, and also that the terms of the valua- 
tion being different from those employed in the 
Crieff case, the same rule which the Court 
adopted there could not apply ; but that, on the 
contrary, in this case, the sum stated as teind 
in the valuation was to be taken as such, and 
held to be the sum payable by Sir Archibald 
Edmonstone. On the other hand, Sir Archi- 
bald contended, that, on the principle of the de- 
cision in the case of Sir Patrick Murray* the 
teinds must be held to have been valued jointly 
with the stock ; and that in order to ascertain 
the true amount of teind payable, the rule pre- 
scribed by the decreet-arbitral must be adopt- 
ed, that of taking a fifth part ef the joint value 
of stock and teind as the actual amount payable 
to the party having right to the teinds. The 
consideration of the other objections on the part 
of Dr Hamilton were agreed to be postponed ; 
and the Lord Ordinary, on the 11th March last, 
ordered cases on the import of the valuation of 
the lands of Duntreath and others, in 1629 and 
1794. His Lordship, at the same time, issued 
the following note :— 

'* The view of the sub-valuation taken by Sir Ar- 
chibald Edmonstone seems to be completely support- 
ed by the decision in the case of Crieff^ 9th Decern* 



ber 1818, (referred to in the pleadings). There ie 
no material distinction between the terms ofthesub-va- 
luationin that case and the present ; and upon looking 
at the printed information, it appears to the Lord Or» 
dinary extremely difficult to assign any other princi- 
ple than that now contended ftir on the part of Sir 
Archibald fidmonstone* viz. that, in a valuation so 
expressed, the money or grain so described as teind 
is to be considered, not as an actual valuation of 
drawn teinds, tut as a mere designation of a part of 
that gross value or rent, of which, in the cases of 
joint possession, by the declarator of stock and teind, 
the one-fifth is to be taken as the true valuation oC 
the teind : But, as the point is of general import- 
ance, and is in itself one of very great difficulty, as 
the case mainly founded on is not reported, and as 
the minister maintains a different view of the prin« 
ciple on which that case was decided^ the Lord Or- 
dinary has thought it best that the ijuestion should 
be reported to the Court.'* 

Cases were accordingly lodged by the parties* 
In support of Dr Hamilton's view, he maintain- 
ed, that the presumption was in favour of the 
teind having oeen separately valued, from three 
considerations, — l.Tnat it should have been sepa- 
rately estimated at alL 2. That it should, in most 
instances, have been stated in grain, while the 
stock was estimated in money. 3. That, con- 
teuyto the rule providing for the case of a 
joint possession of stock and teind, the teind 
shoula be stated, by the sub-commissioners, at 
greatly more dian one-fifth of the'nnited value 
of the stock and teind» on a proof by the heii- 
tor, in absence of his opponents. And he main- 
tained that, in the former augmentations, the 
teinds had always been taken at their respective 
value, of so much grain and so much money ; 
that, from the directions to the commissioners, 
and their early rules, such must have been the 
nature of the valuation ; and that the present 
question vras entirely different from that decid- 
ed in the locality of Crieff. It was argued bv 
Sir Archibald Edmonstone, on the other hand, 
that it was clear that the teinds n^ust be held to 
have been valued jomtly with the stock, as there 
was no mention made of King's ease ; as the va- 
luation of the stock, as well as the teind, pro- 
ceeded at the instance of the heritor alone, who 
otherways could have had no conceivable inte- 
rest to prove both stock and teind, even if he 
had been entitled to do so ; as, in some instan- 
ces, there was a considerable rise in the value 
of the lands, while the teind is stated] at the 
same rate ; and, as there was a want of proper* 
tion between the amount of stock and teind 
throughout the valuation. Besides, he maintaiq- 
ed that the point at issue had already been settled 
in terminis, both in a variety of older decisions, 
and in the cases of Crieff and Ratho. On ad- 
vising this case, the following interlocutor waa 
pronounced:— 
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"The Lords having adviied the mutual revised 
cases, with the record, and heard Counsel for the 
parties. Find, that there is no separate valuation of 
the teinds in this case, and repel the objection for 
the minister, taken to report : Find no expenses 
due to either party in the present discussion^ with re- 
gard to the import of the valuation, and remit Co the 
Lord Ordinarv to proceed in the locality." 

Objector's Authoritief.— Stair, p. 310; Connell on 
Tithes, V. i. p. 273-277, to 279-281; Duke of Athole 
V. Chalmers, 22d Nov. 182a 

Respondent's Authorities.— Erskine, B- 2. t. 10, icc- 
tion 29; Decree-arbitral of Charles L; Locality of 
Crieff, 9th December 1812 [not reported) ; Locality of 
CniiJ, 9{h February 1631 ; Locality of Ratho> 5th Feb- 
ruary 1817 (not reported) ; Locality of Aachtergaven, 

Fac Coir. ie2a 

Reporter, Lord Pullerton.— Counsel for the Objector, • 
J. Christison ; Andrew Clason, A genu For the Re- 
aptondent, Geo. Moi r ; J. and W. Ferrier, Agents. 

COUBT OF JUST ICIARY, 

June 22, 1829. 

No. 405. — Evidence.-— A Witneti hatnng refuted to take 
the uhual Oath^ on the ground that he wot a *< Christian^*' 
sentenced to Impruonmentm 

In the course of thie trial of a person of the 
name of Christian Tweedie. or Laidlaw, or Bap- 
tie for uttering counterfeit coin, a Mr Turn- 
bull and his wife were ^called aa« evidence, but 
upon being asked to take the usual oaAh, they 
refused, on the ground that they were ** Chris-^ 
tians," and as such were required to ** swear not 
at all.*' Mr Tumbull stated, that he did not be- 
long to the Society of Friends, commonly called 
Quakers ; and the Court, in respect he could 
give no satisfactory reason for his refusal to 
take the oath, sentenced him to imprisonment, 
subject to the future orders of the Court. The 
Lord Advocate did not insist for a similar 
punishment being inflicted on Mrs TurnbuU 
from motives of humanity, as she had a large in- 
fant family to attend to. 

AC g OF SEDEHUNT. 

June 24, 1829. 

[ No. i06,^Aet remitling the Causes u*hich depended befire 
Lord Fullerton to Lord Moncreiff', 

In consequence of Lord Moncrieff being ap- 
pointed one of the Judges of the Court of Ses- 
sion, an Act of Sederunt was this day passed, 
enacting and declaring, that all processes and 
causes which depended before Lord Fullerton 
should be remitted to Lord Moncreifp, now the 
junior Lord Ordinary, with power to call the 
same and oroceed therein as the said Lord Ful- 
lerton could or might have done before passing 
this act. Provided always that the said remits 
shall only take effect, in case either of the par- 
ties, or any party who has been allowea to 
appear for his interest, shall enrol the process 
within six months from this date^ or some 



step shall be taken therein, under an enrolment 
now existing ; and that after the lapse of the 
said six months, remits shall not be made in 
any of the said processes, except on petition! 
in common form. 



BOX-DAYS. 

June 26, 1829. 
This day the Lords declared the box-days for 
the ensuing vacation to be Thursday the 3d 
September, and Thursday the 1st October next. 

HOUS E OF L ORDS, 

June 15, 1829. 

No, 407. — M*LiuCRLAN V, Bekkr. 
Bankrupt. .--Slatule 1 661 , c. 24, held that agenertd atffudicatlm 
if the estates of an heir, in favour of the trtutee on a tequesm 
trated ettale, wUhin three years from the ancesior't deaths 
gives the credilort oftlie ancestor a prtference over hit eUaist, 
without the necessity of any separate aUjudication, 

John Crawford, along with his three oldest 
sons, carried on business for some years prior to 
1811, as merchants in Port Glasgow, under the 
firm of John Crawford and Company. On 
28th February 181 1, he retired from the concern ; 
and by a private agreement he made over to his' 
sons his whole interest therein. No intimation 
of his having retired was given, either by notice in 
the Gazette, or by circulars to the customary cre- 
ditors, and the business was continued to be car- 
ried on under the original firm of J. Crawford 
and Company. He died 3d August 1813, leaving 
a considerable succession, both of heritable and 
personal property. By a trust-deed, he convey- 
ed his property generally to his widow and three 
oldest sons, as trustees for payment of his debts, 
and to divide the residue among. the various 
members of his family, subject to the widow*8 
liferent. There was no special conveyance in 
this deed, but it contained a clause in the follow- 
ing terms : — 

" To all my real estates I direct ray heir-at-law 
to make up titles at the expense of him and his bro- 
thers, and to convey to them and their issues, the 
several portions thereof, so to be made choice of by 
and ^OT them, subject always, however, to their mother's 
said liferent." 

Upon John Crawford's death, his son James 
Crawford, made up titles to certain special sub- 
jects by precepts of dare constat ; but he was 
never served heir, either in general or special, 
to his father ; and to a considerable part of the 
heritable property no titles were ever made np. 
The estates both of John Crawford and Com- 
pany, and of James Crawford, as an individual, 
were sequestrated on 1st February 1816 ; and 
thereafter, Bennet, 5thMarch 1816, was confirm- 
ed trustee, and the usual decree of adjudication 
was, of same date, pronounced in his favour. The 
creditors of John Crawford immediately pro- 
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^s^eded t» coMtitiite Askr debti 
Iieir of Ids Either, but to none of tkesaactions 
Bennel made a party. ]>ecreea of eonstitation 
hmffing been proriooioed, tbe ifiredilort assigned 
ibese, witb tneir pounds of deb^ ht tnisty id 
Afaclacblany tbat an aojndicatioB nftg^nt bo lOQ 
lor tbeir comnion- beboof, and a preference se- 
cored over tbe fatber^s esrtate* A process of 
adjudication was accordingly raised against the 
property to whicb Jan^es bad made up titles, and 
decree of a<Qndication was pronounced, 3d July 
1816, wbich was followed oy a charge against 
superiors, which itaa recorded on ^ August 
thereafter, being oriie day withini the expiry of 
three years of Jirfiii Grarairford's death. Mac- 
lachlan then claimed to be ranked preferably 
to tbe othffp erediton^ so §ar as regarded the 
estates Geatained in tbe decree of aqjodioatioB. 
A chiim te this effect haying been lodged with 
Bennet, the trustee under the sequestration, 
flind it hanng bcfbn re]^lled by Bennet, Mae- 
lacfabut presented a petition tc^ the Court against 
the trustee's judffment, in which he pleaded— ^1. 
That the geaenu adjudication in &vour of the 
tnisteej constituted complete diligence within 
the three ycters from the dcfUtU of John CSraw- 
ford : That James Crawford, as apparent heir of* 
bis fiitber, faaTing acquired right to bis entates, 
tras therefore liable for his debts — that the 
creditors of John were thus also the credi- 
tors of James, and that the general ad- 
judication in farour ci the trustee was equally 
effectual to Johd's creditors, as if h had beeii 
an] adjudication at their oWn instance. 2. That 
Hinder the statute 1661, c. 24, the creditors of 
the ancestor^ wbo baTO done complete diligence 
against his heritable estate within three years 
of bis death, are entitled to a preference before 
the creditors of the heir : Tlu^ the decrees of 
eonstitution and adjudication,., which had been 
eompleted by charges aeainst tbe superior, 
amounted to complete duigence, and entitled 
the petitioner to the benefit of tbe statute. To 
this it was answered for the creditors of the 
heir t Isff That the general adjudication in £»• 
Tour of tbe tnuttee wae iaeffsctual to attach 
any pr^>ei>ty whatever, a spisoial adjudication be- 
ing necessary to do this : That beside, the ad- 
judication in the trustee's favour was obtained 
by him, not as trustee for die creditors of tbe 
SBicestor, but for tbe creditors of James Craw- 
ford the fieir; and tlutt such decree of adjudica- 
tion could nerer hare the effect of raising up a 
preference in fiiTOur of creditors, who had done 
no diligence whaterer. 2^^, That tbe decrees 
of adjudication obtained by Maclachlan, were 
inept, as the decrees or constitution upon 
trbich they proceeded had been pronounced 
without the trustee haying been called. Lord 
Eldb, before whom the cause same as Ordinary, 



pronouneed tbe foQowing intet-locuttf r, 7tk July 
1824 r— 

*' Hayiflg comtdered the petition and complaint, 
answers, remft from the C<mrt, decrees of ai^adica- 
tion, proeecdmgs before the Infsfic^ Court, and tftbef 
v^Ats produced, and hatrbitf hei^d Che eoortsel for the 
parties ori the cause i f^adB tbtf genetal adjodica^ 
tioo at the instance of the trcMtesr sidBdent to hiyest 
the creditors of John Crawford in the subjects there- 
in contained, according to their respectire rights and 
interests* without the necessfty of any proceeding;, so 
as to entitle them to their preferences as creditors, 
who had done sufficient diligence within the three 
years of the death of the said John Cfrawford ; and 
separatinif finds,- that the adjudications at the in- 
stance of John Crawford's creditors, brought into 
the Court of Session in the month of July 1816, are 
su£Bcieat to establi^ preferences in their favour, as 
creditors of the said John Crawford, who bad done 
dUigeace within tbree years alter hia^death ; and tha<r 
in respect the trustee interrupted the course of the 
said adjudications, whereby the creditors were pre- 
vented from following out their diUgences and com- 
pleting them within the Uiree years. And therefore 
Siistains the said adjUdicatienSi' and repells the ob^ 
jectiens of the tmsfee f bat finds that tbe adjudlcatioiis 
conducted before the Inferior Courts, were inept and 
Ma6iSf, and sustains the objections of the trustee 
against, these adjudications, and decerns.'* 

This interlocutor was recalled by liOrd Med- 
wyn, wbo ordered iqj^ssBaatioqgjto the Colirt. 
Upon advising these informations, the Court 
(First Diyision,) 15th June 1826, found 

** The general adjudication, in favour of the trustee, 
sufficient, without further proceeding at the iastance 
of the creditors of John Crawford, to entitle those 
creditors accorciihg to their respective rights and in- 
terests, to their preferences, under the act 1661 as 
creditors, who had done diligence within three years 
; after the death of John Crawford, and appointed the 
trustee to alter the scheme of ranking complained of^ 
and to rank and prefer the creditors of the said John 
Crawford in terms of the atwve finding complained 
of* 

The case haying been carried to appeal. The 
House of Lords i&rmed the above judgment. 

Petitioner's Authotities.— (I) 1. Bell, 9, 18; 2d, BeW, 
1, 57. 430; 54k Geo. IH. c 137, sees. 29, dU^ 31, 42 ; 

S) Gnhsm, Nov. 27, 1751 ; L Beil, 6^ 27, BuUeadea, 
arch 1695^ (3127.) 

Respondent's Autborttieff.~( 1)2. Bell, 433; i. Bell, 
630 ; 54ih Geo. III. c. 137, sect. 29; (2) L Bell. 6, 30; 
ill Erskine, 8,101 ; Peadie, December I3th, 1776; iU 
Bell, 4^ 43; i. Bell, 6,46; ii. Bell, 460; Ciark, Mkv 
20th, 1815; Bsrbour, Nov. 21, 1811 ; G^llowsy^ Nor« 
f», 1 S22. __^ 

June 17, 1829. 

Galbrtltb e. Galbraith, and Allardica e. Robertsen«— Re* 
spondents ordered to answer peremptorily in a week. 

Itinea i^ Innes^ and Pentland v. Mum/.— Set down far 
hearing. 
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J»ne 2&, 1829. 



is tbeir bill asked for, and obtained inhibitioa 
gainst tbe petitioner for £10,000 in place of 
£5000, tbe sum contained in Itis bond; and, 
II. The principal letters bore eitber to be for 



No. 40a— Elliot v. JomwNMiBf kcm, 
Inkihiiu m - vt caUed in consenuenee nf the turn rf ** ^^KVOOO* 
^da^inseried in jthet of' ' XrSOeo*' in the smbimnjrtion oimue 
ofuie pfadt bUi, and the tvord ** LSKXxr* 6eing written on 
mn em$tite in ike eerretpendi^ dmtue of the prima^ 
ieiief$» 

TIhb 'vraa a petitiim yrea o n to d by Mr EHiot 
of Eadiiei^ Ml iUdkm^Uiiae, ior reeall of in. 
bihitip«» «i ibe follavtngp grounds.— Mr EUioi 
WM oUigMii IB a ■amitomentary kwid of cmi» 
IHM lor £5000 «o the lioth Bank, on aeooiMiC of 
Soot, kite thak* agent at Langhabd. Upon Soot's 
voaovai <rom tbe agenoy, the veapcinieiit aad 
Mr Ker, mmmafoen for the Bank* proeeeded 
to aeeare a hgf^ oidaooe dme to them upon his 
taiiniHiittw, by mw lAHnlion agaiMt has «•«- 
fieneta, and ia foMovHag »at this diligence 
apimt the yreMst petttkner* apoahts hqM fmr 
£5008, tke f«Uo«rt«g imfgvlaritiei eeeMrMd^ 
Tke anbawnplive elaaae of the biU, or i^plt- 
caliosiv letters of kUUtioo, was as ibUocvs : 

'^ Aivtf tbe raid ArdfalbaUl Seel and Robert BHioe, 
boofraif pei4ecCly that the eanfilainecs, aa managers, 
ceMari and titistees loresnd, ane io Miit all awoeer 
of ca e ea ti ea ajssnill then £»t psyaieoc of the/iw^^said 
prmieipal sum ^LWfiQO SUerliug, wilb ttiter«»t tiicre- 
of Srom the said 8d da/ of Februarj 1627, being tbe 
date of the demand fer pR)^inent and penalty as afore- 
said« all contained io, and due by the said bond and 
stated account."* 

And with reference to tbis subsnmption, tbe 
bill concludes by prayifur for letters of inhibi- 
tion in common form. The JSat ad petit ur was 
Ukenrise granted in tbe usual terms, 

"Because the L-vrds havejseenilie registered bond, 
.stated account and certified extract bcfore-meo- 
tioned," 

The Bank then raised their inhibition, and in 
£ivt clause in the prinoipal letters, correapondjng 
to thfi above^^mentioAed anbsumption clause In 
tSi^e bill, the sum of ten thousand pounds SUrlins 
, was originally inserted* but afterwards erasea> 
and the sum of five thousand pounds Sterling 
written on the erasure, and in tbese oircnm- 
stanlses the letters were executed ; and the pe- 
.litloner now prayed to have them recalled, in 
respect they were vitiated in substantiaUlms^ and 
4iscosform, to the grou:ids ard wai rants unon 
.vUcb they had passed; for, I. The Bank had 



£5000 (the sum written upon, tlic erasure,) in 
which ease tliey were disconfoi'm to the bill 
which formed their warrant ; or they bore to be 
for £10,000 /the sum first insoited,) on whicl) 
supposition uiey were inept, being ft)r a sum 
laijger than what was contained in the petition- 
er's registered bond. For the respondents, it 
was jsrgned — I. That in the other clauses of the 
bin, except the snbsumption clause, the sum for 
which inhibition was craved was distinctly stated 
at L5000 ; that the only productions maide with 
the bill were the petitioner's regis terc<l bond, a 
stated account of the principal debtor's transac- 
tionsy duly rendered to the petitioner in terms 
of his bond, and a certified extract from th^ 
letter-book of the Banking Company, riiewiag 
that payment had been demanded; that tbese 
^podbactions, and not tlie bill, were the piHq>er 
warrants of the principal letters, and to these 
only the deliverance of the Conrt referred ; that 
these bills were not He jtrnxi authenticated dn 
being presented at tbe Signet Office, and were 
most commonly erased, interlined, or altered in 
se me wnv or other; and that therefore tfaSe 
error in the bill was immateriaU II. With re- 
gard to the erasure of LI 0,000, and the substi- 
tution of L5000 in the principal letters, it was 
all^ped that the word L5000 occurred in seven 
other places of the letters, correaly written ; 
diat it was correctly written in the will of tbe 
letters, and in the executions of the messengers ; 
that these lettera and executions were correctly 
reconded; and, at all events, that the letters wouid 
have been complete and unexceptionable, al- 
thoi]|gh the sum had not been mentioned at 
all in the plaoe where it was written on an era- 
sure* 

Lord Craigie did not think the petitioner here, 
who was merely the common debtor, had aright 
to object to the diligence, and, nuM-eover, 
doubted ii the errors complained of were 
in esserUialibus. ^ His Lordtdiip proposed a 
renk, to iH<|mre into the practice as to the au- 
thentkatioa ci these bills at the sig^net. 

Lord Balgrav thought the petitioner had an 
nndottbted right to see that this diligence, so 
materiallj affecting his interests, was regularly 
executed. The law was at all times tender in 
granting such diligence — and beyond the letter 
of tie grant it would be most dangerous to ad« 
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mit its being stretched. The fiat ui pettiuT or 
decree of the Court was understood to be grant- 
c(d ^moHy and in terms of the prayer of the bill ; if 
the letters and diligence foUowinff on that de- 
^ee were not strictly conformable to it, they 
were illegal ; and if these letters were altered 
after signeting, it not only rendered the dili- 
gence null, hot was a grave offence. His Lord-* 
ship considered the oi^'ecttons good. 

Lord Gillies agreed with Lord Balgray. A 
man's person ot estate could not be tonched un- 
less by re^gular diligence. His Lordship was 
against the remit proposed by Lord Craigie, be- 
cause, if such a loose practice was at present to- 
lerated, the sooner it was corrected the better. 
It was impossible to think of sanctioning such a 
practice. 

The Court then conclirred in " recalling the 
inhibition complained o£, ordaining the same to 
be scored in the record, and the reeal to be in* 
timated on the margin thereof." 

Defender's Authorities. — Blackwood o. Allan, Ist 
November 1760; Mor. p. 6801. Scott v. Langton'a 
Creditors, 3d February 1751 ; >tor. p. 6993. Pierce 
«. Ross, 1791; Bell's Cases, p. 966. Maxwell p. 
Maxwell, 15th February 1743, p. 1 (0 A 5174. Nairne 
9. M'Lelland, 28d February 1712, p. 204. 

Mi. Solicitor.General and Graham Bell.— ^2f. Jime- 
•on and A. Anderson ; W. Martin, S.S.C. Petitioner's 
Ag^nt ', fiisset and Morrison, S. S. C Respoodents' 
Agents. — Mr Hamilton, Clerk. 

No. 409. — Macdonell v, Mackenzie. 

^gent and Client.^-^Account for bvtineu-~'Circumttancs» 
under which an AgenVs accounts rendered to hit Client, 
and discharged by him without oi^ecting to their amount, 
or requesting to have tftem taxed — held not liable to be 
opened up, upon a general averment of overcftarge, a 
fear after s9ttlement,for the purpose of being taxed* 

The defender, Mr Mackenzie of Ardross, em- 
ployed the pnrvoer, Mr Macdonell, W.S. in 
February 182d, to conduct some processes for 
him in the Court of Session. In October 1825, 
the defender wrote, requesting a state of his ac- 
counts with' the pursner, *' that I (the defender) 
mm hare the prudent pleasure of perusing it 
before we proceed further." This request was 
complied with, and, in Nov. 1825^ the pursuer re- 
ceived another letter, requesting him to deliver 
over all the defender's cases to Messrs Lockhart 
and Swan, W.S. The pursuer immediately 
wrote in answer to the defender, that he would 
comply with this request, but, at the same time, 
he intimated to Lockhart and Swan, that be- 
fore delivering over the papers, he would expect 
payment of his account. 

After some further correspondence with 
Messrs Lockhart and Swan as to the driivery 
of the whole papers before payment of the pur- 
suer's account, in the course of which the ac- 
' counts were not objected to, and a speedy pay- 



ment was premised ; the pursner, in consequence 
of a letter from the defender, November 1825, 
stating, that he conceived the papers must be 
retuned in order to annoy him, immediately 
wrote the defender, that he did not act fron^ 
such a motive, and that he would immediately 
deliver up his whole papers without payment. 
The papers were accordingly delivered up ; and 
soon after the delivery, Lockhart and Swan 
handed to the pursuer the defender's acceptance 
for £323, 17s., being the exact amount of the 
whole accounts rendered ; and the pursuer then 
delivered to these gentlemen a discnarg'e of the 
accounts. 

The defender, in May 1826, again wrote 
the pursuer, requesting him to take duu^e of 
a process in which he was engaged, and statins 
thai he (the defender) trusted that he would 
b^ *' treated not as a casual .but as a permanent 
client ;*' but, in June 1826, the defender again 
wrote, recalling the pur8uer'» agency, and de^ 
sirinff him to re-transmit the process to Messrs 
Lockhart and Swan. The pursuer, upon this, 
rendered hi» account for business during this 
second agency, which the defender at first pro- 
mise^ to settle, but aUterwards declined, on ther 
ground, that the pursuer's previous accoimt, as 
settled by the defender's acceptance in 1825^ had 
not been taxed, and was overchar^d to a great- 
er amount tlum would extinguisn the present 
claim. The pursuer then raised the pvesent action 
for payment of the last aeconnt, whidi was-oppos" 
ed upon the following pleas : — I. That no agent 
is entitled to payment of a professional aooount, 
without submitting it to taxation, and therefore 
the account discharged in 1825 must be opened up 
and taxed along with the present one II. That 
the defender's acceptance in 1825, was extorted 
from him, in consequence of the pursuer's refu- 
sal to give up the papers to Mr Swan, and was 
not intended to imply acquiescence in the accu- 
racy of the charges, in payment of which it was 
granted. For the pursuer, it was maintained, 
that he would never have objected to the ac- 
connts rendered in 1825 being taxed, had the de^ 
fender desired it, but no objection had been made 
to them, either when th^y were rendered, or 
when they were discharged, nor up to the pre- 
sent moment, although they had been, in the 
mterval, in the hands of the defender's other 
agents, who must have detected any inaccuracy. 
II. That the defender's acceptance was not ex- 
torted in consequence of the retention of his 
papers, as the papers were delivered up some 
time before the acceptance was received by the 
pursuer. 

The Lord Ordinary, 2l8t February 1838, pro- 
nounced the following interlocutor: — 

'* Finds that the accounts contracted before tbe 
account libelled ou, were paid by the defender with- 
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put objection on his part, or that of his new agents, 
liockhart and Swan, and without any demand that 
they should be taxed by the Auditor : Finds that 
there is no foundation for the defender's averment, 
that the bill by which that payment was made, was 
extorted by the pursuer threatening to withhold the 
defender's papers, subject to his hypothec ; an aver- 
ment disproved by the correspondence produced in 
process: finds 'that nearly a year elapsed after that 
settlement, fvithout any proposal on the part of the 
defender to open it up : Finds that there is no aver- 
ment on the record of any specific overcharge in 
those accounts, and therefore finds the defender is 
Bot entitled to demand that they shall novr be held 
as unsettled, and be liable to taxation ; and before 
Airther answer, remits the account libelled on to the 
Auditor to be taxed/' 

The defender having reclaimed against this 
interlocutor. 

Lord Craigie did not think that the defender's 
licceptance in 1825, could be construed into a 
regular settlement. 

Lord Balgray observed, that although he 
knew of no general principle applicable to this 
case, he considered the evidence of the parties 
having settled freely and voluntarily in 1825, 
decisive. 

Lord Gillies thought, that the pursuer had 
acted thronghottt in a libersll and handsome 
way. The aefender had not only liad the "pru- 
dent pleasure'' of examining his accounts n:om 
time to time, hut after they were discharged, 
he had bad time to study them, and had never 
thought of objecting till the present action was 
indsed. 

The Court accordingly adhered to the Lord 
Orduiary's interlocutor.- 

Pursuer's Authorities,— ^Macdonell v. Mackenzie, 
6th February 1823; Shaw, v. ii. p. 185. Macmicken 
and Others d. Phillip, Shaw, vol. iv. p. 803. 

Lord Corehouse, Ordinary. — AcU Cuiiinghame, Wood, 
•— yf&. Jameson, Ratherfurd. — Pdrty, PurHuer's Agent ; 
Robert Roy, W.S. Defender's Agent.— Sir R. Dundas, 
Clerk. 

No. 4I0.-i>MB8 M'GiB V, Miss Butter. 

Pertonnl E*ception»'^Title to R cover. ^ A Pursuer alleging 
that her Author had been induced by the Defender or hir 
Author to enter Into an tllesal tranaaction.^HeUi that the 
Punuer was barred frt>m taking benefit thereof, or from re^ 
covering under such circumstances. 

This was a very special cnse. The late Mr 
Butter of Braehonse, the defender s fatjier, was 
proprietor of certain tenements of houses in 
Sluucespeare Square. Of part of these tene- 
ments Hugh M'Gie, the pursuer*s husband, 
became tenant under a lease for six years 
from Whitsunday 1813, the rent (the amount 
of which formed the subject of dispute in this 
action,) to be payable half yearly at Whitsun- 
day and Martinmas. M'Gie entered into pos- 
aession at Whitsunday 1813, and continued in 



the premises till they were pulled down for the 
purpose of making the approach by the Rodent 
Bridge. In 1815, Mr Butter sold the sul)ject9 
to the Regent Bridge Commissioners, and liugh 
M'Gie continued to occupy them as tenant, and 
paid to the Coramii^sioncrs a rent of £*250 per 
annum. Hugh M*Gie died in 1819, and Mr 
Butter in 1821— and were succeeded by their 
respective representatives, the pursuer and do- 
fender. 

. In 1824, the pursuer raised an action against 
the defender, upon the narrative, that the rent 
for which the premises had been let to her hus- 
hand was £220-^but that, in making a sale of the 
property to the Regent Bridge Commissioners, 
It had been represented to them by the defend- 
er's author, as being let at a rent of L250, accord-* 
ing to which rental the subjects had been sold--« 
that the pursuer had accordingly paid this larger 
rent, and was entitled to reimbursement from 
the defender. In support of these statements, 
which were altogether denied by the defender, 
the pursuer produced a missive, bearing to be 
signed by Mr Butter, and an account said to 
have been written by him or his clerk, bearing 
that the rent was only L220. The defender de- 
nied the genuineness of these documents, and 
particularly the subscription of Mr Butter. 
Thereafter a diligence having been granted to 
both parties, there were recovered from the pur- 
suer a missive of lease by Mr Butter for the 
above period, at a rental of L250 — four re- 
ceipts for LI 23 each, for the half years subse- 
Guent to Whitsunday 1813. On the back of 
tne first of which receipts were the markings 
of a number of partial payments, amounting to- 
gether to LI 25. There was also recovered a 
regular tack on stamped paper for L250, pro- 
ceeding on a missive of date 4th May 1813, 
for the same amount. In a subsequent stage 
of the proceedings there was produced by the 
defender a missive, of date 4th May 1813, bear^ 
ing to be signed by Mr M*Gie, shewing a rent of 
L250 ; along with which was also produced » 
petition which had been presented in name of 
Hugh M^Gie to the Commissioners for the Re- 
gent Bridge in 1817, stating a similar rent. 

Thereafter a process of reduction was brought 
for setting aside the tack above mentioned, 
which, after separate records had been made up, 
having been conjoined with the previous process, 
cases were ordered by the Lord Ordinary upoa 
the whole cause. It is unnecessary to state the 
argument maintained by the parties respectively, 
as the judgment of the Court was rested upon 
one point of the case, viz., that it appeared 
from the pursuer's own statements, that her hus- 
band, if any fraud had been committed against 
the Regent Bridge Commissioners, was partici- 
pant in the frauo, and that neither he nor has 
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representatives could claiiih benefit thereof. The 
Lord Ordinary, upon advising the canse, assoil- 
zied the defender, with expenses, and explained 
Ms grounds in the following note : — > 

" That supposiniT a frauch wiiich is indeed the 
fotindation of the pursuer's cTaim, she is barred from 
insistinfr in it, because her husband, or she -herself, 
wsis particeptjfraudis. Of their co-operation in the 
scheme there can be no doubt. The Uck, bearing 
the alleged factitious rent, was in the possession of 
the pursuer'd husband, and recovered frooi berjby a 
diligence. There was recovered, at the same lime, 
a series of receipts which they had taken from the 
defender's father, Mr BiUter, all bearing to be pant- 
ed for tbe rent in the tack. But these docu- 
ments, if fabricated for the purpose, could only have 
been put into their hands that they might be exhibited 
to the Commissioners as evidence of the rent. Be- 
sides, the pursuer and her huslxind voluntarily set- 
tled with the Commissioners at tiie fictitious rent for 
^ome ycar^, and until the hoiise was .taken down. 
Without ever hinting that it was not the true rent at 
Which they had taken the premises. It is said by the 
toursi^er, that her husband was at the time in his do- 
tage, and quite unable to oonduct bU affairs. But 
supposing this were the case, it would only follow, 
that she, who, it fs hot disputed, conducted all his 
business for him, was the person who participated in 
the fraud. This is indeed admitted in her letter to 
^he defender of 2jth November 1828. It is no an- 
awer to say, that, as the defender has not admiited 
the fraud^ she is not entitled to pl/cad that tbe purr 
suer is barred by her concern io it. It is not neces- 
sary that she should admit it : for s)ie has a right to 
pleady as a matter of relevancy, that csto there has 
heen a fraud, and taking the pursuer^s allegations on 
this point to be true, still, as her participation in it is 
obvious, she cnnnot maintain her demand. She can- 
not pretend to claim from the defender the extra rents 
which she voluntarily paid to the Commissioners with 
.the purpose of deceiving them.'* 

Tlie defender having reclaimed to the Conrt, 
—at "advising the reclaiming note, the Judges 
were unanimously of opinion that the interlocn- 
tor of the Lord Ordinary ought to be adhered 
to ; and with regard to a plea stated by the 
defender that the case should be remitted to the 
Jury Conrt, 

Lord Gillies c^served, that a remit to the 
Jury Court was improper — after the party caii- 
ing for it had, in two actions, prepared a record 
in this Court — ohtempered an order for debate, 
and prepared crises upon the whole cause, with- 
out asking this Court to interpose to contronl 
the Judge in the Outer- House; At any rate, 
the Judges in the Jury Court would just be call- 
ed upon to remit the cause hack to the Conrt of 
Session, to determine the question of relevancy 
here raised, whicli had hetter he settled noii^. 
On this subject his Lordship had no doubt. 
This lady, however, had not acted gratuitously, 
which at any rate made little difference. Her 
agent, McGregor, who was as good as herself. 



fairly stated, in his letter to Mr Crawford, that 
she assisted in the execution of the plan, on a' 
promise of the 0ctidOus excess of rent heinpj' - 
paid back to her, and an abatement of ^50 
a-year being obtained from the Commissiouer/t. 
She undoubtedly was paHic$ps/raudis, and could^ 
not be allowed to recover. 

Lord Craigie also concurred, hvit thought no 
expenses should be al'lowed. 

The Cotirt accordingly' 
* Refused the prayer of the reclaiming note opon the 
merits, and adhere thereon to the interlocutor of the 
Lord Ordinary reclaimed against ; but aker the snidt 
interlocutor on the point of expenses, and find none 
due to cither party." 

Pursuer's Authorities-^Statute ^081, c. 6f Ersk. 
B. iji, 1. 1, sctct. 90&^Ui Earl of Fife, 99d December 
1825. 

Defender's Authorities-^ Stair, ^. \v, t. 43, sect. 19 ; 

?*ait on Evidence, p. 138 ; Pollock r. Cr^ig, August 
773; Grieve v. Cringle, 16th June 1797; MTher- 
SG^i, I2th May 1815. . 

Lord Ordinary, Newton. — ^Connsel for Piirsaer, J', A. 
Murray, P. ShaVir & /. Chapiniin, Esqrs. ; A. llutrlitsoiv 
Agent.— ^Qr Defender, Mr Sulicitor-General aad J. W. 
Dickfon, E^q. ; /bmas Cniw&rd, W.S. Agent.— Sir VV» 
iScott, Clerk. 

June 30,1829. 

No. 411. — Duncan v, Datj.lie. 

Mull ii>lc'poindm^~' Decree ia absence.j-^?'^ J^^d Ordinnry 
hiivino decern efi Jitr the eTjtcnitcs incurred in a multiple- 
fmuding againsl a jyirty wfio hud never affpearedffur Unified 
a claim th.rreia^ ami hje havini* reciaimed^oujfui entitiei to 
be repfmed against this iiUertocntor, only t(/w» payment of 
exiifnse% 

Mr James Duncan, W. S. was possessed of 
certain title-deeds, which were claimed both by 
Alexander and by Thomas Baillie. - Alexander 
BatIKe brought a suspension and interdict a^inst 
Pufican, to prevent nira from delivering^ up the 
deeds to Thomas Baillie ; and Thomas Boxllie; 
about the same time, sent him a lettr>r, dcsirin*^ 
him not to surrender them to Alexander Baillie* 
In these circumstances Duncan brought the pre- 
sent multiplepoinding, to ascert^n who was en- 
titled to get them. In this action Alexander Bail- 
lie appeared, and gave in a condescendence and 
claim ; but Thomas Baillie, although cited, did 
not appear at all in the action. The Lord Or- 
dinary) by an interlocutor of 4th March 18^9,. 
found the raiser (Duncan) entitled to the ex- 
penses incurred by him in the multiplepoinding^ 
and alsa in answering tlie bill of suspension and 
interdict at the instance of Alexander Baillie 
against him ; found Alexander BaiHie liable in 
these expenses ; and further, ranked and prefer- 
red the said Alexander Baillie to the title-deeds, 
the subject in medio^ &c. ; and by another inter- 
locutor, of the same date, his Lordship found as 
follows : — 
^ The Lord Ordinary^tn the matter ef this process^ 
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M betwi|cn Alexander, ond XhoinaR Bnillie writer in 
Sl.liiib^rgh, Findii Uic said Thonuis Buillie liable in 
(mymer^t to the said Alexander Baillic oflbe cxpencctt, 
nientiuned in the pre ceding interlocutpr, found due 
tu tt^e raiser; Finds ibe naid Thomas ]iaillie Ukuwjsu 
Jiiible U> the auid Alexander Baillle in the expenites to 
.^hjch lie has been put in lud^ing his claiui| and other- 
wise in this action/* &c. 

Against tliese interloeutort, Thomas Baillie 
presented a reclaiming note to the Inner- Houge, 
and maintained, that ne never having concurred 
in the action, nur appeared in it from beginning 
•to end, could not coiupetcntiy be found liablp in 
4iny^ expenses incurred in it, and he was there* 
fore entitled to be xeponed, without paying ex- 
penses. On the other hand, it was stated for 
the raiser and Alexander Baillie, that, although 
4lie complainer had not appeared in the action^ 
•lie had been cited ; and by his letter to tlte raiser. 
Interdicting delivery of the deeds to Alexander 
Baitlie, had been the occasion of the action be- 
ing brought, l^he Court remitted to the Lord 
Ordinary to repone the cpraplaiucr «pon pay- 
onent of the pr!evioij3 .expenses- 
Lord Ordi^iary, M^'adowbank.— /fcr. Wilson. — Jit. 
iCeay. — Piffty, Complairier's Agent. — li. M'iUoii, Re- 
spondent's Agent. — Sir B. OuniUs, Clerk. 

Ni>. il2.-<-R ALSTON V, Far^uuar^ov, &C. 

Jury CauTi'-'remU to— Reclaiming Note from an iuitrlocutor 
qfthe Lord Orflfnary retfiiuing the cause $q the Jury Court, 
refuted as incomfielttit, 

^y St^tut« p. Qeo. IV, cap. 120. § 15, it is 
enacted} that 

** Where the parties dHTer as to facts w|iich require 
to be ascertained by Hury trial, the Lord Ordinary 
shall fa^ve it in his power either to remit the whole 
cause to the Jury Court for trial, or ^o send to that 
X^ourt a particul&r issue or issues, in order to have 
such matter of fact ascertained as he may deem ne- 
cessary for deciding the cause; and tfae order by the 
Lord Ordinary, in so far as it thus remits a cau^e^ 
shaU be Enal." 

Ip this case, the Lord Ordinary, by a special 
. interlocutor, 5th March 1829, sustained the de- 
fences to a certain extent ; and, quoad ultra, re- 
mitted the cause tp the Jury C^urt. Agidnst 
;this interlocutor the defenders reciaimeo, and 
prayed the Court, inter alia, to alter the interlo- 
cuitor^ in so far as the process l^ad been fjUjCoUtc^ 
to the Jury Coi^ut, ^ 

The Court refused the recltuminff not« a$ iv- 
fCf}mpfiGfit, aq4 ^he^ed to the Lord Ordinary's 
interlocutor. 

Lord Ordinary, Corehoii9e.-^^c/. Solicitor General 
and A. Anderion.o^ut^//. Jeffrev and T. W. Bttird.— A. 
ClaFon, Pur»aer% Agent.— .A. Nairne, Defenders' Agent. 
rr^t K. Duud»«» Clerk. 

No. 4l3.-rM]i« MoRfiisoN v, Cauvin's Trustees. 
Srasure. — Title to exclude. — Ad 1C96. — The word "paces'* 
titjierinituced upon an erasure in the testing clause of a 



Dcedr—Jield n<U to constitute « statutory nuUiiy. A re- 
gular Codicil to a Trust deed, confirming and reconsti" 
tuting the Trust — held to be, per sn, o valid Trust-conoey' 
a nee, 

Mr Cauvin executed a .trust-deed in 1817, by 
which he conveyed all his property, heritable 
and moveable (with the exception of a small 
legacy to the pursuer), to the defenders, as trus* 
tpes, for the purpose of erecting an hosoital in 
tlip parish of Duddipgstone. Mr Cauvm some 
titne after executed a codicil to this deed, of the 
fpl lowing tenqr :— 

** I, Louis Cauvin, before designed, considering it 
possible, that by the death or non-acceptance of my 
trustees, or their quorum before named, without no- 
minating other trustees to supply their place, or that 
th» trustees appointed by them may decline to act, or 
fail to nominate other trustees m succession, the 
whole trust before credited may thereby olapse and ex- 
pire, an event which it is my firm purpose to prevent; 
therefore, if at ai>y time, or from any cause whatso- 
ever, sncfa event snail happen, I do Acrcby, in that 
case, nominate, constitute and appoint (here follow 
the names^) to be perpetual trustees for carrying the 
whole purposes of the foregoing trust into execution 
in manner therein directed, hereby disponing and as* 
signing to them and their successors in office, in the 
event foresaid, my whole real and personal estate, 
conveyed by said trust-deed^ but in trust always for the 
purposes, and under the pruvi^ions and declarations 
tlierein expressed; and I hereby give, grant and com- 
mit to them, and their said successors in otEce, and 
to their quorum in the event foresaid, all the powers, 
faculties and privileges in regard to the management, 
disposal and appropriation of my estates, real and 
personal, and to the govermnent of my hosfiital and 
sanctuary^ which I have conferred on mytrustees, 
named in the foregoing deed of settlement V' 

And after empowering these last named trus- 
tees to uplift, renounce and discharge any heri- 
table bonds or debts due to the truster, and re- 
quiring them to reinvest the same,-«*the codicil 
conclt^es thus :*- 

*' And with these alterations and explanations, / 
hereby Confirm the foregoing settlement and preceding 
codicil in all respects, and consent to the registration 
hereof. In terms of (deed here torn) of reglstratiou 
therein contained.*^ 

Tlve pursuer (Caurin's heir-at-law) brought 
the present reduction of the said trust-deed, ou 
the ground tliat it was erased and vitiated in 
gitbslautialibus, the word *' pages" in the testing 
dause (referring to the number of pages on 
which the deed was engrossed), being written on 
an erasure.' The trustees gave in defences, in. 
which ihfdy pleadod, — I. That the erasure did not 
.copstitute a statutory nullity of tlie d.eed ; and, 
II. Supposing tiie trust*deed thereby rendered 
Objetttionable, the objection was obviated by t^e 
foresaid codicil, whicn ratified the original trust- 
deed, and of new constituted the trust therMu 
contained, which was therefore a sufficient tUle 
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to exclude in the present action. In answer to 
the defenders* second plea, the pursuer main- 
tained, that, failing the original trust-deed, the 
/codicil did not constitute, per se^ a valid and ef- 
fectual disposition ; it contained no proper dis- 
positive words — no proper dispositive clause- 
no obligation to infeft — ^no clause of warrandice, 
nor any other obligatory clauses, which could 
found the disponer in an action or adjudication 
for implement ; further, that the codicil being 
merely a relative writing, and for the purpose 
fof supporting the original trust-deed, the nul- 
lity in the trust-deed must have the e£Fect of 
- nullifying the relative document. ,. 

The Lord Ordinary, in ai) interlocutor, 13th 
^lay 1S28, ^ 

" Sustoins the defences, assoilzies the defenders, 
and decerns ; but, in the particular circumstances of 
$be parties, finJd no expenses diieJl 

His Lordship sametime appended the follow- 
ing note :— 

** The Lord Ordinary does not think that the era- 
sure, vvhjch appears where the word, or part of the 
ivord, ' pages^ is now written^ has thp effect to ren- 
der the deed pull and void* 

" There is not the least ground to suppose, that 
any fraudulent alteraiion has been roade> for it isouite 
plain from the ^hole appearance and terms of the 
fJeed, as i&ell as from the numbering of the pages, 
which is regularly done in words, at the top of each, 
that there has been no change either by taking away 
part of the original deed, or by introducing original 
inatter. Indeed the important word which secures 
againtft such operations, is not ' pages/ but that de- 
noting the number, as it is on that number that, had 
^ fraud of this kind been attempted, the change would 
fiave been made. Now there is no erasure where the 
word ' twelve' is written, and it is clear, indeed, from 
f he crowding in of the word * pages,' that the only 
object in what has been done, has been to rectify a 
plerical omission of this word, which the writer had 
committed in extending the deed. But whf.Te there 
IS no room to Ruspect fraud, all the effect which has 
f)een given by the Court to erasures, even where thqy 
pccur in substaniiaUbusl is to hold pro non icrtpto what 
is written upon the eraoure. If this has the effect to 
create a blank in one essential circumstance, which 
fhere i? no n^eans of supplying from other parts of 
f he deed, the effect may be to render it void ; but if, 
pn the contrary, the blank thus made, shall either be 
pf no material consequence, as creating no ambi- 
Kuity, or may be supplied with absolute certainty, 
from other part? of the instrument, which show that 
fhe word appearing on (be erasure is the only one 
which could httve been meant to stand there, consist- 
ently with the meaning of the parties, and that the 
pperation has been merely the correction of a clerical 
prror, the instrumeot will remain effectual notwithr 
|taD({ing. 
' f* Now, the Lord Ordinary conceives, that, had the 
^eed still remained as it probably stood at first, with 
the word ' pagcs^ omitted, such omission would not 
)}qye l^en fut^I, because it appears impossible^ after 
f PPIPS ^!?^^ ^^^ ^^^4 ^^ regularly numbei^cl on each 
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page, and that the last on which the testing clause is 
written, Js numbered ' thirteenth,* to doubt that the 
words ' written on this, and the twelve preceding 
of stamp paper,' must, to make sense of them, have 
the word ' pages' supplied. The Lord Ordinary sees 
no ground in the practice of the Court, for the criti- 
cal adherence to the words of the statute, 1696, c 15, 
contended for by the pursuer. It has not been held 
necessary to mention the number of the pages, where 
a deed, though written bookwise, is contained on one 
sheet, because, in such deeds, there is no room for the 
fraud which the regulation was intended to prevent. 

** The defence, founded on the terms of the codi- 
cil, seems also an effectual one. This codicil does 
contain such dispositive words, as would carry the 
subjects to the disponees, by means of an adjudica? 
tion in implement, and would exclude the heir at law, 
suppose the settlement to be void. It is a trust-dis- 
position^ no doubt, but the original deed, which, al- 
though supposed there to be ineffectual, is still ex- 
pressly rei'erred to as showing the purposes of the 
trust, is sufficiently authenticated for this purpose ; 
and, even laying it out of view, the copy kept in Mr 
Cauvln's possession authenticated by him, by several 
holograph codicils subjoined to it, and mentioned in 
his codicil of 28th October 1624, as having these cz>- 
djcils subjoined to itt and as a copy which would t)e 
found in his repositories, would of itself be quite ef- 
fectual, as containing the necessary directions fbr 
executing the trust. But the pursuer being, at all 
events, excluded by this codicil, has no interest or 
title to reduce the principal settlement." 

The pursuer having presented a reclaiming 
note] against (his interlocutor, 

The Lord President observed, that although 
most anxious to reduce the deed, which he 
entirely disapproved of, there were not here 
sufficient grounds. 

The Court then unanimously adhered to thp 
Lord Ordinary's judgment. 

Pursuer^s Authorities.-— Balfour, p. 368, 371, 382; 
Stair, B. iv, tit. 42, sect. 19; Fintry, Mor. p. 16,D25; 
Putillo, 22d Nov. 1671, Mor. p. 12,281 ; Bain, Mor. 
p. 11,440; Brown, Mor. p. Il,e41; Gibson, 16th 
June 1809; Bell on Testing Clause, p. 49; Macdo- 
nald, December 1714, Mor. p. 0808, Act 1690; 
Ersk. B. iii. tit. 2. sect. 14; CUirl of Fife, 22d Df- 
cember 1825, Fac. Coll. 

Defender's Authorities.— (I.) — Smith and Others t^. 
Bank of Scotland, 25th January 1821 ; Duke of Rox- 
burgh, Mor, p. 14,332; Clark, Mor. p. 14,333; Wil- 
Hamson, Mor. p. 16,933 ; Robertson, Mor. p. 10,956 1 
Macdonald, Mor. p. 16,967; Henderson, Mor. p. 
15,444, &c. 

Lord Newton, Ordinary.— ^fcf. Jameson, and G. O. 
Bell, — AU, Soliciror-General and Marshall. — Pursuer's 
Ag«nr, T. B. Ferrie, W.S* — Defenders* Agent, Andrew 
Scott, W.S.— Sir R. Dsndas, Clerk. 

48=aas=aag=sgs= : ■ ■■ ■■■■ ■■',.■■ ■■■ ■■a saga^a g— { -ff ■ !-- s=aaa^=; 

SECOND DIVISION.-./tt»e 19, 1829, 



No. 414. — Swan o. All ax. 

Proceu.'^ Decree having been nronounced generally t m t^m^ 
of a tumnwnit tohkh concluded far having it found Uai ar^ 
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encroaekmeni had been eemmUied on ^e numur^$prepery, 
and to have thai encroachment removed, and containing 
aUo a conclusion Jor a sum of damage»-^ut no discussion 
hoeing taken place upon this last condusion-'^heid thai the 
pursuer uku not entitled to damages under stich decree. 

In the year 1822^ Richard Allauy flesher in 
Kelso, raised an action of declarator before the 
Court d Session, against the Stent-Mastem of 
Kelso, concluding — 1. That it should be found 
and declared, that a certain dstem andreservoir, 
which had been placed upon the wall of certain pre- 
mbes belonging to the pursuer was an encroach- 
ment \ and that the same was erected without 
any right or title. 2. That the defender should 
be ordained to remove the said cistern and ror 
servoir, and whole pipes connected therewith* 
And, 3. That he should be ordained to make 
payment to the pursuer of £50, as the damage 
sustained by him in eoneequence of the said en- 
'croachment. In this process the parties only 
joined issue upon the two first conclusions, and 
nothing whatever was said relative to the claim 
of damages. After considerable discussion the 
Lord Ordinary, in 1823, decerned against the 
defender, conform to the conclusions of the li- 
bel. An account of expenses was afterwards 
given in, taxed and approved of; and thereafter 
these expenses were paid, and the cistern and 
reservoir removed. In the year 1827, Allan 
charged Henry Swan, writer in Kelso, and 
others, as representatives of the Stent-Masters 
of Kelso, to make payment of the said sum of 
£50 Sterling of damages, in virtue of the decree 
obtained by him in manner before mentioned. 
The Stent-Masters brought the present suspen- 
sion of this charge. • In support of whieh they 
pleaded — 1. That the question of damages was 
never discussed under the action of declarator, 
and that it never was intended that decree should 
go out for the sum concluded for. on that ground. 
2. That as the sum of L50 was inserted in the 
principal summons in figures, and not in letters 
at full length, the extractor had no warrant for 
Inserting the amount of damages in the extract 
of the decree ; and, 8. That the decree was 
null and void, in so far as it found damages due, 
without any remit to the Jury Court, or any in- 
vestigation whatever. It was answered by the 
charger-^-That the decree was neither uUra vires^ 
nor challengeable in any respect. 2. That it 
was duly warranted, both by the summons and 
the Lord Ordinary's interlocutor. 3. That no 
remit to the Jury Court was necessary, as the 
suspenders stated no defence against the amount 
of damages claimed, and no matter of fact re- 
mained to be probed ; and, 4* That no reduc- 
tion of the decree had been brought. On ad- 
vising the case, 29th May 1828, the Lord Or- 
dinary pronounced this interlocutor :— * 

** The Lord Ordinary having advised this process. 
Jo respect that it appears that in the process betweea 



the present parties before Lord Pitmilly, the only dis- 
cussion which took place was relative to ti^e remov- 
ing of the well, and that the conclusion for damages 
was neither discussed nor decided, not having been 
insisted in by the chargers; sHspends the letter's, 
aimpliciier ; but finds no expenses due, and decerns. *• 

Against this interlocutor the snspenders re- 
claimed, in so far as it did not find them entitled 
to expenses. 

On advising the reclaiming note, the Court re- 
called the interlocutor of the Lord Ordinary, 

** In so far as it finds no expenses due : Find the 
suspender entitled to expenses, &c. ; but quoad ultra, 
adhere to the Lord Ordinary*!! interlocutor, and de- 
cerns." 

Lord Medwyn, Ordinary. — Counsel for the suspender, 
Robert Bell ; Aiex. Douglas, Agent. For the charger, 
J. S. More; J. B* Laidlaw, Agent.«-Mr Ferguson^ 
Clerk. 

June 20, 1829. 

No. 415.— Moffat v. Dekhaic. 
Obfection to citation of a carrier in Edinburgh repelled. -^Al^ 
leged irregtdarities in the Inferior Court procedure, must be 
substantive and special, to afford a gnuntl of jidvocatiitn, 

Mr Denham of the Register-office, Edinburgh, 
on the 14th January 1824, sent a parcel to 
Buchanan's office, Grassmarket, addressed to 
the Rev. M. Anderson, Kirkurd manse, with in- 
structions that it might be booked and conveyed 
by David Mo£^t, who, it was alleged, was the 
public carrier betwixt Cairnniuir and Edinburgh. 
The parcel was regularly booked, but was not 
conveyed to its place of destination. A petition 
and complaint was in consequence presented by 
Mr Dennam against Moffat, to the Magistrates 
of Edinburgh, praying them to 

" Find, that he had been guilty of a breach of good 
faith to the public, and nwre particularly to the pri- 
vate petitioner, and to fine and amerciate him in the 
sum of L10 Sterling." 

In answer, Moffat pleaded — 1^, That as he 
had no domicile in the city, he was not subject 
to the jurisdiction of the Magistrates ; and, 2^^, 
That he was not a ptddic carrier, but the hired 
servant of Sir Thomas Ijibson Carmichael, and 
therefore not bound to carry the parcel in ques* 
tion. It was replied by Mr Denham^ that there 
was painted over the door of Mo£^t's quarters, 
in the Grassmarket, ''David Moffiett, Castle- 
Craig carrier." That he was likewise describ- 
ed as suoh in the Edinburgh Almanack and 
Directory. That he was employed iu that ca- 
pacity by a great many other persons besides 
Sir Thomas Gibson CarmichaeL That his clerk 
agreed to take the parcel, and received a charge 
for entering it, which is still retained, and that 
Moffat was in the constant habit of carryinfl^ 

Sarcels to the Rev. M. Anderson. On 20th 
' ebruary 1824, the Bailies allowed the pursuer a 
proof of the fiicta aU^d by himi and to tbo 
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defender a conjanct pvobaCion. This judgviMttt 
MofiBt submitted to review of the €ourK by ad- 
vocation ; and, in addition to the plea« main- 
tained before the Magistrates, he complained of 
' various irregularities which had been commit- 
ted in the Inferior Court. That on receijring 
the citation to the action, on the 11 th of Feb- 
ruary, he found that a service had been return- 
ed afi'ainst him on the 29th of January preced- 
ing, bearing that a copy of the petition had been 
len for him at his ** Quarters, when at Edin- 
burgh ;" and that, in respect of no answers being 
put in for him, the Bailies, exparta on the 4th 
February, pronounced the following interloeiir 
tor: — ^ ^ 

•* The Bailies, in respect that the pfesent ha pcr^ 
sonal action, and f hat ii is not aileged thai Ihedefinder 
has a domicile within the city ; before further procedure, 
appoint the same lo be served on biin j^ersbnally, 
and appoint the case to be laid before the Procurator- 
Fiscal." 

Of these proceedings nothing whatever ap- 
peared in the copies served on the complainer 
on the 11th of February. Only the original 
order of service of the 20th January proe4»ed- 
ingon the complaint of Mr Denham aJone, with- 
out any concurrence on the part of the Public 
Prosecutor, was served, and referred to« Con- 
descendence and answers having been lodged 
for the parties, on the whole facts of the case, k 
was pleaded by the advocator — L That he was 
.not subject to the jurisdiction of the Magistrates. 
IK That so far as regards the original petition, 
at the individual instance of the respondent, the 
proceedings were incompetent,, inasmuch as the 
complainer was .never legalljr cited. 11 L That 
with regard to the second petition, to which the 
Procurator»Fiacal's concurrence was obtained, it 
was also incompetent :«— 1^/, In so far as the 
Procurator-Fiscal had never given his instance, 
but merely his concourse. 2dy That his aobscrip- 
tion to the petition was adhibited two days 
after the date of citation. Sdy That the officer 
had no warrant for citing the complainer upon 
the second petition, as the deUveranoa- of Sdtli 
January lB2i referred merdy ta tha originid 
petition ; and, 4^A, That the reooidi on vi*ldch 
the citation followed, wvui vitiated, and erarad 
in substaniialUfusi IV; T3iat tbs proceeding 
ww« sdso incompetent, as thewairantforoiting 
t^e complainer a second time' bore data 4tli 
Pebmary 1824f ;' whereas he was cited oil the 
pravioufih exhausted date of 28tfa Janaary, and 
the warracnt for citation of 4th Fdbrnary was 
not in the officers hands ; and, V. Tbust the 
proof allowed by liie Maglstratea^ not being 
before ansy^er^ unwammtahly exdnded the 
complainer from proving hii dilatory dbfenoe, 
on the ground of want of jiussdicticmi On the 
otfiep kmd, it wa? maintained by the reqion- 



^nt^. not thr adVfieaCi«a was isaompvtont, 
because i't was presei^^'^^i^^^ an interlocutory 
jadgment^n the mode Y)f proof, which the Magi- 
strate had reftned* 0O' atabv to* be' advoeated. 
li. That^ supposing' any enron to' haiv<e taken 
place in «he niodb A deatina, iliesadidnot wa«- 
mis» adivsocstion befomi a judgioen« waa pro- 
nounced' on (he ments. 1^1^. Thalv snppaaing 
any'VntidoMeetioB9tO'll«i« eioalRdd^ these were 
waived by tfte mode of pieaflbn^ adopted' m, die 
^ftrior C^nvt^ in whioh. tiift' oemphiiaer did not 
iH^ge iMy eiP the ebmctiona now ftinadiMl' on« IV. 
That the eonrse adbptedb^therMagnlimtes imm 
the best a^tedifcv asoertaiujng the faete of the 
eaae^ either as-to'the joriadaolioa or the menita ; 
and^ ¥. Thai; the* ooiaplainer w» snhjeet to 
lAie jopiscBctien' of the &fBgi8trate&— U^, A« a 
pnblie earners M'r RoAnm cofUnactns. M, Ba^ 
Htme fuad ddvatu Oa< sddsii^ the oase, tiie 
Lord €>rdiiiaiy pmaouniwd thia inteBloaiter : — 
** 2\si Jvm lAVd^^—l^be Lord Ordinary having 
heanl'psrtnsf pracurators. on the proceediofss before 
the lo&rior Court, aod^reasons of. acUiMiaOuB, Finds, 
that, as ^ oomplaiat was- at. the ioatance of the pri- 
vate indiWdual, as well as with concourse of the Pro- 
cuiator-Fiscal ;. aodas the Magistrates, by their deliver- 
ance, ordered it tb be served on the advocatorper- 
sonaJIy, and also tb be laid before the Procurator- 
Fiscal, that he nngbt coocar if he* chose, thereby in- 
ferring that the complaint might be served on the ad- 
vocator, and* that' the PtxiouratarJWscal might aften- 
wafds cononr'; andthat it was served on the advoca^ 
tor; pciaoadly; on the 11th February, although the 
conoonrBaof the Pi'bouratorFiscaV is dated 13tb Fe- 
jsiary 1324» ; as also ia nspect that the aa pf Parlia- 
ment,. 50th>Geo. IlL c, US does not authorise an 
advocation on account of an error ofthi:} sort, even 
if an error here stood ^ until after final decree. Re- 
pels the preliminary objection, both on its merits and 
as incompetent, hoc statu : Finds, that if the advo- 
cator be a public carrier, the Magiatfates of Edin- 
bnrghbave jurisdictfon over hifl^ ratkm ccmttaelai, 
in respect of bis not ftdfilling a contract wbiob be 
took infiUinburgb, to carry goods; or raiiane quasi 
deiieti, in case of his refusing, without just cause, to 
carry goods offered to him, to be carried to any place 
within the ordinary bounds of the ordinary exercise 
oi: hi* bounds as a carrier : Finds, likewise, that even 
supposing the advocator not to be a public, but to 
be Only, a private carrier, still the Magistratea have, 
ratione. contractus^ a jiirisdiction over him, if he un- 
dertook in EdlhBurgK to cairy, and did not carry, a 
parcel » committed • to bis charge ; And ioirespect that 
both of tbese preitounents are asaerted by the re- 
spondeat;, vivtbiatfaa advocator is. a^uiblu: oarrier, 
«-«nd that. be did eng^^ to carry a>parcel, and ioilcd 
to cto.60,-— end that the Magistratea allowed a proof, 
which in its result might enable them to detcnniue 
whether they have j^risdiaiou or not over the ad- 
vocator, in both tbese views, and the advocation has 
been presented against this interlocutor, allowing the 
proof: Find* that the same ia premature and in- 
€ompetant» hoQ siaiu ; dismisses the same, apd de- 
cerns : Fimls the advocator liable in expenses, and 
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remits th» cettoont thMeof, wfaea lodged^ to tA* Aa^ 
df «or of Court, to be tnxed." 

Against dim interloGUtor the campkinev pre* 
sented » ahon representalioiiy which wa» tttper^ 
8%ied by the Lord OrdinarVy and the* tmai 
jorders thereafter pronouncea for making up 
a record, under the new forniB of process: 'f hn 
short repvesentation is the one refused bj^ the 
interlocutor of the 15th May, after raentionedl 
When the reeerd was prepared, the^ Lord Ordi- 
nary made ayizandum, and issued the foUowing 
iiitierlocitfov sumI note:-*-' 

. *f l2tk^Miy, ias«,^Tha Lml Ordhiary having, by 
a prefixed note, communicated to the parties his 
vieva of the pVoeesS^ sppointr it to be enrolled in 
his- roll of motions,' that he may hear the parties^ 
and prepare the cause for a judgment." 

" iVote.— Seeing the words ' Eesord Clbscd/ 
written by Ntr Hay, Clerk ts this process^ on the 
back of the capy«inventor? of the process, the Loni 
Ordinary believed this tone true; buthe-ftudrthaeil 
is a nristake, no' dosing of the reoafd- appean en-clM 
proceedings* The. Lonl Ordinal^ having sand liie 
pPoeesB, efihiv,. tar the: ooaciderattoQ oF the partiesi 
seme obsersatioas nun the competency ol tha action^ 
wfaiob is,, and has hibherto been, the only point of 
dispute between- the parties— I. Then, the original 
complaint is in process-; and^ now that the Lord Or- 
dinary has examined* it, he sees that, though it is 
partly a comphunt ad nndktatn pubScom, it concludes 
against the defV^ndbr, the carrier; fbr a fine of I»10, 
or such other sum, less or more, ta namBqfdkmtigog^ 
for not carrying the parcel left Sor him at.his qoaiw 
ters. The action^ might, theiefure, have proceeded 
without ehe intevference of the Ppoourator-Fisoal, 
but the Magistrates thought that it ought ta be pot 
in his power to concur or not as he thought proper. 
The action was served' on the defender, personally, 
on the 11th; and no doul>t,- presuming on the cotf- 
course of the Procurator-Fiscal, the copy of the pe- 
tition served on the dbfender bears the origitfal' peu 
tition to be at the instance of Alexander Pontoif, 
Procurator-Fiscal of Court, for the publio intsresT^ 
and the copy ends with ' (^gned) Alexander Poa* 
ton,' whieh appears to have been unwarranted ; i^ 
though Mr Ponton did* sign the petition, there- is 
prefixed to his sigpature, ' latb February 1824/ which 
was two days after the service of the petition. Per- 
haps- the date is a mistake ; but, admitting it to be so, 
the service was wrong, in so far as regards the Pro- 
curator-Fiscal, as it was served in virtue of a vrarrant 
of the Magistrates, dated 28th January 1824^, on the 
original petition at the instance of the private nureuer 
alone. In the after proceedings, they are said- to be 
St the instance > of the private prosecutor, * wiikcoB' 
currenee if the FroouttUor-Fitcal* In short, the pro- 
cedure is so irregular, that the Lord Ordinary thinks 
that vitiates and annuls it. II. In the original peti- 
tion it is admitted, that ' the said David Moffat (the 
defender} absolutely^ refused to convey said parcel, al- 
though offered payment of the carriage.* It is there- 
fore quite clear that there is no iurisdiction (bunded 
ill this case, ralionc contiact^a, which the Lord Ordi* 
nary sees that he had been led to believe was the 
case^ and was affirmed to be so when the cause was 



pleaded at the Bar, and which is ene of the reasoat 
of the Lord Ordinai^S' interlocutor, 2 Tat June 1825, 
proneunced after hearing partiies. Had the J^jord Or? 
dinary then read the origmal petition he could not 
have airowed sqoh an assertion tq be made, as that 
the defender undertooli * to camy the parcel,* whea 
the original petitioi^ boreyfthathe 'absolutely refuse4 
to carry said parcel^ though o^red payment of the 
carsiage,' Ilh If the defender was a public carrier, 
the Lord Ordinary thinks that the Magistrates have 
jurisdiction over mm ^ but this does not seem to be 
pointedly averred. It is said that over hiis quarters 
there is ' Castle^raig carrier/ Now; most certainly 
the Lord Ordinarv can infoirm the pursuer that Cas^ 
tle-Craig is Sip Thomas' Carmi'chaers country house, 
a^Ad that there is neither town nor village within a 
GQpsiderable distance of it;, nor even houses, except 
such as are inhabited by persons of Sir Thomas's es* 
tabltshment* On- all this, the Lord' Ordinary will bear 
the respondent ^rsuer) if he shall desire i^ a£^ 
ter the record shall be closed. ** 

*< I6ik Maf lesa.-^'The Lovd Ordinal^ haviaa 
heard parties at the Bar,, on the 13th instant, and 
since revised the eloaed i«oord» and- the proceediagp 
in- the iaferaot Gour^ baa fully ecplaioed his views by 
a^irefiaed netii': And, for the reasona therein- eon. 
tainedi adheres to hia: iaCarlecutor (»lst June 182^ 
refuses tterqwesealacioa; No. M^ ol process, against 
that iateriocutoTA Finds the advocator liable fi>r 
expenses iacufned since said interlocuter, and remiu 
to the* Auditor of Court Co tas (he same* 

''TiieiBterlocutor, 21at June, fisund expenses due. 
adherence to that eontfinaes- the expenses-; and find- 
ii^ expenseadue smce oompi^heada the whqie pro- 



«" Note^Xm, Jiaji 1888.^The Lord Ordinary 
heard partiea at great- length* on Tuesday the ]3tb« 
la^waagivett'out that thia adfiocation could not be 
aii|)ported a» competent, against the interlocutor of 
the Magistrates of Edinburgh, allowing a proof-- 1«L 
BiBcattse their consent, on permission, to advocate* was 
neeessaryi and bad* been refused ; and, 9d. Because 
the statute 6dtb Geo« lU. only permiu an advocation 
when the complaint U'oithe mode of proof aliomed l^ 
the Judges,.«hose interioeutor is complained of, and 
in. this ease there can be^. and is^ do question that a 
proof pro tU de jure is competent to ascertain the 
disputed fiMts« These facia relate both to the jun$^ 
ditiiou and to the merica of the causes The Lord 
Ordinary has already declared his opinion in a r^u- 
lar interlocutor (Slst June 1883), that if the advoca- 
tor be a pukUp earner^ having quarters in Edinburgh, 
the Magistralea have jurisdiction to try a matter of 
C(Nitraet^ allei^>to have been entered into by him, 
in-Edinbutgh^.m that ohsracter, on an alleged breach 
of his- duty, committed' in Edinburah; and, therefore^ 
they were entitled to allow a proof^ which woidd aa- 
oertain tho complete facta— -Whether he was a pub- 
lic carrier ? Whether be entered into any contract as 
such, whieh he failed to perform ? Or-^ Whether he 
was gttilty of any breach: of public duty in this city? 
And the Lord Ordinary remains in that opinion ; and, 
as already said, he dfid noO understand that the incom- 
petency of advocation on-tbeia groiuids, before final 
aantenee, was disputed. 

^ Boi tlie gronnda of adyoostion assumed by the 
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adrocator were ' Tncompet^cy of the action, in* 
eluding defect of jurisdiction/ which is certainly one 
pf those permitted by the 50th Geo. III. And the 
reasons urged in support of the plea were— That the 
petition to the Magistrates was in die name of the 
respondent and Mr Denham'alone ; that the same had 
been served by the officer leaving a copy at the ad- 
vocator's quarters, when he happened tobejn Edin* 
burgh — that there being no dispute that he had no 
domicile, the Magistrates had ordered it to be served 
on hfm personally; and, in respect that it Contained a 
prayer for ^fine^ they ordered it to be submjtt^ to the 
Procurator-Fiscal for his consideration ; that tlm was a 
warrant to serve the original pethion only, which, of 
course, ought Co have been served, but, instead of 
this, the advocator was. served with the petition, of. 
fered in name of Mr Denham and Alexander Ponton, 
Procurator-^cal of Court, and bearing to be signed 
t)y Hugh Gray, for Mr Denham, and AleKander Pon* 
ton«-that this service was made on llth Pebruary,-*" 
and that Mr Ponton's signature, as concurring, is 
onty dated IStfi February, so that the petition was 
executed as signed by Ponton two days before he 
^gned it, and was executed without anv warrant for 
Chat purpose. The conclusion drawn from this was, 
Chat the advocator was never legally cited as a party 
in the action ; and, not having been made a defender, 
Che Magistrates had no jurisdiction 0^9 w him, and h 
was incompetent to take any one step in the action. 

* The Lord Ordinary is ^uite clear of opinion, 
chat, although a Court has jurisdiction over a party, if 
he be regularly brought before it, the Judges have no 
power, or, what is the same thing in effect, no juris- 
diction, if he be not lawfully summoned, and conse- 
quently^ if an Inferior Court proceed against a de- 
fender irregularly cited, or noC cited at all, and that 
be objected to his citation, an advocation would be 
competent $ and, had the advocator in this case 
pleaded the irrepalarity of the proceedings, and de- 
clined the jurisdiction of the Magistrates on that ac- 
count, and they had over-ruled bis declinature, the 
Lord Ordinary is of opinion the advocation would 
have been competent. But the advocator did not do 
B(«. He did not object to the irregularity of his cita- 
tion f he appeared and declined the jurisdiction, en 
Che groQttd that he was eo/ a pMie cartUw^ and a 
proof was allowed, which compreheod^d that very 
fact* The Lord Ordinary thinks, that when a de- 
fender has an objection to his citation, he must plead 
It in iimine ; and for this solid reason, that if the cica- 
Cion be bad, expense of entering into the merits may 
be avoided, and a new citation may be given. If, 
therefore, the defender appear, and make no objec- 
tion, but plead his cause, he ought to be held to have 
waived all exceptions to the formality of his being 
called into Court. There is no hardship, no 
injustice in such a rule; while the latter is at- 
tended with both, as is evident in this case, if the 
advocator were to be allowed to quash all the proceed.- 
ings, by an objection to hisdtation. ' He never onee 
hinted an objection in the Inferior Court. He de- 
nied the jurisdiction, on the ground already mention* 
ed; A proof wsa allowed, and he presented peti- 
tions against it, in none of which he hinted such a 
plea as an informal citation ; but, on Che contrary, 
strongly urged that the proof allowed narrowed his 
defence that he was not a public carrier. 
*^ The Lord Ordinaryi therefore, 10 of opbidni that 



Che advocator must be held Co have depart^ i 
all objections to the formality of ^l» citation to the 
. ^ttion t and that, of course, be is not entitied to ad- 
vocate on the ground of incompetency, ariidng from no 
citation. to the process. 

''2. That he is not entitled to advocate on the 
mode of proof, because no particular mode is defined ; 
and be is not entitled to advocate on the want of ju- 
risdiction, because the proof allowed ia to establish, 
whether thereis jurisdiocionor not; and, for these 
reasons, the Lord Ordinary adheres to his interlocu- 
tor, 2;sC June 1825." 

The advocator presented a redaiming note t^ 
tbe ConrC against this inCerlocator ; on adviaing 

Lord PUmUly ohserved, chat althongli tiiere 
had been some confusion in the points discuss- 
'ed, the only Question before the Conrt was the 
competency of the present advocation. The in- 
J^rlocutor of 2l6t June 1825, held that it was 
not competent ; and his Lordship considered the 
interlocutor to be correct. After the case was 
allowed to come the levgth of an order f(Nr prooi^ 
and leave had been asked to advocate, which» 
however, was refused, it would not do to ge 
back upon irregularities in Che procedure in the 
Inferior Court at present. Hu Lordship did 
not mean to say, that the advocator might not go 
back upon these at the proper time : but at pre* 
sent this could not be done, if the Magistrates 
shall be found to have no jurisdiction, or any 
other irregularities can be pointed out, which are 
iatal to the case, these will 4^pen4 upon thfi 
proof. These inquiries are not absolutely and 
for ever precluded. But, at this stage of the 
case, it is mcompeteut to plead these irregulari* 
ties. 

^ Lord Glenlee considered the alleged irreffula* 
jity in the citation to be the only reason of ado 
vocation now before, the Court. As the fiict 
stood, his Lordship had no doubt that if the 
name of the Procurat4>r-Fiscal had not been at 
the (wi^nal petition, it would not have been in* 
serted m the copy. The only thing was die id* 
legation, that the date of the concurrence was 
posterior to the messengers execution. But 
his Lordship could not believe that the mes- 
senger put anv thin^ in the copy which was not 
in toe original petition. 

The Lord Justice'Cletk thought, that Lord 
X^din had taken aright view of Uie case, ui pro- 
jposin^ to quash the whole proceedings. This 
decision was adhered to by an unanimous judgf 
ment. Then there was a reclaiming petition, 
and the bill of advocation was allowea to be 
passed. His Lordship held, that the advocation 
was not competent.' An objection to a citation 
in the Inferior Court must be taken in limine i 
and it would then havf been disposed of. This 
was not an advocation as upon the ground of 
want of jurisdiction : because that question wa^ 
not rused. The objection to the citation was 
not removed \ but the irregularities were uol 
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bro^ht forward in snch a Bubstantive form, as 
to afford a reason for advocation. 

The Court refosedthe reclaiming note. 

Lord Criiigleti«, Ordinary.— Coamel %r the adroca- 
eator, Cockbam and J. Ivory ; Gib«jn-Craig» and Ward- 
fair. Agents ; for the respondent. Solicitor- General and 
A. McNeill; John Young, Agent — Mr Thomson, Qcrk. 

June 24, 1829. 
Na 4I&— Stubbs v, Carbewell, «tc 
WmMt-^tat, leoa^Expemes^Held, Isi, that the re- 
dttetkm of a private truii^ed on the Act 1606, does 
not neeeMHtrtly infer pertontU GMlUy (f the trustees; 
9d, 7%at the trustees htHfing expressed, m their de^ 
Jenees, their willingness that the deed tkould be reiht' 
ced, mnd the pursuer hatfing Jailed in the other eonclw 
iums of the Ubel, the dreaders vere enHiled to «»- 
penses subsequent to^ their lodging" donees. 
The afiairs of Alexander Smith, merchant in 
Paisley, haying become embarraissed, he { Janua- 
ry 1B27) executed a tmstHdeed in favour of 
Messrs Gemmel, Carsewell and others, for be- 
hoof of his creditors. Thereafter Messrs Stubbs, 
Brothers and Company, merchants, Manchester, 
raised the present action, concludiDg for reduc- 
tion of the said trust-deed under the act 1696, 
di, 5, and on the said deed being set aside, that 
the defenders ought and should be decerned and 
ordained, 

** To replace the whole movea(>1e estate so assigned 
and conv^ed to them, into the like situation, and 
subject to the diligence of the pursuers and all the 
other lawful creditors of the said Alexander Sniith« 
as it stood prior to the granting of the aforesaid dis- 
position, or disposition and assignation in their favour, 
and failing their doing so, that they ought and should 
be decerned and ordained to make payment to the 
pursuers of the sum of L25, 8. 6. with interest and 
expenses.'' 

The defenders at once acquiesced in the re- 
ductive conclusions of the action. In support of 
the other conclusion, the pursuers maintained 
that, as the defenders had imlawfully intromit- 
ted with the effects of the bankrupt, they were 
bound either to restore them, or to account to 
the pursuers for the amount of their debt. It 
was answered by the defenders — Ist, That the 
' pursuers having made no allegation of fraud or 
malversation on the part of the defenders in the 
management of the trust, which was lawful in 
itself, and having taken no steps to interpel the 
trustees prior to the present action, there* were no 
grounds to support the conclusion in dispute. 
2dy That the reduction gave the pursuers no 
right of preference, and that the trustees be- 
hoved to account to the other ci^itors according 
to their respective preferences ; and, Sd^ That 
the defenders could only be liable fua trustees. 
Upon advising the case, the Lord Ordinary, 
3CHh M^y 18^, pronounced thd following inter- 
iocntor : — 

^ The Lford Ordinary having heard parties* procu- ' 



I rators, reduces, decerns and declares, conform (o the 
reductive conclusions of the libel ; and in respect the 
defenders have, in their defences, expressed their 
wllKneness that the deed should be reduced, and 
that the pursuers have unsuccessfully maintained 
the other tonclusions of their Ubel, Finds them/ the 
pursuers, liable in expenses since the date of lodging 
the defences : Allows an account thereof to be given 
in ; and when lod^d, remits the same to the Auditor 
of Court to tax and report.* * 

Against this interlocutor the pursuers reclaim* 
ed to the Court, in so far as it foynd them liable 
in expenses, and did not, in addition to the de^ 
cree of reduction thereby pronounced, deceiTi 
against the defenders, in conformity to the re- 
] maining eondusions, and find them liable in ex- 
penses. 

On advising the reclummg note. 
The Lord Justice-Clerk ohserved^ that as the 
pursuers had not pfoceeded to poind, their 
threaitening to do so was not enough to inteipel 
the trustees, who, therefore, did not act in mala 
fide, and could not be personally liable. 

Lord Glenlee was or the same opinion. Tie 
reduction of the trust-deed did not necessarily 
infer personal liability agwnst thie trustees. 
' They might, by their ovm conduct, have made 
themselves liable. But there was no allegation 
in the libel to support the conclusion of person^ 
liability, except the fact of the deed being sot 
aside, which was not sufficient. 
Lord Pitmilly concurred. 
The Court pronounced the following interlo- 
c^tor :— . 

*• Assoilxie the defenders from the petitory concla- 
sions of the. libel, and decern: quoad ultra, adhere 
to the interlocutor of the Lord Ordinary, and refuse 
the desire of both notes ; of asw find expenses due 
to the defenders since the date of lodging the defen- 
ces; allow an account to be given in, and, whcin 
'lodged, remit to the Auditor to tax the bame and re- 
port." 

Lord Newton, Ordinary.— Counsel for ponuert, Jame- 
son and Shaw; A. P. Henderson, Agent, Foe defender 
Skene and W. Bell; J. Malcolm, Agent^IOr Thomsob, 
clerk. 



June 25, 1829, 

No. 417. ScOTT V. ROBJESTSON. 

Accountants Report^An Agent held liable for the ex-- 
pense of an AccoujiHauCs report ordered by the Lord 
Ordinary — the Accountant's charge being disputed, 
action sisted till the justness of the charge be settled 
in auQther action. 

This was an action raised at the instance of 
James Scott, accountant in Edinbso^h, for him* 
self, and as one of, and fiictor for the other trus- 
tees of the deceased Robert Wilson, accountant 
there, against Alexander Robertson, Writer to 
the Signet, concluding for payment of the sum 
of £173, 58. for preparing a report by order of 
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the Lord Ordiaary, in an action at tbe instance 
of i/ti»ses M^GuUocIiB against James Rose, Es^. 
tn support of this action, it was pleaded by the 
pursuer,—!'. That the defender, 9» 9if«n$> ^H^^ 
personaUy HaUe for payment of the- repoiD ; , 
Mill V. M'Lean, 3l8<iMay 1825. IK That the 
vepo^t ha^nng been oi^red b^ llie LoiNtl Oi^- 
»ftry, and^^ deUi^red to the defender, ^4 no oV 
j^nen having been s€M#i to payment, the de< 
fender was barred from objecting aft'erwiirds. 
ft was ftuswefed by tlie defeiider, — I. That when 
'a Report fi'om An accountant has been ordered 
' by tUe Coxatt^ it is thiei agent' fhKt condnctis tli^ 
liase,, duriiig^ the peri<)4' wlien tlve expenses at- 
teitdtng' such ti report are incurred, who be- 
icDifierii&flle itt that (iapadty, and upon whom 
the accountant necessarily relies for payment. 
II. That as t^e defendSer ilever had employed 
'lAe punnier, of his liate portlier Mr Wilson, tp 
ftttmetSie ite^c^rt, and as he was itot agent when 
Ae reppn vras j^rep^ed, he could not be liable 
for iStie^ expense of It ; and; III*. Tliat the mere 
lurcumstance of tjSe defender idving receired the 
' i^orl! aftei* It Wks prepared, could not render 
iiim liable. Upon afdvising the case on the 30th 
Bffey 162^, theXord Oird^ary pronoum^ this 
interlocutoi' :t* 

"^ The Lord Ordioaiyyio respect that the defender 
W&ls; (igetit for one of the pursuers in the cause in 
^ whielFthe ft^oYt of the accountant was ordered by 
the Courts when the sdd .i^eport was completi&d atld 
furnished to the parties, and fbr which a sininp /charee 
ii ttade, ti»e amount' of which is not disputecl, Finds, 
on the principle of the judgment of the- Gourt^ in 
Brown p, the Duke of Gordon; 2d March 1827, that 
thedefi^der is liable for the amount to the accountant ; 
therefore repels the defences, decerns agunst the de- 
fend(er,.and finds him liable in expenses; of which al- 
lows an account to be given in, and remits to the Au- 
ditor to tax the same when (^ven in, and to report." 

Against tiiis interlocutor the defender jre- 
claimed to the Court ; and, on advising the re- 
daltauBg note, the foBowing ifciteiiDeator was 
pronounced^ 

* In'respect of the depending process of relief at 
Mr Robertson's instance against the Misses M*Cul- 
lochs^ bis emploverrin the original process in* which 
the expense of tne report in question was incurred, 
Recal,m hoc ito/u, that part of the interlocutor reclaim- 
ed against, which decerns for' the ftill amount of 
the cbM^ libelled : and remit to the Lord Ordinary 
So sistf- ^e present process until the amount- of the 
l^nssaer Mr Scott's olaim shall be finally ascertaiacd; 
^uo&d tlUro^ adhere* to- tiiv ioterfocator leelaimed 
i^nst." 

Inordt OidiiMtt7> M^wrn^^-^Gbonsel for lb» Pursuer, 
.JeSrecand J, S. More;.J. G. Davidson, Agent.— For 
the Defender, Keay snd James lAiller ; Party, Ageot.*- 
Jhx Thomson, CleA. 



.OUTER-HOUfiE. 

June % 1^829. 

l^d; 4%— MsBCRa tt; M^acsa. 
Proceu-T^ a summarj^ process^ concluding far removal 
' o^ an alleged encroachment and for damagnif held to 
be incompetent after cloMing. the record,, and allow-' 
ing a proof, to ordet a Oondeftfendenee of special da- 
mage, andtp decpmfor the aamage^ eohdefcended on^ 
mihout aSoufing tXe Condeicendence to be seen and 
dHtwered, 

Andrew Mercer presenjbed e^. admiiiary i^pli- 
eatioA' to Ihe Shdriff of ftioxborghshirSy.upoa 
jCbe mftaAvBy that ail enorodtthm^nt had heen 
eonuDfttod n|Km' W prop«rtv hy Jobr Afercer, 
the sttq>ender-*aiHi eondimng ft>r i^tmuit to 
have the ei&ek<()Mlttierit nM/6Y^9 ^ aiHo' for 
daiiia^, as should be seeerfafne^i to have Been 
oocaaioned hy said en^omhiMtiti- Aismtun aihd 
repl^ halving been KldgeA, thia* Sheriff caHed 
iipo» thjs piMer to state* i# llhey w&Ke wiHiiig to 
doaethe^XMoi^ htt^ thered^Ml' sAowecl the de- 
fender tcy give" in' dopMeffrupoii' eonatdenn^ 
whicii,he, estprt^no mctUy eksl)d»tfaei*eci9rd>'^-«na 
aflowed>a'ptt>or aato tlie question' of enereaich- 
menti A nroof having hew fed> the SkerQPde- 
eemed us^ teme of tlie fietitiofi ; hut helbf e far- 
ther answer, on the point of diamagea and' eac- 
penses, ordeMi* a eondesoendehcr ^od account 
of expenee to be loj%^d. This ordef hnvi^ 
been complied with, judgment was prbnemloea, 
]nritfiont aJiowin^ the condfBSCendeiice to Be an- 
swered, Approymg of the condescendence of 
damages^ and decerning for expenses* There- 
npon John Merger presented a suspension upon 
a yariety of grounds'— which having been passed 
and come to be discussed, the Lord' Ordinary, 
i»ter'alia\ ftnmd^ tfaat 

^ The pfoceediegs in the Inferior Gottft tl^era irr^ 
gular in the mode in- which the record was dbsed, in 
allowinga condeecenchsnce after the refaord was chiaed, 
and^iadeeeming fbr damages oondescended upon by 
the irespondent, without allowing the sus^dider to 
tee and answer the condescendeai;./' 

Lord Ordinary, Gorefaouse. — Act, Jeffrey and A. 
M'Siel)^-^lr. Jameson and G. G. Bell — i\. Mackintosh, 
and Low & Rutherford, \t.S> Agent9.-~W. ^ Clerk. 
■■''.'■■" . ■■■- ■■ . ' ■ ■ •■■—.. I 

yjMNPCQOBT, ' 

JiMe26,:1829. 

Nok 4d9.»^THa Dukbop Hjoiiisnw n LBiuiiaNTK» 

lAcaik^ of Fotment.*^H€^ tliar a ditpoemmi of eU rigki 
wkkk'thegranterhad-to Teind*,Jblhwedtmtitififiifiment^ 
if >a habile Otic of preacription* 

The mmuer is tilidar'o^ the temdk of the pa- 
rish of Vohnoilt ;.and the defender olayned- to be 
yieWed an bavins^ an heritable' ridit tatlM teinds 
of his' lands of Battock, situated in tha^ parish. 
The defender objected to the state of the toads 
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m the parish ^n the depending process of loeafity, 
in respect that this heritable right was not re- 
cognised. The pursuer lodged answers to these 
Oipections, and both papers were afterwards re- 
vised. The facts of the case were not dis- 
Sntedy and are shortly these : — In Jane 1776, 
ohn Linn^on^ Esq. of Parkhall, the <Ajec- 
iot^s predecessor, acqitired from Henry Niromo 
a disposition of the lands of Baittock, &c. ; the 
dispositive clause of the deed concludes ikiwi i — 
** Together also y^idi all right, title, interest^ claim 
of right, property and poascssioD^ which 1, my au- 
thons .and predecessor* had, have^ or my heirs and 
j^iiccessors may hnye, ck^im and pretend to the lands, 
teniii thereof^ and others above disponed/' 

There Is ^n ohjigntion to infeft tlie dkponee 
rn t;he " lands ?ind others id)Ove disponed.*^ Tlie 
rocuratory of resignation contains a warmnt 
'or resigning the lands, ** and all right I have 
to die teip£ of .tiie said lands," — ^the disponer 
warrants ^< the right to the said teinds from 
my .own projper facts and deeds allenarly f And 
the disposition contains a precept of sasine for 
hifefting the disponee in the lands '' and teinds 
of the said lanisy^ hy delivery ^ of earth and 
»toae.of the ^ound of the said lands, and grass 
iind com for the said teinds respectively and 
9nccessively, and other symbols necessary." Tlie 
infeftmeot npon the disposition is dated 25th 
£md re^stercd 9^ June 1776 ; and bears, that 
the bailie 

** Guve and ^f^xsere^ heritahte state and yet^in, 
actual, real ajid corporal possession of aH and fliole," 
ftlie laadsj •* ajd all right and interen which the said 
Jienrv Nimmo had in the teinds of the aaid lands to Che 
said John Livingston, by delivering to him respectively 
and Rucce8sive?y, of eiarth and stone of and upon the 
^ound of the said lands^ and a handful of grass and 
torn for the said teinds, after the form and tenor of 
the said disposftion and precept of seisin above ^wit- 
ten, in all points/' 

It was admitted by the titular, th^t more 
than 40 years uninterrupted possession had fol- 
lowed upon these titles; bipt he maintained 
that this was not a title for preecriftion, be- 
cause — I. There was no conveyai^e jof the 
teinds, but merely of any right which the dbr 
poner might have to these teiuds; a^, II. 
Because, even supposing the djaoositien jto im- 
port a conveyance of teinds^ U19 teinds were 
not described, in the instrument of seisin, as the 
subject of which possession was given to Mr 
Livingston. 

l^e foliowing interloeotor was yranovaoed 
by the Lord Ordinary, mi I9th Novembtf 
1827 :r- 

** Having considered these revised objections, with 
the reriieaahswers thereto, and titles produced, sns* 
fains the ofajeciions, in so far as they respect the 
amount of w teii^s of the objector's bads, but re» 
pcla them 10 so far as they are founded on an si* 






leged prescriptive heritable right to -bis teinds % and 
remits to the Clerk to rectify the state of teinds ac-' 
oordiody.'^ 

** JfQte^ — The Lord Ordinary^s opinion is founded 
principally on the terms of the dispositive clause in 
Niromo'^ disposition, which do not convey the teinds,' 
but merely all " right, title, interest, claim of right, 
property and possession," which the disponer ** may, 
nave, cfairn or pretend to the land^ or teinds thereof." 
The lands are expressly disponed, and the teinds ar^ 
ondy mentioned in this 8a(><iidtary clause, the object of 
#liich is to convey any inferior accessary right Whiciv 
nay happen to be in Ibe disponer^ 

^ To cooetitute a prescriptive tide it is cortalnlf 
not necessary ^at the disponer ahouldbe proprietor 
of ^e Ail^ect, or that be should bona fide thiak him- 
self sutsb ; neither is it essential that he should give 
aay warrandice at alU Still, however, he must as^ 
Siume that he is the owner, )euid directjy convey the 
subject itseff, or the right of property in if. It witf 
not do to give only some nncertaio undefined ^\t 
which he may chance to have, it is nof asserted in 
the present ease, that be had any certain right at all % 
and if -be bad, it may, (or any th^ig that appears, have 
been « nght aa security, or a r^iit of tack. The 
tiUCj tberoCbre, is not ope of abs^ute propci^^ bof 
€9 fac^ d^Qoding both for its p^tvrylar natKKe, aad 
bs existeoce at all, on thfit right which might bapp^a 
to be in t|\c disponer. The £ord Ordio^^ry does not 
thiak that any length <of possessioo on such an unde- 
fi;]ed title c;an constitute a right of property/' 

Against tlys interlocutor, 1j\e objector pre^ 
sented a reclaiming note to the Court ; on j^d-^ 
yisiiig whjohi their Iiordships^ (I2th Dacen4>er 

" JMstt^ f aswer^ appoint jporties to gjrva in ^asea 
9irguixig the j^ause, ^d to be seen and tm^change4 
by the third sederunt day in /a^uary next/'' 

Tliese caaes w^re accor&gly prepared and 
lodged, va which \^ parties afgued this peij9$ 
r— whether t^e dispoaition and seisio ha 177^^ »l<r 
ready n^enjtioaed, was .a sufficient habile convey^ 
fupee of tejuo^ which, bei^g fallowed by iO 
years' possession, constituted a prescriptive he- 
ritable right to these teinds ? 

On .luiyisi^ the cause^ the foUo^riag opvuMftf 
were deliyteced :*-« 

Lgrd PitrmUy»^*k new qnestion has bea^ 
stated }n $his case, viz. — ^wnetker tbe teind» 
were feudalized in 1698 ? But it k not n«cea- 
jury to iwesiigate that point. Even if tiiey 
were feudalized, there is room to doubt oi tW 
^o^d Ordinary's interiocutor. Tjie state of fyt^ 
case is fairly given on the 17th page of ^ 
Learmonth's paper, 'flue qj^estioa i^k^-whether 
the disposition py Nimmo ia 1776 wtis a habU€ 
deed to convey teinds, on t^e euppositioxi iba/^ 
JiFinuno himsefr had a right to |Jie tjaindbs ? It ia 
impossible to do justice to the case ^vjess it in 
jH'gued o;i that supposition. If ^o ijgbt wee 
xx>nvejed, the detect js of no Miyortai^M, if 
there Vas a possession pf 40 y^ars ; That point 
flows from the cases quoted in the papers;— 
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Monro, 1812. — Forbes — Lord Fife, and Sea* 
field ; and also from the notes of the Lord Or^ 
dinary in this case. The only question is upon 
the construction of Nimmo's disposition. Next, 
how far was this a disposition of the teindd 
themselves, or of a right merely to the teirtds, 
but not a conyeyance of the teinds themselves ? 
Cases may be figured where the right is per- 
sonal, sucn as a tack of teinds. But the ques- 
tion IS — ^is this the nature of Ninuno's convey- 
ance P To ascertain this, we must consider the 
whole clauses of the deed, especially the pre-* 
cept of seisin. This clause disproves completely 
the notion of an inferior right, such as a tack. 
In that case, such inferior right would have 
been eicpressed; but the only import of it is, 
that he meant to convey the teinas themselves. 
If Nimroo clearly intended to convey them, but 
was uncertain of his own right, the nature of 
that right might have admitted of inquiry be- 
fore the 40 years had run ; but that inquiry is 
excluded by prescription. His Lordship tnought 
that the clause imported a right to the teinds if 
Nimmo had it ; and, therefore, that the interlo- 
cutor of the Lord Ordinary should be altered. 
All this argument would apply to a disposition 
of lands, or of superiority ; but it was much 
clearer when applied to teinds than to any thinff 
else. The passage quoted from Sir J. Connelf, 
as the import of the decisions on this subject, 
18 well deserving of attention. 

Lard Glenlee entertuned a di£Ferent opinion. 
It was not necessary to inquire, whether the 
teinds were feudalizea or not. The question 
was — ^whether the disposition in question was a 
habile conveyance of teinds ? There was an in- 
tention to convey all the right the disponer had. 
But when the subject itself is not conveyed by 
the only right to it which he had, he is bound 
to shew what that right is. But it is said, that 
after prescription there was acquiescence. No 
donbt that argument applios 'in the case of ab- 
solute proprietors : — Wiiat was the title here to 
which the 40 years' possession was to be im- 
puted? His Lordship did not see whether it 
was a tack, or what else it was. It was not 
enouffh that the precept of seisin gave warrant 
to infeft in the teinds. 

The Lord JusticC'ClerJc considered this a nice 
question, and was not surprised at the difference 
of opinion on the Bench. His Lordship was at 
first fiftvourable to the interlocutor ; but, on at- 
tending to the decisions in regard to teinds, 
there appeared to be a principle established that 
did not extend to land. By these decisions it 
was fixed, that where it can be demonstrated by 
facts and circumstances that there was an in- 
tention to convey teinds, this was a good con- 
veyance. It was of no importance to inquire 
whether these teinds were feudalized or not. 



The Duke of Hamilton has not produced satis-* 
factory evidence that he was vested in the whole 
teinds of this parish. His Lordship's impres- 
sion, from reading Nimmo's deed, was, that he 
seemed to have h^ doubts as. to the nature of' 
his right. He did not warrant them. In the 
dispositive clause and procuratory of, resigna- 
tion, he conveys all right. Then there is a 
positive and unqualified precept of seisin to g^ve 
infeftment in the teinds. In the seisin also the 
teinds are given. And it is important to ob- 
serve the positive statement, that, for upwards 
of 40, years, there has been uninterrupted pos- 
session. It is not necessary that a person shoulc( 
warrant teinds. There was elear evidence of 
the intention to convey. His Lordship thought 
that the interlocutor must be altered. 

Lord Cringletie observed, that it was not clear 
that the teinds in question were feudalized till 
seisin was taken by Learmdnth*s predecessor.. 
The teinds were conveyed to the Duke of Ha- 
milton in 1708, but there was no infeftment ; 
they stood upon a personal right. In questions 
of this sort the desideratum was thQ intention 
to convey the teinds. Here this intention was 
obvious— ^there was a precept of seisin, and an 
obligation to infeft in the teinds.* The infeft;- 
ment, however, was not precisely in termd of 
the precept. The present was a more favour- 
able case than that of Tullibole. His Lordship 
thought the interlocutor should be altered. 

The interlocutor w«8 in these terms : — 

•* Alter the interlocutor of the Lord Ordinary re- 
claimed against, in so far as to find, that the reclaimer 
Mr Learmonth has acquired an heritable right to his 
teindsy and will fall to be localled upon accordingly : 
Find no expenses due, and remit to fche Lord Ordi- 
nary to proceed is the locality.'* 

Lord Newton, Ordinary.— -^cf. Jardine,— ^i^ A. Mur« 
ray, juo.— R. Kutherfurd, W.S., and Alex. Douglas^ 
W.S., i&gents.— Mr Oavidsop, Clerlb 

COURT OF EXCHEQUER. 

June 23, 1829. 
No. 420.— £on<ftng Ditty on I^Hts. 

George Bowers. — For receiving into his stock 
and possession, as a retailer, 18 gallons of spirits 
^thont.a permit — Penalty L200 — on statutes 
6. Geo. TV. c. 80. § 116, and 9. Geo. IV. c. 45. 
§ 1. withdrew his plea of not guilty. 

No. i>2l.-^Emding Duties on Hard S(»p, 
James Reid, — The defendant was prosecuted 
by information on two counts — Isty That he did 
assist, and was concerned in the unshipping of 
152 lbs. of Irish hard soap, liable to duties of 
Excise, the duties for which had not been paid 
or secured— Statute 6. Geo. IV. c 108. § 45^-- 
Penalty LIOO. 2dy For receiving a Quantity of 
soap exceeding 28 H>. to wit| 152 ik weighty 
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without the tame being accompanied with a true 
and lawful certifioate^Statute 59. Geo. III. c 
90^ 8. 

The duty on all hard soap within Great Bri- 
tain is 6d. per lb.— ^nd a countervailing duty of 
6d. per lb. ie also laid upon all hard soap import- 
^ ^m Irdand. Within Ireland, nowever, 
there is no duty on spap so made. In this case,, 
the defendant had landed from Ireland, on the 
west coast, a quantity of Irish hard soap, on 
board of a vessel of which he was the master. 
The case was not defended, and after the evi- 
dence had been led, the jury found a verdict for 
the Crown. 

CouhmI for the Crowi>-»Lord Advocate and A. H« 
Cttlien, Esq. Advocate. 

June 25, 1829. 

No. iS2.'^0bUructing Excise Officers, 

John Stewart and Alexander Robert Stewart, — 
The defendants in this case were charged with 
molesting and obstructing an officer of Excise 
and his assistants in the execution of their duty, 
under the 7. and 8. Geo. IV. c. 53. § 33. viz. m 
eanying Duncan Stewart, found in a private 
and unentered distillery, before a Justice of the 
t^eace— -Statute 7. and 8. Geo. IV. c. 53. § 24. 
Penalty Ij200. The jury found a verdict for 
the Crown, after tho evidence had been led. 
The case was not defended. 

HOUS E OF I iORPS. 

June 22, 1829. 

flo. 48dL — StaUKG V. DSNNISTON & DuK» et e ecntira. 

EfdaSU'^A Lease of pari of a Loch Jitr 300 y^rf is 
struck at by a prohibition to dispone or alienate.-^-II. A 
part of a Loch may be indwUd voider an EniaiL 

The estates of Law and Edinbamet were set- 
tled under the fetters of an entail, containing a 
prohilMtion against the heirs to sell, dispone, 
ivadset or impignorate the said lands and others, 
or any part or portion thereof. Upon this estate 
was situate part of a loch, known by the name 
of the Cochney Loch, bounded principally by 
the lands belonging to Mr Hamilton of Bams, 
who held- his estate in fee-simple. James Stir- 
ling the heir in possession of the entailed estate 
of JBdinbamet (1787), granted to the Dunto- 
cher Wool Company a lease for 300 years, at a 
rent of £3 per annum, of his part, share and in- 
terest in the sud loch, with the water-course 
therefrom, so far as was necessary for drawing 
water from the said loch, 

** With full power and liberty to the said Comp 
pany to construct and place a bank and sluice upon 
the said loch, at or near the place where the* present 



sluice is, for the purpose of iocreasing the water in 
the said water-course for the use of their mills on Dun-, 
tocher burn, and to raise the said bank and sluice to the 
heieht of 25 feet above the present hefght, or hisher 
if they thiok proper; and to take earth and turf from 
the adjoining lands for making that bank, without 
being liable in any price or damage therefor.*' 

He also let to the Company whatever ground 
adjacent to and round the part of the loch 
above set, 

** May, by raising the said bank and sluice, be laid 
under water, and thereby constitute part of the add ' 
loch.** 

In. the year 1811, a redaction of this lease 
was brought at the instance of Mrs Hamilton 
Stirling, who had succeeded to the greater part 
of the estate. Miss Ann Hamilton (now de- 
ceased), and thid appellant, William Colquhoun 
Stirling, substitute neirs under the entail, against 
Robert and Richard Denniston and others, who 
had then acquired riffht to the lease by assig- 
nation. The principal ground of reduction was, 
that the lease, from the term of its endurance^ 
was contrary to the provisions of the entail 
under whitih the estate was held. 

Mr Stirling had, about the same time, mnted 
a lease of some other parts of the entailed estate 
to Mr Gillies, also for 300 years \ — a reduction 
having been brought of this lease, which had 
been 0811) acquired by Gibson, defences were 
lodg^a in both actions ; and having come before 
Lord Glenlee, Ordinary, were by him reported 
to the Court, on informations upon that part of 
the reason of reduction, which proceeded on the 
ground, that the lease in question, gpranted for 
such an unusual length of time, was contrary to 
the conditions and limitationa of the entail. 

Informations were lodged, and a hearing in 
presence took place; and the Court, after having 
Deen equally divided in opinion, pronounced 
(31st May 1814,) an interlocutor, by which they 

'* Repel the reasons of reduction^ founded on the 
prohibitory clause in the deed of entail, &c. &c. 
and remit to the Lord Ordinary to proceed according- 
ly." 

This judgment was adhered to, by refusing a 
petition and additional petition, 3d March 1815. 

The appellant, Mr Stirling, succeeded to the 
entailed estate in 1817 ; but did not return from 
India till 1821. In February 1825, he present- 
ed an appeal to the House of Lords against the 
above judgments ; to which he called as parties 
Richard Denniston and the other assignees ^to 
the original lease, and the respondent William 
Dunn, who had by that time acquired right by 
assignation from them. A petition was then 
presented to the House of Lords by the respon- 
dents in the appeal, stating that it was incompe- 
tent to make Mr Dunn a party for the first time 
in that House; and praying that the cause 
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miglit be reniitted to tfie Ckmrt df S^Micn, lAuit 
he mi^t be made 9 pstrty thereto. The app^- 
lants also presented a petition for leave to strike 
Mr Diuias name .ant as .a Tespondeati <^r that 
tibe ^»ii6e should be faaard Ui its opder^ as if b^ 
had not beea €aUad« 

Before thisse f^itioos ?Rere disposed .0^ an 
arnuigement wap effoctocly la coose^nQaQe €i 
which a joint petition was presented, for a re>- 
^tto the Court pf SessioUi that Dunn might 
be h^ard for his interest: and the 'House of 
Lords pronounced an order, 11th April 1826, 
remitting the (stHse, 

** Tbat WUIiain J>iuu:^ Jihe tuasSanoe, may be beard 
for his ialere^it, aad XhvtH th^ ^aid ck>ui:t d(^ therein as 
shall seem to them just and proper/ 

This judgmeiiit liavJbog heen aj»p1ie4» and the 
eanse .reniitted 'to the Lord Ordinary (Med- 
vrju)y hjM Xit^tMPf 7th ^une 1.8d@> appoioit^d 
tkepui^suer 

. ^ To bnng Hhefiaid ^iWam Daan jsspdarly t«to 
the Mi 1^ a sapiitenMAtary fNrocess of x^daction.'' 

A awppleii o ^lary Mtisw wm aieoondingly 
raised, concludiogf^sr oedueliaii of 4)he jsaid laaaeb 
koi. viiok assignaitioqs ««d CM»Yief aiioe« there- 
of, RMd 40 hare Dnaa <ord«ifkQd to y^m^^ &«n» 
tbe anlHactSy i^cibe. 

To tfaia sw fif i e inanfcary a^taia it ims {>l€«4^ 
in d/t&aoB^^istt Ttel Mie p»raiMr li^as hairsafl 
feoai r i wii i Mi gigg ihe lease, im emsaaMBaoa .«f 
Inirbig flcqnieaoed €mr a giF«»t loagth or tiwa^ hj 
luivSog aflMTsid <raiiio«$ ^mftmAr^ imetmiom tQ 
fca egected, mmi huy jsums ^wj pw i d adi liiiov the 
iHth of the ]iBa«etebg<eff9c«aal, wJitiioat ohaj. 
Imtpagk iBflayMT. Sk^, TJkal * IsMie ^f the 
use of srater, for smek « Mriod of «wdoi»ape.«f 
SOOyaac^ was not stmd: at bjr di^ jDrohibition 
«f Uieooteil. H Thal^ as the whole tacb: did 
liot btelopg to thie parsu^r^ bi^ parts of it to 
Vthf r pr^^ietors^ the pursuer's right was mere- 
ly a ;^o indivUo interest) which could i»ot he in- 
/uaded under .th? fetters of an entail. A record 
was madf i^» in the aaralem^ntary process, 
which, after some procedure, was conjoined 
irkb the ork^oal action^ and reported 4>n cases 
to their l«oi:cl$hij{s of the Se«;wd Pivisio% trhp 
{MTonouKiiiced this judgmeat ;-«• 

'' 9W X>ffemkr ii^97^Thf Lords hadng adrised 
Abe fcasoB iw t^ par.tiAs awl irhoie cause* Iec*, Find, 
AhstiJbi^Uaseofa4o«b, for ^ period of 300 years, 
atsadsjo the sso^e situation as if It were a lease of 
aoy ptber part of the cmt^ed estate: Find tbst a 
locli or portion thereof, foroimg part of an eti taMe d 
ea^e, is s^eft to Che fetters of the oatittt of saeli 
•8t9te, and ^lenefore «epet the defisaces aow first 
ffleadedlbr She decoder: But in 4|r0fl|>aet that (^ 
jadgpneat of remit by the House of i/ord?, does Mfc 
-empavMr bUsGorupt Co nmsw tbe iaiterlepwbors fgt' 
aasriy fvoasitno^d mi thfi origiasl aotigo, and wbich 
aiy still andf r appieal io terms of the said interlo- 
cutors ; jepel the reasons of reduction, to Jso far as 



foanded on fhe prohibitory daoae of abe deed of en- 
tail,. and decern ; but &nd 00 espenstf due to either 
party." 

AgaSrist this inftei^looatbr, inao far as it re- 
pealed the joc^^ent in the trnginal aetion, of 
Slst Stay 1814, whieh was adhered to M Mardh 
1615, and in so fsir as no expenses were found 
due, an app^ was taken hy Mr Stirling aad 
hW comnttstoners. And (gainst the oliier find- 
ings f>nnn entered a cross appeal. ' 

After hearing comisel for ootk parties at fidl 
length, the House of Lords prenomioed judgment, 
by w^hidh Hkey reversed the Hiterloentor of March 
1815, pronounced in the original aetiosi, but 
aflutted the jaterJacntors «o far* as a4>pealed 
against by the cross appeal^ aad renutted the 
cause to the Court of Session, to 4o further 
therein as may he ooasisteot with said judg- 
ment. 

June 19, 1829. 

W^SSBP. Sir G. A. Roblnson.^Ptftitlon late of cetpoo- 

4ent^ t<or<l Glammis, to lodge his o«8e,rM4 and refsived 

totbe AppetlCottialttee. 
Br«ekj». Mtnt$otw» and W«i8pn v. Ouacftn.— Petillons of 

fe^poo<*<»tfi for fwrther Ume to Mge their c«acft, rvad 

and referred 4o ^e Appeal Committee. 
-9991V, 4rTlng.««- Appeal pretained, and rcnpoeSeiH- onderM 

4« aitf m«r io /our wtka, 
Peatiand v, Ltdy IViiloughby de Bre»by.— Set doMrn for 

tieariQg. 
Turnsr v. '61bb.^8ct4o«n for hcariagex/Kirtf. 

June 2% 1820« 
atiiEliii^ zt, I>eaai9ft«D« loid StirHnx o. DuD.»Cooudered« 

and judgment of 1816 reversed, and judgmiiot upon remit, 

qfflrmeai 
Downie p. Bdlnburgh^ &r. Shtpptng Company. ^Coosldar- 

cd, and intcrlucutora njflrtued, 
AlUrdtce ei oL v, Uobertson.— Petition of the appellant 

John Boswell for further time for his ca«e, if it should 

avMaf ^fcat ajoimieaicliaaiKit teea |Weptfed» aSMl aad 

rK/srred 19 th9 Appeal Com mJlttea. 

Jwie M, 1829. 
B9ff p, LocKbaft— Coasidered, and ioterlocators afflr^e^ 
Rftehte 9. M* Kay— Considered, and Intertoetaof « efirened^ 

vita a deolarsilooa 
JBe<at«» kiring^Pe^it^Ki of th« Bespondeot that the Appel- 
IsQt may .not lie ^rraitted to enter into the recognl^nce 
-^rcad, tnd ordered to lie on the laMe. 
CanUigkaiM f« Yieiich*^ Farther .cooalderecl s«d cams w* 
1 ip Mm ComtA »f Seaiioo, widi direclJops. 



EwsuMH : 
^listed, FebUjtal, «m1 Sold by M^PSAai. Aaassaoia^ 

And aold dbor by iMum DoacaK, Bookseller, Gtasg^r ; JL 
TiHtMAit, flpcAueHer, 8tirting( C. 8ii>nraiid Coif, Bwiip. 
wllei9y TeK^i TaoMAB llcLt«a, Bookaelkr* Puade*; 
Baow^r and Ca, Boofcacll^ee^ Aberdeen ; Joav I>icyK, 
IkMiMlfer, Ayr; if. CaAWffVBo, BoefcwUer, KifaaanMM*^; 
JoBM Johnston, Booksell^« Dupnfncs; ^viiif iUamtur, 
J3ool(seUer, jFaJJdrK ; and G^oaoc Mattlanp, 3oQk»eUer, 
£]gn.^Fnc^ l9» a^ atamp^ and sent by Fost^ and Is. un- 
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couftT Or steSiBibK 

lisTNEft-HbUSli!.— Fmst i>lYigION. 

^ JuneSOy 1829, ; .. 

No. 124-^L. Mackbbsy v. A. GoTBftrp. 

ianlctujft^-^Scquestration^Margined NoU — Obfetthn 

* to the apfMntmetU hfa iriUieey 4hathe'liped'4U aJk-'. 

■ ianeefromth^iriatcitats, repeileit — (H^jectumib ihd 

'^^e4tf a creditor tiat^,c^r tHafUHcM A^^fiMt 

a deduction to be made from her cl^m, she had^ of^m 

. ' Ud to . subtract the said deduction, ^nd io state, the 

. balance as her claim, repelled, — Ot^ection to another 

,vpie^that the creditor who held the bankrupt's bill had 
neglected to state in 'his aJUavit that the hahhrupt 
wcu the principal fibligat^ in the hUl, swfiained-^prO' 

' duciion allowed ccfter closed record. 

^ Ir^ CTiU competition 'between Messrs Miicker- 
sy and Gutljirie^ for j^e trusteesliip on the se- 
questrated Qst^te of BenVy Stephens of BsJma- 
die^, tlie following objections, kinc iitdct were 
taken :^ — ^ ^ , 

* 1-^ Tq ^liC5 'i^^pintrn^ent of Mr Madc^rsy, ac- 
countant An lidmhnrghy it .was oibjectod, f;1iat 
tne, dRslaiice of his p^lat^ of r^id^ice woul^ pre- 
vent liira from duly fut^rntsiterfhg tTio bankrupt 
estate, which wfts situated hi Angns-sliiro. The 
Xiord. Ordinary repelled this objcctton, anci the 
Cotitt adhei'e^. ,, Ij. It W^ <>lgeeted to one of 
Mt Guthrie's rotes, thkt tlio creditor, after stilt- 
irfg, fn her affidavit, that a eel*t4in d«duetion 
shoul^ he made fit>m her elaira, as the amount 
of l&oard due by her to tlvo bankrupt, liad ne- 
glected to state the precise balance on which 4ihe 
claipicd, according to sec. 50 of the statute. The 
Bord th-dmary held, thiit ft was oniy in tike 
dUe of securities that tbis cf^Kact riioin of «pe«* 
cttcation was required ; and as it suffiieiiEmtly ap-r 
peered upon the affidavit #hat vra% the sum for 
ti^ich she cfaimed, therefore repelled <the objec- 
tion, and the Court adhered. III. To another 
of Mr GiitWie's votes, it was objected,' that the 
creditor, who held a bill aecepted by the bank- 
mpt and a third party, had omitted to state in 
h«t> iitfidavit that she belieted the bankrupt to 
be the principal oUigant in the bill, and had 
thus lefib it doubtful whether any vnlne wus 
put ubon the security of the tUl'd party. This 
oAiission had been attempted to be remedied by 
a^QUiilpnal addition to the aMdayit ; but as this 
addition was neither signed by the creditor, nor 
verified by a miigistrate, the Court disregarded 
ii, and sustained the objection to this vote. 

.After these objections were thus disposed of. 



• .,-^. .^ -. ' ' Urn • 

8, remit was made to the Lord Ordinary to pro- 
<ieed further in the cause ; and an objection was 

tea t^ken to oiie of Mr Guthrie's votes, that 
^, creditor had erroneously claimed a cert^u^ 
i|U|n,;^..a balf^uce of interest exclusively y which, 
Uift ol^ePlW .offered to .Drove by the creditor's 
^Ccomit-jbpok«^when. produced, consisted partly 
of .t^€:r^^^^nd, partly .of principalyr-the latter 
be}ng,aIsQ,claimed separately in anodier part of 
the aocountt* The Lord Ordinary rcoorted to 
the Inner bouse ,that this objection should be 
repelled, Jn r<^p^t it had not beeh stated before 
tht^ record yfi^ closed. For Mr ,Macker$y it was 
answered,. thutast the o^ly vQucber of thisd^m 
niM die 8«id:aeeo«nl>-book, and^ as it bad been 
objected bofove dofcing the record that it was 
not vouched, it was still competenl for tiie ob- 
j^tor to substantiate the objection by produc* 
tion pf the said accoutit-book. The Court nl^ 
lowed the book to bejproduced, and being satis- 
fied on inspection of it that it diid not instruct 
the clai^i as stated in the affidavit, therefore 
sustained, t\e.o1]je^(ibn« the rcsuft of whicb was 
to.glve.Mr Madcersy the majority in value of the 
creditors* '> . •,., .►,.. •. ., ^■ 

The Court then refused, the petition foe Mr 
Gntimo, eonfirmed Mr> Manknrsy «s traslee^ aiwl 
found him entitled to expenses. 

Ldr40ctlltiary,^<;«tpnw— ^^i. SoRatorwGirienih'OeMt 
of FscuTty f Jeffl'tfy.y Hussalb-^Alt* ' ^. '^Qttedim tM. 
Siume.^. Bennet, WJS, AgtfbtiBr Mr Madwnyt A^- 
Stori«, W.S. Agent for Mr Giithrie-.-Sir it. DyRdM. 
Clerk. . ; . - / . • :. • ' • • 

No. 425k-*Duncan SiOrujihtit^^ti^f^fnderSf v. IPobueo, 

Jl^rekr^ttU>n.»^Oathy nference to^^Im an aetiomjbrpt^^ 
menl of alleged fumishingt to a Vessel by order ^ one 
qfihe Otners^ who ae^ us. Manager J Preseripium being 
pleaded^ a f^erence ^ resting owing allowed to the oatk 
of all the owners. 

■ Dqnean, Jameson,, and two others were joint 
owaenbf tJhe shipNeptoi^of which Jameson was 
mtmnfi^ng owner ana ship's-Jinsbsnd from 1822 
till 1824. In November. 1827» the respondent 
^Forbes) ndsed an aedon in, the Admirahy 
Goort against the owners of the Neptune, for 
payment of an aoeount contraeted for furnish- 
ings to the vessel by Jameson's order, during 
the time be was manager. Jameson did not 
make appearance in the action, but the respon- 
dent did not take decree against him, relying 
for payment upon the more sohrent ciroum* 
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Btancea of the other partners. The other defend- 
ers appeared, and pleaded, — I. That they knew 
nothing of the account ; and, IL That, at all 
events, it tras prescribed. To these pleas, the 
respondent answered,-^!. That the account had 
been incurred by Jameson as 8hij)'s-husband, 
who haJ power to bind the other joint owners. 
II. That to elide the plea of prescription, he 
fthe respondent) Was entitled to prove the debt 
Dy a reference to the oath of .fameson. The 
complainers objected to this reference, upon the 
ground that Jameson was in collusion with the 
respondent ; in evidence of which they produced 
two letters from Jameson to the respondent's 
agent, giving him directions as to the conduct of 
the process. The Judfipe- Admiral, by an inter- 
locutor, on 4th December 1828, 

" Finds it alleged by the pursuer, and not denied 
Ey the defendert;, that they are part-owners of the 
Neptune, on account of which the furnishings in 
cfuestion are alleeed to have been made : Finds it ad- 
mitted bj the defenders that Jaroesoo was the ma- 
naging owner at the time : Repels the plea of pre- 
scription maintained by the complainers, in respect 
they do not allege that they or either of them made 
payment of the furnishings in question ; but finds, 
that the offer of the pursuer to prove resting owing 
by the cath of the defender Jameson, especially in 
the particular circumstances in which he stands, is 
net a competent mode of proof against the defenders : 
Appoints (he defenders to give io a minute, and there- 
in to confess or denv whether the furnishings were 
made— to state whether they allege that payment of 
those furnishings is established by the writings in 
process." 

The complainers having declined to imple- 
ment this interlocutor, the Judge- Admiral, on 
5th March 1829, repelled the defences, and de- 
cerned in term? of the libel. Being charged on 
this decree, the complainers brought the pre- 
sent suspension, in wnich they maintained, that 
the claim was cut off by prescription, and that the 
oftus of proving both the constitution and sub- 
sistence of the debt lay with the respondent. 
The case being leported to the Court oy Lord 
Fullerton, 

Lord Gillies thought, that the oath of the ma- 
naging owner was sufficient to subject the com- 
pany. In the case of a praposiia negotiiSf the 
reference was not allowed, because the prse- 
posita was not considered a partt/ ; but, in this 
case, Jameson was a party, and a reference to 
fais oath was competent. 

The Court, accordingly, recalled the' interlocu- 
tor of the Judge-Adminil, sustained the plea of 
prescription, but remitted to the Judge- Admiral 
te receive a reference of resting owing to the 
oath of all* the defenders; and to determine the 
whole question of expenses. 

jlct, CoiiinghRine and Hopkirk, — Alt. Brucp.-— Suspen- 
ds* Agent, A. Duff, W.&. ; Charger's Agent,. R. White, 
W.S.— Sir R. Oundas, Clerk. 



July S, 1829. 

No. ^SO.— Claek 9. His Cbedxtors. 

Ce$tio Bonorum, — The benefit of this Process having been 
refused, in hoc statu, upwards of a year ago, and decree 
having afterwards been pronounced in absence on a re- 
claiming ndtC'-^hdd incompetent to recal the decree, on 
the ground of alleged want of intimation, and other tire- 
gtilaritits, in reipect titat the reclaiming note was dedartd 
to have been intimated* - 

In the year 1827, Archibald Clark, late ma* 
nufactui^r in Glasgow, applied to the Court for 
the benefit of the process of cessio bonorum^ but 
their Lordships having been satisfied that he 
had been guilty of the most gross acts of fraud 
towards his creditors, pronounced this interlo- 
cutor :— * 

•* 27th May 1828. — The Lords having resumed 
consideration of this cause, they refuse to the pursuer 
the benefit of the process of cesno bonorum in hoc 
statu:' 

The creditors were informed, that in conse- 
quence of this interlocutor, Clark had abscond- 
ed to America, and for twelve mbnths they 
heard nothing whatever of him. On reading 
the minute book, on 12th June last, their agent 
observed, that decree of cessio had been pro- 
nounced in the pursuer's favour on the pre- 
ceding day ; and, upon inquiry at the clerk to- 
. the process, it was found, that a note had been 
printed and presented to the Court by the pur- 
suer» wherein it was stated, that 

" He is in a condition to make such explanations 
to your Lordships as will induce you now to find him 
entitled to the benefit of the crifto." 

No certificate of intimation was lodged in 
process — ^no intimation ot this note was received 
oy any of the creditors or their agent — and the 
clerk to the process stated) that no explanation 
of the pursuer's fraud was attempted to be given 
to the Court when it was moved, but that his 
Counsel stated at the Bar, that he was instruct- 
ed to state that the creditors had withdrawn 
their opposition. The agent for the creditors 
having immediately ascertained that no appli- 
cation had been made to them on the subject, 
and that they were still determined to oppose 
the cessiof presented a note to the Lord Presi- 
dent, praying hb 

^ Lordihip to move the Court to find, that it was 
altogether irregular and highly improper for the pur- 
suer and bi» agent to apply to the Court for the be- 
nefit of the eessio on the false pretence above men- 
tioned ; and thereafter to recal the decree of eessio, 
or to do otherwise in the premises as their Lordships 
may judge expedient in the circumstances of the 
casp.*' 

This note was appointed to be printed and 
answered, and thereafter, it having been alleged 
that intimation had been left for the agent for 
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the creditors, and an ex pott facto certificate to 
that effect having been produced at the Bar, the 
Court ordered the person by whom it was alleged 
to hare been given, to appear before their Lord- 
ships, and undergo a judicial examination on the 
subject. At that examination, this person declar- 
ed that he had left six copies oi the note with a 
servant at the house of the agent for the cre- 
ditors, the day previous to its beinff moved ; 
and on his cross-examination he stated, that the 
letter, which accompanied the copies of the 
note, was inserted in the letter-boox of an in- 
dividual, who, he said, was in partnership with 
the pursuer's agent. It was objected hj the 
Counsel for the creditors, that this individual 
was the real agent for the pursuer ; and there 
were produced two Acts of Sederunt passed in 
1818, finding him guilty of falsehood and im- 
position on the Court, and suspending him 
from acting as a practitioner before their Lord- 
ships. It was objected also, that no certifi- 
cate of intimation had been lodged in process 
at the time when the decree was pronounced, 
in terms of the Act of Sederunt, 20th Novem- 
ber 1740 — ^that the ex post facto certificate was 
not in terms of that act — ^that in truth no inti- 
mation whatever had been made — and that the 
agent for the creditors, his clerks and servant, 
were ready to depone that none had been de- 
livered. On advising the case, the Court held 
diat the clerk, who was alleged to have made 
the intimation, was the only competent evidence, 
and therefore they refused the reclaiming note, 
and adhered to the interlocutor reclaimed against. 
The pursuer did not ask expenses. 

Counsel for the Purnuer, the Dean of Faculty and 
J. Wilton ; Robert Cairns, Agent.— For the Creditors, 
Patrick Robertson; John Rymer, W.S. Agent — Sir 
W. Scott, Clerk. 

Jtdy 4<, 1829. 

No. 427.— Tbouas o. Walkee's Trustees. 

Fadory^'^povper tf-^Circumstancet under which held, thai 
Trvilees acting under a trust, whiih conferred ufHfn them a 
power of tale, and vf ajrimating a factor, were bound to im» 
[dement a vile, effected by the factor appointed by them in 
termt of the iuid truit, afthnugh the pf>wer of tale was not 
omferred upon the factor by the trust-deedf nor the sole 
jtaitctioned by the trustees. 

The late William Walker, by a trust-disposi- 
tion and .settlement, disponed and conveyed all 
his estate, both heritable and personal, in trust, 
to the present defenders, for the purposes there- 
in mentioned. And the said disposition also 
contained full power to 

" The said trustees, and to the acceptors or ac- 
ceptor, and survivors or survivor of them, named or 
to be named as aforedaid, to sell and dispose of my 
said trust estate above disponed, and that either by 
public roup or private sale or bargain, as they shall 



think fit, and to receive payment of the prices there^ 
of, and to grant dispositions or other writs requisite 
and necessary to the purchaser or purchasers." 

The trust-deed also granted power to the 
trustees to 

" Appoint a factor, either of their own number, or 
other fit person for upliftirtg the rents of my said sub- 
jects, principal 8um,&c. of the said trust, and from time 
to time to employ the same, and the prices and pro^ 
ceeds cfihe sM trust estate, upon such securities, real 
or personal, at they shall think fit,"&c. 

In virtue of this power, the defenders grant- 
ed, 6th Februai^ 1810, a power of factory to 
Mr Thomas Corbet, writer in Edinburgh, one 
of their own number, with 

*' Full power, warrant, and commission for us, and 
in our name to grant, subscribe, and deliver all rights^ 
conveyances, and other deeds, which shall be found ne^ 
cessary and expedient, in the course of the management 
and execution of the said trust, and ^reneraUy with power 
to him to transact, and do every thing in relation to 
the execution of the said trust, which we, or either of 
ud, could do ourselves, if personally present." 

Corbet proceeded in virtue of this factory to 
sell parts of the trust-estate, and, in particular, 
a house belonging to the estate, to Mr Hatton, 
and another to Mr Ferrier, of both of which he 
(Mr Corbet), as factor foresaid, received the price, 
and obtained for the purchasers regular disposi- 
tions from the defenders as trustees. It appeared 
that» on 2d April 1810, Corbet sold another por- 
tion of the trust subjects to the late Charles 
Walker, who paid the price to Corbet, and af- 
terwards re-sold and assigned his right inthesub-' 
ject, to the present pursuer Thomas. At the time 
this subject was sold to Charles Walker, it was 
burdened with an heritable debt, and Mr Cor- 
bet, according to the pursuer's allegation, un- 
dertook at that time to get it disencumbered, 
and to procure for the purchaser a valid dis- 

Eosition from the defenders. Corbet, however, 
aving i&iled to implement this part of the bar- 
gain, the pursuer brought the present action 
against the defenders, concluding that they 
should be ordained to disencumber the subject 
sold, and to grant a valid disposition. The defen- 
ders lodged defences, in which, — 1. They denied 
that they had conferred a power of sale upon * 
the ftctor ( Corbet), or homologated the sale to 
the pursuer's author ; and, 2. They averred 
that the full price of the subject had not been 
paid to Corbet, whose accounts (which mve the 

Eursuer's author credit for the price) had not 
een examined since his appointment, and were 
at present before an accountant. ■ In answer, the 
pursuer maintained that the defenders, — 1. By. 
the terms of their factory in favour of Mr Cor-^ 
bet ; 2. By homologating other sales effected by 
him ; and, 3. By their negligence in not bring- 
ing him to account for eight years ; must be 
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held, in a question with a thifd party, to hiive 
acquiesced in his (Corhefs) trantoctions* 

The Lord Ordinary, by his interlocueor, on 
5th Jane 1829,— 

« Finds, that Mr Corbet, by bis factory, had power 
▼eftf^d in him to Sell fhe snljectr in quesiion ; aod 
finds chat tbe^ missives between Mr Thosaas Corbel 
and Mr Charles Walker, were binding oh the de- 
fenders; and before further answer, remits to Mr Win» 
Fau^ acconntinit in BdinUuxgh, to examine the ao 
coants in process, apd to report whether the price of 
the subjects in question. was paid and accouptet) for 
bv the ssid 'Charles VV^alker to the said Thomas 
CfbrbetV&c 

l*he defenders having reckimed t^inst this 
Interlocutor, 

Lord tialgraif Tfaa of opiniov^ that the factory 
here conferred' was 911^ entitling Corbet to sell 
ihe subjects ; and that #s defendeirsy by allow- 
ing this faetory to b^ held <Nil4o.the public, and 
acted upon, hM honnd ffc cm Jies to ratify the 
iiot« done in virtue of k. B«^ they might stiU 
call their factor to aoodmit. 
. Zord Ctaigie considered. th« wromnstance of 
the defenders having fatted to s»ll ihe factor to 
account for eight years, ahnoat a u ffioient to «n- 
tide the puhlic'to odieve that, they had acqvies* 
ced in hiB acts* 

Lord GiUies did not think that tiie trustees 
had any right to grant a factory wilh a pofrer 
of sale ; nor did he think tliat there was evidence 
here of thetr having granted tU At the same 
time, the acts of aooutcscence and homologation 
on the part of the aefenders were suffioient to 
suppwt 8nbstantm% the JLord Ordini^*s inter^p 
loGutor. 

The Court accordingly found* as fellows :*«<!> 

•* Recal the Lord Ordinary's interiocutor reclaimed 
against : Find that, in all the circu^nstanbes of the 
case, the sale by Mr Corbet roust be binding on the 
defenders, and .cannot he blyected to, by.tlie trustees; 
of new remit tflt,Mr Ik Psid, aeeoinitant 10 SiHnbufgh, 
tp examine tl^ accounts. in.prpc^« and to report 
whether tlie prke of the st^j^f ]o,^^tiqQ,was.paid 
and apcouiited'for to the said X^Qip^S vqi;p?Jt, lyr the 
shid Charles Walker,*' 'ic. ' * " ' * 

Lord OrdUisry, Newton— -^f I* DeaQ:of F^caltFYJcf* 
frey). J. S. More,-^^. J.W. Biiir^r X, ^. Hpbs^t- 
vioft, pursuer's Xgent ; Geo- Tod, lan. Defender's 4tfent. 
--Sfr W. Scott, Clerk. ^ 

SECOND division; 

June 24, 1829. 

No. i!^— >R0BEaT80N, &C. V. Nl8BEP,&e. 
Discharge to fxecu/ors.— -7,1 000 wat begveailted to a Lady 
in liferent, and io her Daughters, if they survived their 
Mother in equal sftares, in fee—^ield, that a discharge by 
the Liferentrix and Fiars, xvOtUd not exoner the Executor 
of the Testator i but the setthment being an £ngU^h dewlf 



■ tA« Piarties mere recommended to 'jmtpajm a JohU siM0 

Jbr tU (»pauof| of SngHsM Co^nseL 
Th^ deeeased Stmth Stewart^ of the iskskk^ei 
Jbunaica, by his hist will and testanMm^, dated 
9d December 18CI&, gave and bequeathed to hie 
second sister, Ann Maefolane, wife of liie de- 
ceased Hugh Maefiuda^e of CoKchra, ^e hite^ 
rest aiisfaig from the som of £IWQ^ to kr^ptM 
to her asuHialiy dmrtng^ her Ufe, a^nd iMSiedlato-^ 
ly after her decease, ne appointed this amn to 
be paid to her danghtera eqpall]^ ; and he thei«e- 
by nominated and ajn^nted hia bMi^bevv Jehn 
Stewart^ to be his ante executor. Snntbj|S%ewB-' 
anrt having brother aeoep diad^ his ted* of the' 
olBoe of ^xeontor, and remitted HIMO to the 
said Hngh Meoteiam^ hf Tshoaa li hoe* nsv 
granted, payjdslo 

' " To the said John 9te;^art ^ exectftor *forfKi?d,r 
Whom Aiiling, to the several legatees hi^fuVe liM^m- 
ed far their respective iateresta.'* 

Thereal^r, Hngh Afedhrhme executed 9 tfft^« 
defed in favour of Nitebet and PeeMesf by "frtentt* 
his heritable propert)r was sold, disbnrdcned of 
the said bond, which w/is reduced, on tile ground 
<yf the mfeftment upon it not behig dtaly record- 
ed. t<Nlnda, however, were afterwards recovered 
f6r paying the sum contshied in lAie bond. Be- 
fore this sum was recovered, John Stewart &hd-y 
leaving Alexander Robertson and. Kenneth^ Mac- 
phersoh of Jtuiiaica, his execntors ; luid b^re 
It oonld be again invested, Singh Maet|U'l|iiio 
died also. Tlie £100a was reoeiyedby N|i4fer* 
and Peebles, by whom it was tent out on hpri^ 
Ue security, with ^e approbatiqfi of M)ts Mhor 
farlane and her two daughters, one of wdion» 
waa in minority ; and also t^B Prineipal Mbeftr- 
latie of Qlas^Qi^ College. 'Rie secu^ii;^ waa; 
taken in favour of Nisbet and Peebles»^ 

** Or the smryivor of them in trust, for the uses». 
ends and purposes ^e^cificc| iu.the last wiil andsettle-' 
ment of the said Smith Stewart above recited, that b 
to sav, for the use and behoof of the said Mrs Anne 
Macfarlaae and her. children for thwaiMal lighte 
and interests." 

Alescander Roberttomiad the other exeeetore 
of John Stewart, not having been consulted on 
the subject, obtained the opinion of Bnglish*- 
Connael^ that his estate^and exeentors were re*- 
J sponsiblo fi^ the due and proper investment of 
the £10005 80^ long as it was liferented by hfra^ 
Dt^acfifflane^ till tt was paid and discharged hy 
the legatees ^titled to chnm the same athftr 
death. 

In tliese circnm8tance8,4fae present action wae 
instituted by John Stewart's executors against 
' Nisbei and Pieebles, and Mrs Macfarkne and 
' her daughters, for repayment of the LIOOO, or 
to have it declared, that it vras properly iftvest- 
j ed, and tlmt they were exonered. In support 
: of this action, it was pleaded for the pursuers^ 



Digitized by 



Google 



No aij 



SCOTTISH JURIST. 



327 



HuX die LiOOO having orig'mr^ly fdimed part 
of tlie ex^cu^ry of a person whose successicm 
Air^^ regulated try Eag^isb lawt their jresponslhi- 
Uty must he regulated by that liiw, and that 
tliey wen bound to re-inyest the money in such 
seeure manner a3 fhe Taw of England requi«'ed 
^fchat I^isbet and Peebles had no legal right to 
.•intromit witli and re-invest U at the period and 
in the miuiner th^ did — that by the terms of 
^he seicurity, they could call up {he money with- 
out check or control — and that it should be re- 
fjiyested at jfehp, sight of the Cour^ It was an- 
j»weced 1^ the de&nders-r-tha^ from the ten«s 
of the original b<>nd| the right to uplift the 
momty dei^Ved on Mrs Macfiirlane alid: her 
dka^tbn-'Aijait John Stewart was sufficiently 
jtaonered' by lending it oot on heritable seen- 
$Aibf9 but the defenders ofered to gnuit a dis* 
"ichiirge tioi .t^Ki pursuers-^sthat the pre^t sequr 
nty w«acuneiiBeptienable--and that, a^ the ao- 
Ison iraarded a snm of mone}? heritably secvred 
ID Seonad^ the law of Bngland did not apply. 
The Lord' Otdinory>, on aa vising the case, on 
aoik Majt i628|. pronouneed this interlocur 

** TUe-Bord Ordtea^f hMUff resomed consldera- 
iien'of the'(J«lMtl»» afld adt iieJ^ the prucev^ Finds, 
as no discharge was given by the parties iotercstQd 
in the be(]iiest of tkeKlateSiniUi 3taff>rt to the dr- 
^ ceased John Stewart, his executor, yvlien* the .inoney 
wa» seal -by' hint to' be invested in thjs coiin|rv for 
their b^AoQ^. thai* the executors pf the said Johp 
jSMHrart*- are now en titled to a diKharge, so as to 
*eaDonef the estate of the said ji'obn Stewart;, and, 
jftofefoie, ordeine t^ liferentrix, Mfs Anne Macli^- 
lan%and her ti<o daugluers, Catherine aud.l^argaret 
.(Mary), and the curator pr curators of lilargai^et 
4M^ry), who is still in minoiiiy, to concur in grant- 
ing a discbarge to the pursuers, as executors ot John 
8te«art ; and finds, in the circumstances of the case, 
that this will be sufficient exoneration to them.; and 
.open the defenders producing this discharge, executed 
at their expense^ iiada no other expeqses due^ and 
•decerns.** 

Against thh judgment be<h parties redaimed 
to the Conrt-^the pnrsuers, in so far as it did 
not find, deblak'e and decern, in terms of thto 
Bbel;-— or, that it did not find them entitled to 
a discharge frojoi aU. the parties interested, ae- 
. carding to' th,e law of Engkuid, and exjpenses ; 
and the defenders, onlv in ao f^f as expanses 
werenot foiind doe to toeiQ* 

On advising the redaiining notes, 

Ti^ Lard' Jusiic€'Clerk observed, that the 

executors of John Stewart were entitled to b!e 

jpnt in coibplete securitv hi the diseharge of 

this be^nestL' A. cfiachar^e by Mrs Macfarhine 

' and her diiujg^ht^rs wbuld not t>e sufficient, con- 

, sidering the doubts expressed by; English Coun- 

•eL* ' 

Lfori Gknlce observed, that the. representa- 
tive of * Johli Stewart would be Tr-ble, atf any 



time, to any person wIm> eofidd shew a right un- 
der ihe will of Smith Stew:art. It was rash to 
uplift the original bond» without some commu- 
nicatioa with the executors of John Stewart. 
The best course wonld have been to have raised 
a multiplepoinding. 

The following intedclooutor W|i8 pronounc- 
ed:— 

^ Recsl m hop sieitu the interleontor reclaimed 
agaiost, apd, remit to the Lord Orfliaary to call the 
cause aud allow the parties to ^epare aioint case oa 
the pQiiita in dispute foir tlie opinion of English Coun- 
sel oF cmirience at the Chancery Barj and thereafter 
to proceed ih the.iiaiise s« to hitn mny appear just'; 
the Cliiiths fbt* api^sea Mnc htde being reserved, and 
remitted' ttt'tWii -Lbrd Ol-dinary." 

Ldrd >h^dWyri,'Qnlii)tfry.;— Coiihsel Tor Pdrsneri, John 
ConingHaiiie ; Johti Bliiir, W.S., Agent. For Defeiideri, 
Jnhn Jiirdiae$ W. Wiiddel, W.a, AseaL— Mr Rollond, 
Qieriu 

June 2&, 1829i 

No. 4ed^— V^>VKis 9. WAPWBLr^ 

i^Jtmfiioa—'BeiflahxtOf' of/dtfntur^ofa conpe^tmre, 
ex fneie abtoAttt^^ of wtohi heAtabte iuhfecis, but 
gutiiijkfd by a back Mt^r, eontaininj, a power to ro 
' (kifmUhesithfccU tff <ti»jf thneunthm ten years, upon 
payment ifd'smklier sUik Ibttn that MtaiedJtn the con- 
veydnce to have been advanced^ wUk alt intt¥est dUe . 
twredn-^r^nd couiainirig aito poufer to occupy or lit 
the ruhject»t inpayment of the intere$U rejuiarty 
duHng the said ten years, Held that the creditor was 
not entitled to hm>eth& pow^ of redefmption declared 
forjfaUdbefbre the expiry qftkat lease. 

In November 1822, Andrew Wadddl, weaver, 
Langloan, borrowed from Robert Wayne, vi- 
triol maker, at Carronlyne, L120, in security of 
which he ^franted a disposition over his proper- 
ty, ex Jacte, absolute, and bearing to be granted 
in consideration of the sum of L148, Instantly 
advanced and paid. In explanaliwi of the trans- 
action, the following baclf jEj^tter V&s granted by 
Wayne to WaddeJ :— * 

'*' Although yon have granted It ny favour a dis* 
popitioki fix, facie, sbsolute, of jtf^fntyects in l^an;' 
loan, dated the 22d day of Novtffcer current, and 
beauribg thld sum. of Ll^ to hate J||n^.paid by me, a^ 
th^ price of said subjects, yet I hpnbv declare that 
the sum actually advanced li^ me 4|ras Ii 12ip, and that 
James Waddejii or James M* Williams are to have the 
power, of redecfming, at thdr own expense, the said 
subjects, at Vn/ time within ten years from the date 
of the disposition, ut)on repaying the said sum 'of 
L'120, with all interest due thercjon^ at t)]|e rAte of 
j^ve per cent.; 4'nd farther, th^t they ari^'tp haVe the 
pojver 'ofVccupyin^ or letUng to tenants the said 
premises during the^iud^teh yeary, providing only 
they pay me the interest of theusaid sum of LlSp, 
at five- per cent regularly at Whitsunday and Mar* 
tinuia^, yearly, by equal portions. It is nUo under- 
stood that you are to have no riglit to cnll upon me 
for ahy 'f;U\W adVioibe of money^ under tbcWd 
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diHpoEition, and that failing their redeeming and pay- 
Sng interest as aforesaid^ this letter becomes null and 
▼Old/' 

The interest was paid on the sum advanced 
tip to Whitsunday 1826, but Mr Waddell refus- 
ed to pay interest for the succeeding years, on 
the ground that he had not received regular re- 
ceipts for those that went before. The present 
action was therefore instituted to have it found 
and declared that all right to redeem the foresaid 
subjects' was lost, and that the said back letter 
had become void and null. In defence it was 
objected — I. That it was the pursuer's own 
fault that the interest was not regularly paid, 
as he had refused to give proper stamp receipts. 
11. That the perio4 of reaemption had not pur- 
rived, and, therefore, that the irritancy had not 
been incurred. The Lord Ordinary pronounc- 
ed the following judgment and issued the sub- 
joined note, 10th June 1828 :— r 

** The Lord Ordinary having resumed considera- 
tion of the debate, and advised the process, sustains 
the defences, asioilsies the defender, and decerns; 
^inds the pursuer liable in e^pences, allows an ac- 
count thereof to be given in, and remits to the audi- 
tor to tax the same when given inland to report*" 

** Note. — It seems unnecessary to proceed to 
the investigation of the disputed facts in this case, 
as the back-letter founded on by the pursuer 
in the Summons, does not, as it appears to the 
liord Ordinary, support the action. Not having 
been written by a man of business, it may not very 
clearly expresa the true meaning of theparties, bqt the 
construction the Lord Ordinary put upon it is this, 
that the power of redeeming was to subsist for ten 
years : that if the interest during these years was not 
regularly paid, the pursuer could not insist upon for- 
feiting the right, but his redress was, by entering into 
possession and levying the rents himself; and it ^as 
only on the expiry of the ten years, that failing ' their 
redeeming and paying interest sls aforesaid,' i. e. paying 
Vp the LI 90, with all interest due thereon, the back- 
letter was to become null and void, and even then it 
would not be ah absolute forfeiture ; but as it is clear 
that this was not a sale for an adeauate pricp, with a 
power of redcmfAion, but a loan of monty on the se- 
curity of a subjesi of greater value, it would be com- 
petent to purge the irritancy at the bar." 

The pursuer- having reclaimed to the Court, 
their Lordships, on advising the relaiming note, 
unanimously adhered to the interlocutor of the 
Lord Ordinary, and refused the note. 

Lord Medwyn, Ordinary. — Counsel for the Parsuer, 
Kefty and Thomas Mtiitland; Charles Fisher, agent 
For the defender, Cunninehame and James Brown lee ; 
IVilliam Vaddel, Agent.— Mr Ferguson, Clerk. 

June 26, 1029. 

flo. 430. — ^The Provost, Maoistbatss & Town Coun- 
cil OF DirNDEE V, WiLUAM ScOTr & OTHERS. 
Non-entry, — Calling Heirs of Fasse^t last entered. 

Jn the year 1827, the Provost, . Majji- 



strates and Town Council of Dundee, as supe-r 
riors of the barony of Hilton, instituted the 
present action of reduction -improhation, non- 
entry, &c against William Scott and others, as 
their vassals in the said barony, concluding, inter 
allay that it should he found and declared, that 
the portions of the land to which the defenders 
have right 

•* Are in non-entrj' by the death of the several vasp 
sals who stood last inHeft and seized therein, and 
through the failure of the lawful righteous heirs to 
obtain themselves served and retoured, entered and 
infeft in the same, and will so continue until the en- 
try of such heir or legal disponee ;"-» 
And that the defenders were liable to the puvr 
suers in the retoured duties of the said lands, 
and of the full rent, mails and duties thereof, 
from the date of citation. The defenders pleadr 
ed, as a dilatory defence, that this action was 
void and null, in respeet that the pursuers had 
failed to direct it against, or to call as parties 
thereto, the several heirs of the last entered vasr 
sals in the different subjects held by the defend- 
ers, to which they had right as singular succes* 
sors. 

On advising the case, oa 9th February 1829, 
the Lord Ordinary pronounced this interlocu- 
tor:^— 

'' The Lford Ordinary having considered the closed 
record, and heard parties on the additional plea in law 
put in by the defender's, which is of a preliminary na- 
ture^ sists procesa till the pursuers shall call the ap- 
parent heirs of the vassals last entered, where these 
heirs are known to them ; and, where they happen to 
be unknown, till they call such persons as the de- 
fenders, possessing the particular feu, shall point out 
to them as such heir, within ten days after a requisi- 
tion by letter to this effect is made to him by the pur- 
suers or their agent.*' 

" Note^ln respect of the authorities cited by the 
defenders, the Lord Ordinary is not quite satisfied 
as to the necessity of calling the heira of the vassal 
last entered ; and the difficulty is not removed by the 
report of the case of Haig, 16th May 1821, the note 
subjoined to which seems rather to indicate a decision 
to the contrary; but, as the matter is doubtful, 1^ 
conceives it better for the pursuers to remove the dif- 
ficulty by still citing such heirs as are known, than to 
protract the cause till a decision of the Court be ob- 
tained on the point. He has no doubt, considering 
-the nature of the present process of reduction-im- 
probation, in which the conclusions as to non*entry 
are only consequent on the production of such titles 
by the defenders as exclude the pursuers' right to the 
dominium utiles that it is competent to cite the heirs 
afler the production is satisfied ; and that it is still 
competent, in the present stage of this process, as 
the defenders did not bring forward this preliminary 
plea or defence till afler the record had been closed. 
If the pursuers think differently from the Lord Ordi- 
nary, and wish to try the question, they may do so 
by reclaiming against his interlocutor.'' 

The pursuers, accordingly, brought this jadg- 
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jnent under the review ef the Court by a re- 
.daiming note ; on advising which. 

The LordJuslice-CUrk stated, that he thonght 
the course the Lord Ordinary had taken was the 
proper one, vis. to call the heirs of the last en- 
tered vassal when known, or when pointed out 
by the partv in possession. The opinions of 
Bankton and Erskine on this subject were very 
material, in point of form, t}ie heir must be 
called; but it is not necessary to take decree 
against him. The decree is a decree against the 
Ifuids, thouffh, in point of form, it is necessary 
to call the neir. The heirs are not bound to 
enter, but they must be called ; this is the usual 
course. 

Lord Glenlee would have doubts if, by ad- 
hering to this interlocutor, a general principle 
were to be laid down. Simple declarators pro- 
ceed on an allegation of non-entry ; but the case 
is different when the summons calls for produc- 
tion of the titles, and concludes, that failing such 
production, the pursuer shall have right to the 
lands. Before the question of non-entry can be 
entered upon, the rights must be produced. In 
the case of Drummond, the non-entry went on 
without calling the heir. 

Lord CringTeiie^ — The abstract auestion was, 
—-whether it was necessary to call the heir of 
the vassal last infeft. His Lordship said, that, if 
lie must be called, this would, in many instances, 
take away the power of bringing this action al- 
together. There was a great difference between 
what a superior mat/ do, and what he must or is 
bound to aOf the one was permissive, the other 
imperative. His Lordship thought that the su- 
perior might call the heir of the last vassal ; but 
lie may not know that the subject )iad been dis- 
posed of. The authorities look to what the su- 
perior may do, not what he must do. They do 
not say, that if the superior is satisfied he must 
call the heir. The heir is not bound to enter ; 
indeed, he is bound not to enter. He represents 
his predecessor, and by entering, he would con- 
travene his predecessor's deed, and must imme- 
diately denude. The superior would not enter 
him. It never ean be necessary to order a party 
to be called who cannot be bound to enter,-^in 
whom it would be injustice to enter. The su- 
perior may call him if he please, but he is not 
bound to do so. It is only at the death of the 
seller that the subject falls into non-entry. — 
BeU on Conveyancingy whose opinion is appa- 
rently at variance with the authorities quoted by 
the Lord Ordinary in his note. But these were 
different cases. The heir selling, before his own 
titles were complete, is bound to' enter. In both 
these cases, however, it was a sale by the heir. 
When there has been no entry for 100 years, 
how can this Court find out who are the heirs ? 
But stilly if it is considered necessary to call 



the heir, this is no answer to the defender. If 
this case were not to be held as a precedent, hjs 
Lordship had no objections to sist process till 
the proper defenders were called. 

Lord PUmilly observed, that the Lord Ordi- 
nary had not laid down a general rule ; he only 
recommended this course in >this particular ca^se. 
His Lordship saw no reason for altering the in- 
terlocutor. 

The Court pronounced the following interlo- 
cutor :— 

*' In respect that the -titles of the different defend- 
ers are not fully explained and ascertained ; bi^fore 
further answer, remit to the Lord MoncrriffJ ' Ordi- 
nary, to inguire as to which of these defenders the 
present process ought to be sisted ; and thereafter 
to proceed accordingly at his Lordship sliuU iwse 
cause.*' 

Lord Newton, Ordinnry.— Counsel for the Pursuers 
W. Buchanan ; John Yule, W.S. Agent. — For ihe De- 
fenders, Rob. Forsyth; Hugh Macqueen, W.S. Agent.— 
Mr Thomson, Clerk. 

No. 4*3]. — Gla^v. Ross. 

A property bdonging tojipe partis being agreed to be saldr-^ 
one of the teilen re/used to implement ^he sale— <i mandate 
on the purchaser to pay a debt due 63/ the ttfUers, out of 
the money in his hands belonging to tfie sellers^ held not to 
apply to that part of the price due for the shares ofthepro* 
pertyto which no title was given. 

In M«roh 1822, James Glass, late mercbant 
in Burghead, now residing in Whitefield, agretd 
to purchase from AJexander Eraser, residing in 
iPorres, and his three children, a small property 
situated there, at the price of £230. Before the 
transaction was completed, it was discovered 
that Alexander Fraser had only the liferent^ 
that his five children were fiars, pro indivisoy that 
one of them was dead, andthat another had gone 
to America, so that three -fifths of the property 
only could be conveyed to the pnrchaser. A con- 
veyance t6 this extent yni& granted to Mr Glass, 
and £138, being three-fifths of the purchase 
money, was paid. Frfiser and the children in this 
country engaged to make up titles to the child 
who had die<C and tb procure the consent of the 
one in America to the sale of his fifth. On the 
faith of this promise the purchaser advanced the 
sum of £33, to account of the price of the re- 
maining two-fifths of the property. At this 
time the Frasers, being indebted to Mr Georg^e 
Ross, mercbant, Forres, in the sum of £41) 
granted him the following letter :— 

"11^ May 1823J.-*-We, the subscribers, hereby au- 
thorize and empower you, to pay to Mr George Ross, 
merchant, Forres, the sum of L4*l Sterling, being the 
amount of an account justly due and resting by us to 
bim, out of the first part of the money at present in 
your hands due to us, for the property which you 
purchased from us in Forres: and that y^.will >.i^ 
not pay any part of the money until such time as ho 
is satisfied of said account," 
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To tills letler tlie following' answer was rc- 
turA«d If Mr^ Glass :— ' 

•'IS/A Ifoy 182^.^1 am just now faroured with 
your \ftUx. of which the above Hi a copy; ftft'^ .shall 
attend Vo its tenor s and will also take caf*e' not to 
pay any part Of the money until yoa are vaiitfied**^ 

Afr Ross having been wnsuccessfn! iH prcicnr- 
in^ ^ynient of his '^ocoikit frotn. ihe*'l<VMel«, 
rai8e4 an action before the 8her]£[ of Elginshii-e 
af^st^Mr Glass, concluding fbr paW^fit in 
virtue of the letters before quoted. hideAsnce, 
it was pleaded by Afr Glass, tha^ he paid niore 
than the full price of the tliree-fifths conveyed to ' 
hiii^ before the date' of the tettcfrs founded On, 
and that be was not bound to pay any more 
money until a Talid conveyance of the remain- 
ing two-Afths was delivered to him ; tl)at the 
Fxasers could not give Ross a better «laim on 
l|im tbaa thev theniselvos poteeased; that the 
letter fonnded on was a mere obligation iti>/ 'to 
pay till Ross toas saiisfied. It was answered^bj 
MrRoss-,'tfaat he was ignorant of fflasVa bar- 
gain with t)ie Frasers— that, having furpished 
9i«m wkh goods, heivcei^ed tlmff order «n Mm 
for payment, which he signed; tliat the obliga- 
iion being in re mercatoria, It could not be ^ffect- 
^d by th^ state of ti.nsactioBS between ^lass 
and the Frasers. 

The Sheriff- Substitute^ on advising this catie 
on 29th I^ovember' 1^; pronornceck this Inter- 
]ocotof'':-r- . r.. I - -. . 

' ** This SherifflSubstitute having advised this pro- 
cess, an4 haill aeliale, tp respect it appears that the 
dofemter ha^r'no Value iii his hands belonging to the 
' • Ffasers, and that the letter wasi' granted under an vin- , 
(ferstanding that theremahiing tworiifths' proportion of* 
the price of the subject to he Conveyed to him, and > 
which price he was to retain until the pursuer of the ac- 
t'^on was first satisfied: Therefore, assoilzies the defen- 
der ; but, in respect of the ctrcqnittUnces of this case, 
find^ no expenses due, and decerns*** 

Upon a reclaiming petition the Sheriff-Sub- 
ttitttte adhered \ but the iiheriff/ou appeal^ pro- 
q.ouDced'thisiaterlocator:-^ . 

* 14M Eehrmty 1887.— The ShcitfT-Deriute having 
adfised this process, and hoilt detoe, with the fore- 
going minnteof> appeal, alters and recals lakt interto- 

. cutor, mid deoerns,9gain8t the defender in terms of 
the libel ; but finds no expenses chte, ei^cept the dues 

. pfextrac^ and also decerns tlierefor.'* - 

This ju^gnient was a4vQcatcd by Mr,G]ass. 

The parties maintained the saine plpiis as in the 

lafenor Court ; and, on llth June 182^,' the' 

licard Ordinary pronounced fhis ihterigcuior :— | 

'*TbeLorcl Ordinary, having h(^rd parties' procu-- 

^ raters, for the reasons above explained advocates the 
causey and, in respect that the advocator truly paid' 

^ for the three-fifths of the property which he purchas-< 
ed, and would have had money in Vs Inuids only in 
fhe event of Jiis ginning right to the oilier two-filiT 
which be has ob^ iqeJi tii uVes the dcf .idcr Ace 



sfnrfii, i|nd ilecern^: I^ml^ him j*itttled ( 3 expepsesr; 
and remits to (fafe Auditor to 'tax the srime. ' ^ : 

' *^ Xofr'-^Fniiii the ^spos'tton produced* 4>>ted 
. Blared y^i^t itfis proved that tli^«adyoca(or jmrd^as- 
ed ihree-fifchs of the heritable projjerty belonj^ng to 
the (Erasers for LiyS^ which sum he \m^t as the dij- 
^ position bears the reveipt of the money. He states 
thdl fie'ali'eed to buy the '^Ho^e [iropmy it L230 ; 
lluf, akit' ijfpehr^iJ ihjtt one of 'tjie ^rf^rs, thfen in 
AnJertca, Imd' right? to ^diie-ififth—th'dfir another of theih 
WiiS'deddi Whbse fiBH Evolved to those in thUr cuilA- 
ti'y alid die person in America^ those liere cduki not 
give a title to* the other two-^bs^ but the advoca- 
tor in the « hopes of getting a right to theiii al^, paid • 
to account I|3^ Xp^^u sifuatipn, tl|eo, tlie J^rasers 
wrote the letter orTnandate, i!th Mliy 1822, dcsirii^g 
the advocator .to .pay to the respondent iiiel. as the 
' aAioiint of an'^ccouht dtie to him * but o^ the^^t 
part of ^ the aioi^y at pretent In j6wt h^ndi, dtle to 
US'for the p#dp€lrty Whilch yOO purchased from US in 
i Forres/ The advocator ^ulijoiaed io tbemibdale 
» an answer. 18th Bfey iaS2| owning the haviiig' se^n 
\ Uhi madtkte, and adding, ' I s^alt attend to its tenor, 
, and alfo m\\ |ake 'care not to pay qn^ part of iie 
I moncjf. until you^ are. siiti$(^ed/ The mooe^'?-^ 
. What money could this mean j but the price refhaiiiing 
unpaid fOr the twor6ftb.s.Tor he had, two motiths b 
fi>re,^aid-the price of the three-fifths. The r^pon- 
dent says, that there .is no cvideticc of* the pu'rchnbe 
of the two-fi(tiis. But* the evidence is palpMile ; be« 
'< cause' but ibt that he had no money itf Ins hanf^^ 
far the (iroperty Which he had purchased, for he: bed 
paid the h 138. The advocat6r iias no objecticMi to piy 
. ilie price of the two-fifths, when be gets a title, to 
f them; bu( the Fraser who is in America ref^se8 to 
^ sell his share, and .the result Is, that at present the 
advDCator owes nothing to the Fraser£ The Inter* 
Ipci^t.or, therefore^ of the Sherifi-Substitute is pcrfccL- 
' ly correct, and was wrong altered t>^ the Sberifi-D. - 
' pute." ^ ' 

A^inst tlus interlocutor the pursuer, Ross, 
' reclamed to the Court; but, oh ad vising the re- 
^ claiming note, the Court unanimously adhered. 

Lord Ordinary, Cringletie. — Counsel for Advocator, 
i Skene and Cisrnegie Ritchie; Bornet and GonkHi, 
^ W. S. Agents. For Comphuncr, Jameson rid M. l\ 
. Brawn ; Hubert Lockhart, Ageiit.^i\k HotUitd» C'lel^ . 

. ^0, ^52L-ttMaNN & COHFA.SY AND UAaVEY HaLL 0. 
A^.EXANDEa Sj^KINVSO, 

- Morale €iim ngainst the Porten* l^igty tf AbardtKa for a 

- imrctl irapeU to ihnr wftarf and q/UnoarUs iusl, not cut off 
5 6y<i rftftoy, on ihe jjartu/ihe consigftAs, of Jive hwUJfs, 

tiurins tDftiph they were tracing the goodr afnis^ing. 

jToseph 'Ma^n aikd Ctfmpanv, button-manu« 
^ f<ictut*ei|' th 'i$Lrming;haai, in becember 1S25, 
." forwarded \6 Mt* Hp.rvey HpJI, merphaot in 
^ Abei^eeti, a bojt; addi-essed '*']VIr Hall, Aber- 
[ deeH',** d6iltaihin]g, inier atta\ a quantity of but« 
, tpto, am6vnting in yaliie to about L33, and, oq 
, 1st Jand^ry ISiiS, Mx H«n received the invoice, 
'i accompanied bv a' letter iutimating that the box, 
'. had bedm fdrwdrdcd to Mil'cr's Wharf, London ; 
but neither was the nalue of the vessel, by wi.*ch 
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it was Bent, i|or the date o£ ito ^mg, 4A8Bil^M4f 
mentioaedL About ike n^ddh. oC Vfikm^fS^ mf 
Hall appears to have written Ut Ifew «^ Com- 
panY tint the box had not arcwpd^ 4|i(}( ^mJ; kk- 
quiry had been made lUi the we^h-bcNtf^. 49£ it 
without success* Mr aaXL recett^d, w qps^^r 
to this le^^er, Ikearing di^ post mt^ qf t)|Q.^ 
o£ February, inclosing the receipt grf||||^by.tl|^ 
agents at Krminghai% by wh<im t^o. kox. b«4 
been forward^ ta Loudoif^ and tAtinMliipg: tJJMIt 
they had written directing inquiries ^ l»e iiuidp 
at MilWs Wharf about i^ and ilm r^tt^^ 
communicated to Mr Ueil' On.^tJi. Amk Mr 
HaHintiiiiatedto Mann ^d CompHAY 9iii^ ^ 
Vox was still, amissin^. In aosMc^ l^Iiyia ^lul 
Company, in their letter o£ Iptti wy> Q?<})l^- 
^ tlieir surprise fU this, ^^ supposiiw, lx)p||ky<mr 
silence of near three mont(|s, tbsAUi^ V^Jt kfid 
been delirered long ago,*!/ Q^ |)i^ sa^o. dny 
Mann and Com jiany wrote to. MIUf^Y '^yllrvXf 
on the subject, hnd on the Wk Ifoy tli^v, i;fi- 
ociF^ an answer^ staiing.that^ahaXhiidLQeen 
forwarded by the Cato, which sailed on. 9fb 
"> J^puarjr." ' TJhi^ infpigpiiLtfpn yv^ cf(ii)piMini- 

' cated.tid Mr Hi*U on rciceipi Ym<lliA. mj^ 
tions appear to hare been made b^. Mi: SUl at 
Mr Yiue, the manager of. the Shipping Com- 
pany at Aberd^n. '*" ^~^^ **'^ ^^^ '^ "^^ 

deiitaUy dtscorei^ed 

In consequence of S 

teredfii an account 

M-Yi»V It. was' ; 

the box had i\cen ta 

her of the JPorters*^ • 

name of Jai]^ie9ohj [ 

ifprwarded it to i^ < 

nied.thathe had e 

gulations of the Sc ^ .. --_,^^, _. -^-^ 

a monopoly of the rigl^ of delivering all goo^ 
landed at the liarbour of Aberd^^n, ihey aire 

- declared to be liable to thepiiblic^ ksabody^ for 
the value of any 'ai*ticle wnicli may be laiided 
and entered in the wharfinger's book. ' 6hpr|ly 
after the discovery of the box^ aclain^ W^smiufe 
for it by Ha)Iand,]V|iinu &, Cq. a^\iisj(^t(^ ^Oj(- 
ters* Si^iety ; and in Um^ month ot Jume anjaction 
was raised before the M^^H^^^ of Aberdeen, 
against Alexander Skinner, deacon, and other 
individuals, members oftbesaid Spci^ety.of Por^ 
ters, concluding for payment of tl^e value. oCsaiid 
box and its contents. After cipusldf^'rable pro- 
cedure, the Magistrates allowed the n^embers of 
the Society, and Jatniesbuhimsel^-the person b^ 
whom the bo3^ had been taken pos^es^n of, tp 
be addi^ced as witnesses to the deUirary of It; 
and ult^m^tqly held* that the Society had suffi- 
ciently instructed .their allegation,, that the box 
had been delivered at the snpj) 6f Mr Haiti to 
whom it was addressed. Against, tbip judg- 
Bient separate advocatipns weta prfseiita4>% 



w *Wh Jw %^7^ ,% v0«m"» vwtaw^ 

^ XiMliordOfdimy hwiiog heard iHtfik^'procoi^ 
^SS9^.to dw<>^p£4ieqi»e8|^i|i 
k4. pr% qlara^, the porter^JfAipicf 



vt^tp^sfie^ iojr^ t^e (fcfpna/?r in 
Port^s -So(;;iety ; bi|,t fii^ds thai 
I \}y tlie Ai^a^stra^ do^s not 
of the^x a|i(| gpod^ in que»- 
• to tne fdTerior Gotiit, wjth' in- 
structions to alter the interlocutor submitted to re? 
view, andto'pr^ceecl with the. inquiry' ii{Wthe valui^ 
<iC.m(^ontents oCsaifl box, andjd^icns: Sods the 

'Biia in^ioeutar waa iiftdam>ad« against and 
ihaeoni^88^May,lS8ai pix^pounoedtUs is^ 
terbH$pto£i— - * ^ 



been made. at. thal^. tinie». the deliv^. woujbd 

ea^iiy.hajre.h«ea estaWwhed» or. if th/9 bo^ had 

h^eHLSftofot it.mi|^ hava heaa refiffvfsr^ la 

aii3i^r» il. wflg mw itai n ad for: tb^ tdyofiatoxf, 

thal^,there,.Hfiia. ho undue dela^ or.renaiswess.cMi 

th^ parl^ and that the. Soi;iety. w^d^ notioa- 

titl^^idfaBeesuch apk^-rtjiattlw^i^l^geddf^ 

lay^icookl^nly be held to hs^ iron^ the. prohaUa 

period lichen the box,m^ht arrivet wihipK might 

not. hf^ve been foe a.niantlv af)fer the diami^. bf 

' the box fiwm Binni«gham> as the.caoi4 oetween 

. that nlace and. Londott miffht have boenfroxeoy 

and Oie parage might have fieen^miiGh longertfaan 

, li rea%.waa>-^ tnat^ at any rate» ttio aduOfiatofa 

.Jiadiiiwd.evei|^ rfflwmbw exectioa. la txwao 
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out and recover the box, and did not wilfully 
prejudice the interests of the Society in any re- 
spect, — ^that the question here is not whether 
the advocators were bound to inspect the hulking- 
master's books, but whether, by pursuing the 
course they adopted, they had been gtfilty 
of negligence or undue delay, — ^that the Society 
had suffered no prejudice by the delay, as this 
could affect only the evidence of delivery, and 
the Court had found that the box was not deli- 
vered. 

On advising the cases for the parties^ 
Lard Pitmuly observed, that the obIt points 
fixed in the case were the liability of the Por- 
ter's Society, and the non-delivery of the box. 
The mestion then came to be — Was the relief 
cut off in conseauence of the delay of Mann and 
Company to make inquiry ? His Lordship knew 
of no precedent or principle of law for this. 
The dielay was in some measure accounted for. 
Mann aad Company might have brought their 
aetion against the proprietors of Miller's Wharf. 
But they waited for nie result of the inquiry, 
and ultimately brought their action against those 
to whom the pox was traced. It was necessary 
to see which of the parties was liable. The de- 
Jay was occasioned oy tracing m^iere the goodsr 
ivere. This delay for the previous inquiries gave 
the defenders tbis advantage, that the proof 
might turn out defective. 
L,ord Glenlee concurred in the above opinion. ' 
Jaord Cringletie took a simiiari^.viawef the 
ease. His Lordship thought that die question 
was— Whether Ahwe had been- such mora as to 
remove liability, from 4he Society of Porters ? 
But his Lordship doubted how the question of 
fRora could be pleseded^. unless in a question of 
proof, whether the box ^was received or- not. 
But if the carrier said that he:got it, his liability 
must continue unless the claim were cut off by 
prescription. He cannot free Jaimself of that 
admission ; and, as the Society of Porters are 
identified with him by their regulations, they 
are liable. 

The Lord Justice-Clerk considered this to be 
a case of considerable importance. It was a ' 
question as to the constructive liability of a So- 
ciety for malversation of one of their number. 
It was not the case of a eommon carrier at all ; 
in that case the view, stated by Lord Cringletie 
would be unanswerable. There was a neglect 
on the part of Hall and Company to inquire 
after the goods. Before rendering a company 
liable, it must be shewn that that diligence was 
done for recovery of the article amissing which 
the law requires. In the present case his Lord- 
ship thought, that the Court were not entitled 
to decern against this Society. How are they 
constituted? They are responsible as a body, 
and find eaution to the Magistrates* One im- 



portant regulation of the Society is, that aU 
goods, so soon as they are landed, must be ea- 
tered in the hulking-master's books. Till that 
is done, and till thev be entered also in the 
wharfinger's books, tney cannot be removed. 
The parties who now endeavour to enforce the 
liability of the Society are bound to know these 
r^^ations. The facts of the case are not coi^ 
tradicted. Some allowance must be made for the 
conveyance of the goods from Birmingham to 
Aberdeen via London. But no inquiry was 
made till after the lapse of months, although 
the opportanity for investigation was notorious. 
No complaint of neglect was made against any 
of this body. His Lordship thought that the 
prindples which had been applied by the Conrt 
m cases between buyer and seller, consigner and 
consignee, must regulate this case. There had 
been gross negligence on the part of Mr Hall 
and Mann and Company. The Society were 
not, in his Lordship's opinion, liable. 

The Court pronoanoed the following interlo- 
cutor :-^ 

** The Lords having considered the Cased for the 
parties, and heard Counsel thereon. Find that there 
was no delay on the part of the advocators to bar 
the action at their instance ; therefore refuse the de- 
sire of the respondents' note in toio^ and remit to the 
Afagistrates in terms of the Lord Ordinary's interlp- 
icutor of 1 0th July 1827, and decern : Find the re- 
spondents liable in the expenses in this Court, as 
well as in the Inferior Court ; allow an account there- 
of to be given in, and when lodged, remit the same to 
the Auditor of Court to tax and report.'* 

Society's Authorities.-^Erskine, 3.7.29 ; Brown on 
8ale, p. 309, 310, 3ll. Lord Alton v. Fairy, 29th 
January 1568. Wellwood ». Gray, 16th February 
'1681. Mitchell a. Riissel, 22d February 1694. Ste- 
venson 9, Dalrymfile, 28th June 1808. Earl of Dun- 
donald v. Watson, 30th November 1731. Smith 9. 
The Bank of Scotland; Bell, 1. p. 363, note. Lambe 
o. Scott, I7th November 1779. Jacques and Com- 
pany 9, Watt, 12th February 1817- 

Lord Medwjn, Ordinary.— -Counsel for Advocatocs, 
Rutherfurd and Moir; Charles Gordon, Agent. — For 
Respondents, Jeffrey and Meaves; Carnegy and Sbepr 
herd, W.S. Ageot9.-r-Mr Thomson, Clerk. 

June 30, 1829. 



No. 433. ^Robertson v. ALLAawcE, &c, *i 
Court of Sessim hnve no jurisdictiun or jtower to grant exe^ 
cutlm 0/ n vtrdiet in the Jury Court, petiding an appeal io 
the HouM of Lordt, 

The pursuer obtained a verdict in his favour 
in the Jury Court, with esmenses ; and a htU 
of exceptions was disallowed by the Court of 
Session. (These proceedings are reported in 
The Jurist, under date 13th May 1829.) The 
defender carried these findings to the -House of 
Lords, and intimated an appeal, before decree 
had been pr()nounced either for damag^es or ex- 
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peDseSy in terms of the verdict of the Jury. In 
order to enable him to support the judgments 
brought under appeal, the pursuer applied, with- 
oat offering caution, to the Court of SessioOv 
for execution of the findings in the Jury Court ; 
and founded on the case of Madame Sassen. 

The Lord Justke-Clerk observed, that, taking 
the facts as they stood, it was impossible to 
grant this request. The case came to a final is- 
sue in the Jury Court. For those expenses in- 
corred in discussing the bill of exceptions, in 
this Court, they m^y ^ve redress, by taxing the 
account and pronouncing decree. But the Court 
have no powers to go beyond the words of the 
statute, or to direct the Jury Court in this mat- 
ter. 

Lords Glenlee and PitmUly were of the saq^e 
opinion. 

Lord Cringletie agreed. The act 1819 ma4e 
a certain class of cases Jury Court cases out 
and out. Points of law emerging might be sent 
incidentally to the Court of Session. But after 
these were settled, the case went back to the 
Jury Court, and the Court of Session had np 
further jurisdiction. 

.^c^ Jeffrey.— >u#ft. H. J. Robertson. 

No. 4S4w — Smith «. DacMUOND. 

C<nnpen9atU>n-^Heid 4hat a liquid claim cannot be fmpen- 
sated by an Uliquid claim, which it the subject of a dejtend^ 
ing Action. 

This was an action at the instance of Alexan- 
der Smith of Grlassingall, trustee upon the se- 
questrated estates of the Stirling Banking Com- 
pany against Mr John Drummond, merchant in 
Crieff, formerly agent for that bank, concluding 
for payment of £200, contained in a promissory- 
note granted by the said John Drummond on 
the Hth September 1821, to Robert Rainnie in 
Pitfour Mains, payable three months after date. 
In defence to this action, it was stated by Mr 
Drummond, that, upon a general accounting be- 
tween him and the Bank, the balance would be 
found in his favour, — that already two actions 
were in dependence before thie Court of Session, 
for the purpose of ascertaining the state of ac- 
counts, — that the defender had a claim against 
the Bank of £1561, being the amount of certain 
bills contained in his assignation to the Bank, 
dated 1st April 1821, for which they had never 
accounted; — ^that the promissory-note in ques- 
tion was a renewal oi a former one granted bv 
the defender during the period he acted as Bank 
agent ; and he pleaded, that where there is a 
debiti et crediti concursus, compensation is plead- 
able, although there should be different actions 
in dependence for the purpose of ascertaining 
the balance due, — that a multiplicity of actions 
between the same parties, particularly in ques- 
tions of general accounting, is never counte- 
nanced, — ^and where the debts aro of die same 



quality, compensation is always admitted. It 
was pleaded by the pursuer, that a liquid debt 
cannot be compen^t^d by an illiouid and unad- 
mitted claim, more lespecially wnen set up in 
several processes.^ 

On advising this case, on 7th June 1828, the 
lyord Ordinary pronounced this interlocutor :— ^ 

*' Having heard parties* procurators, in respect 
that the agency of the defender for the Stirling Bank 
ceased in 1816, and that the assignation in 1821, 
founded on by the defender as a defence, is especially 
granted for the balance of the defender's agency transt* 
actions, for which an action. has been raised, condudU 
ing for a much larger sum than the amount of the 
bills assigned ; and further, that the promissory-note 
in question was granted by ^he defender in 1821, and 
subsequent to the a8su;nation already nientionec^ re- 
pels the defences, and decerns : Finds the defender 
liable in expenses,*' &c. 

Agunst this interlocutor, the defender pre- 
sented a reclaiming note to the Court, whid^ 
their Lordships unapimously refuse4« 

Lord Medwyn, Ordinary.— Counsel for the Pursnery 
T. W. Baird.— For the Defender, P. Smalf ICeir ;' John 
Bfown, Agent— Mr Feignson, CIoIl 

Mo. 435^— BoYBS o. Hauiltok. ^^_ 

Triennial prescription,— 'An agent vtas employed to maig 
certain purchases of land /or bis dient, who made sundry 
payments of money to unable him to do so, and in ligui~ 
dation of his professional accounts incurred with reference 
to these transactions : — Iteid that the triennial prescriptioi^ 
does not apply to the business wcounts in a general a<f- 
co^nting between the parties. 

About the year 1785, the late Mr ' Hamilton 
of Botlrwell Park, entered into an agreement 
with the Duke of Hamilton, whereby he agreed 
to excamb certain parts of his lands in the 
Haugh, in the immediate vicinity of the Palace, 
for certain portions of his Grace's entailed estatcr, 
lying contiguous to Both well Park. Mr Hfunil- 
ton employed Mr John Boyes, sen. and after- 
wards his son, Mr John Boyes, jun. as his agpQts 
to carry this arrangement into effect. These 
gentlemen receired yarious sums from Mr 
Hamilton, in payment of purchases made by 
them for him in relation to the excambion, 
which, it was alleged, left a balance due of £107, 
8s. 4d. It was also fdleged that, iti the course of 
these transactions, Mr Hamilton had incurred 
an account to Mr John Boyes,jun.of £113, 9. 7. 
the particulars of which had been rendered, but 
of which no settlement had ever taken place« — 
Mr Hamilton died in 1813, and was succeeded 
by his daughter, Mrs Ann Hamilton, as his ffe- 
neral disponee. The Messrs Boyes being uso 
dead, Mr John Boyes, as eldest son and heir of 
the late John Boyes, jun. raised the present ac- 
tion against Mrs Hamilton, for production of the 
accounts rendered to her late fiither by Mr John 
Boyes, sen. that the true balance due on them 
might be ascertamed, imd for payment of the 
baumce due. 
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]>cy^i|<^.wcre rQtanidd tathis f^stiop) sUliiig^ 
j(bk|; * UiQ* puraiiei: Wdi» bo\i^d ^ ^redWe the su> 
cQunt 911 tr|i}ch be mev^ to found. Ip 1819^ 
John Bpj^e^ the <M|tginal pursuer, died, afid, bis 
iiiru^es ^re siste^. In ]f8§0 a remH was^ iQade to 
W ?^^.iW»k<i^,a«tjfcfe PJE%j?5ouatjj| W 
tb^ pa^es. A,reDQrt wa^ aecordin|j;ly sugbx^itted 
by $at fpnti^u^BfMf yirb^ g^ye, rise^ t<i coQSidlBr- 
5^1i^;dUc:ii^iiiqjj^, T^j^t^Kti^^,l^KA.Or^imj:jf 
'^tS^feedt QwiHk QH. tbft n^^) ciiuw^ Th^ ylea« 

^^tmoSbiiK^ ii(9i!»,:n^Jt^ /Cbd^tj^ #fiinib(iV 
a^S8f«^«ilalive of Ihe^ lat>» Mr B jiinHlpji», waa 
lJBbli» io tlio pumtteis a8> repoesoiifeiilive^ oi^ the 
Iftte llfep B9>^<^ f<^r ^^ l^aunoe tbaft niiglit^ be 
asoeftatned' ih hk l^yojir, upon- aa adjustoiiQift 
'o^accou9t^ afi b^we^nJMi^ uWiltoa oh die qn^ 
liand andf Messrs Boyes on tb^, other. 2df Xhat 

$ft,clftto, ^D bmifie«9v%fifiQHnta.di(l ^otfailuQdto 
e.^;^eI^^p1:»«)^ ^i^,I)fjii\g %pl^ whifibf 
it was Gont^m)^,, ^ei4 nu a fli y i p ii oii ta^oLc^af 
' Ijik^t.^h^ ^l^!P^9^ wbi(^ resplv^dvinto i^n aocoupt- 
L^^ Ijc^y^^, the pi^l^^ Qliiip 

iagainst wfaieb fmfiHgtiw ^mL pIm|dM> ^M 
imljL''acco«8a» to p r in c i p al cbii^t. confeasodly 
not prescribed^ vilu thft aonia. advanced as 'the 
»me.o£ tj^Q. liu^t pwwjbaaed. fi%r. Ma Kaoiilloii. 
|t wa^aiiais6VQdi1>¥ the- d^<iDdeiv-^l^» An- ac- 
tkuldf" ooimt ano' redboning cannot be oom- 
^tently 4|rect^.b^^ 1^ ^geift^ pr-the repires^a^ 
^y^.c^.Vi, ^^|i». ajp4Mt. a^ principal wJi^'lAs 
never intronutted tnth..4Jbi$i m$iii€iy of! thft a^psipt. 
tbi«.Gi|8c^|4ia; <^^ eopeipelent: ac^n, ip wAa 
^^ ^9i», %* smoA^UW^ for the debt aUe^ 
il^ ^^tJia|l(.tbebii4Qess.accoitntd<^ 

jt. Tl^ p|-p6Qription ;c^UM>ot iie elioed oy 
[. tb^^^wr^^rs! accounts arp Accessary, to 

. '^^e.lfSird^ Qrdiiki^^, on advising; tbU e8«.<^ OB 

7.4k 4fH^ 1^.9,(jpro9M^(;^ idus L^locu^nr:-^ 

f«ag.4:onsidejr«d the doatfll 

e pwti«ii» and;whi9li$ pl!»- 

ffffkft^ ^a\wt theforipfof 

9d, i^ tneacccH^in^ re- 

ig th^ price\ot oQ« acre 

r Hamilton; Repels tiiie 

the pursuers for a ha- 

iTe afisen. upon an adjttst- 

he late Mr Hamilton and 

bis agefRt^ ^r Jdbo- B^y«B|''ex<eept if^ r^latioa to 10^ 

terMt' aiuLin. rdation^td a.'^fthih 6f Ii84. 7. 6.^ for 

:iKhtcfa» the dafenikrcjainiacrsdtt; Repels thfr ob- 

jqptmoiert|ia.tim)oiAl prf^asription, aii^l, guofid vltt^ 

^ojMdkheccmtfffi ti^,hA^&!e»r(4l«4 in fb^, l^|l bC Mf^ 

^%a. Vor>UMiniuD^ having, beaid^paftieivipcooii- 
rator%BepaU tfa&o^^tbiaistaiftd i9i4>«(.de(iHidar^la 

ant to bear parties on the question o(,,^^^^ p^fi 
tjD report to the Lord Ordiuary ^voin pftmum : Or* 



(jains the^defeiid^ry within tbfee weeks^ to lodge iu 
proceas bis titlQ to upjiit the price of Lawsoo^s sub^ 
Ibcts.** 

Tbeee ijo^terleeutem^ the defesder s abuMtta J te 
the reviefir of ^ke G^wrt. 

€hi adbrtsing the reehMmmg nolOy 

Lord CfinSkHe state<^, that the ^riejpiiW pf«^ 
serip^on- eouTd not be pleaded m Ai» eaee» ei- 
tber %. biff or Justice^ It m» » genemi ae- 
coantins^ between the paKies^ A» to^ the £94^ 
T«i 6d; dlere' wvjp spme lytalii^, bii> which has 
SQw boenkd^ared'' up^ Hr waa- oniy tlie dtfi^eace 
between; tha^ sum and £79, IS&. Mr Manikfon 
only adliiowredffe4 than be had paic^ jB70l MH^ 
hord^^ Hjii^i^^ the int«bMmtor of the horA 
Ordinary qinibe rights 

The nihfiT Judges eoi%^na;^ced i^ Jtliis opimon* 
— ^Tbe recbulniiw note wa» refhsedi imh ex- 
l^nsft^jGrojntho diij^ bf the Lcwd'Qil^inil^'a io- 
tertocntor. 

^ AqiK is to tbe.remainihf ppiints in< tite <omi«^ Re* 
mitto tHp iKMrd: Onibiary to do tttemm, aadi aa Co 
exponas^ other tha». ibe^afca»ip» &stOihhn>8faalLBeeia 
pBopeik*'^ 

IsgsA IW«4e9^,, Oc!^))j|d(jy---QoanMl Jor fartvei; 
ICesyand Miiidand: Roderick Mackenzie* W*€i^i^ent» 



For Pefender, Solieit<^r<OenenJ and W. Bdr; Johi 
Whitehead, Agent --Mr Rollaiiil, €!Ierfe 

OUTEHUHOTJI^ 

Jfi/y It 18SI9. 

Wifct fuAentida^ta be^auoUtied de plaao on. tMe death "tff 

iTbss. vfas nn action, ^^^ainst the. defend^^B* aa 
vitious i^CroiuitterkVith the mea^s. awl estate 
of apersondieee^ed.f and one of the^^nders 
waa a nw'ned woman, whoso husband find been 
iSa]led,fer his interest in the iisual forai«t The 
wife hapring died^ the Lord Ordinary \f^s^ now 
ikiOvedf to i^l[^iie the husband on the scound 
tbaithis interest in the case bad terminated Tfiis 
oguotioA ^^'reflisefLin Aoc itcUti^ tiD the repre- 
sbnlatives of the mfy snould'be caUed in a sup- 
plensentary^ action^ as, after discussing these 
^artie% it Wiglit b^ necessary still to proceed 
agi^ost the biujsban4 as lucratus by, the marriage. 
Uvd Oisiiaaiy. N>«ftoB..fT«^i. Balrdi^.^. MiD^ 
t — ' - ■ 

No. 437.— Kii.PATaicK o« Jame£9n» 
A^ufijcntwn, — Decree mify be pronqunced of new^ when 
^ • ' not extracted and recorded witkin sixty dafu 

This iiras an i^ljudication which the pnrsner 

had on^tted.to c^liroct and record' within i^ 

60 days* The Tiord Ordinary adjudged a^iit 

that anei^ 'oijpoi^tunity fot* dprng; so migjit thns 

h^.a^orded^tp the {>ui:duer* 

Ur4)a4i^^Coi9^^ UulbecfonL^W.F^ 
Clerk# ^ * •»*-•-,<•:. 
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l)Uncan StewaA^r^The di^&nt ^fas oKarged 
^th being a person in wh<^e custody certain 
utenailfl for illicit distillatioa bad been &taid, 
ti%, two privaite and concealed tlilb, k wem^ # 
fiftill-'beadrfiye otber pnvste and concMied rem^h 
S50 faRdns cf waili, aiid 25 i;alloito of lofr 
^m^. Teriaity 1/200 ibr ets^ #f |ke itc«n»t6i, 
&c JStatnteS.'Gdo. IV. c5S.| llSflind 114. 

fA tliis catoy the d<rfendant FonnSed bis A&« 
fence «olely on a denial of bis identity witH tie' 
ipdividuai found in the circunutancea cbarged. 
Notioe to tbe . defendant's agent to fH'oduce the 
dsfendani ivCbort kadnet Men timeoasly giveoy 
M thai Ibe IritniBsae^ lariht^ opporlmrity of s^»* 
iw bin fo Menfiiy hitn on his irhd. On Am 
tfHiuft' vaiidv ft was ktated fbr fHe v^ruPifni 'Awt 
nad tn^ creiftiuder's statdnieirt mjen h jUit ahd 
t^ue d^^tm^ he would himself hkre af^p^iiafed 
to cciiffirent the witnesses, aiul d'iWove Ae 
cbargje "^lunst Eim. After tbe evidence had 
been leJi» tlw jncy retired for some little time, 
b«t vetovned wilk a nvrdiet for tbe Gvown. 

OMnse^fbrthe 5el^drMfr-.nhrfpk ftc^Wf^stnr, Est]. 
AHvocafe.— Coiinsel for the Crow|i — The Lord AdvoesSe, 
P. F. Ty«er and ilK H. CMnn Bif^ /6d?HfcJlk^ 

" I ■■*•-•. ^ 

JdArt &j»Moriiff— •Maltster at Aocbtermfiehly. 
The defendant wa» changed fn the inferinatidn; 
i^itli baviiiff forged- or aloered two' perthits fbr 
tiiereinovu of mall nMide under tile* ivgntMnms^ 
^ tile sCatulUi- anct hxwtox knowingiy made use 
of two penaita tbat bi«l been Aii^gfed or altered, 
after they were grantedHhr the officer, foi^Che re- 
moTid of malt — akd ^iti Ikse^ng fraudulentljr 
leltonoved^ and' concened' 300 bnrfieianSr nflU oil 
one occasion* and 300 'iMtsMAft eta another, being 
tife 'dMfti'Hice tNjtwisicu tbe tpittoi\Q^ 'cxIh'esMyd *iii 
the permits as they w'ere originally 'gmnt^J and 
ata they were altered, with intent to* Sbfrie the 
duty. Tbe ^Iterges or eowals^^a^ere ftininl^d'' en 
^. iSeo. III. c 70. 8 10. and 7. tfnd d. iS^. IV. 
a 52.. §40*41. 

The case waanot' defewded— 4nffd i)fter#(e«v4- 
d^nce Was closed, lito jfuryretvriied^TeiidlerAr 



Counsel Tor.the Crown^Lord Aft^CM^ wad IL 
CalJen, Es% Advocate. 
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T|h6 foifdMbg m m \ippmxiMm f(9r ttar 

ensuing Autumn Circints * 



Stirling, ^ ,.. y Htfrty, ,.: .r 1 1th 8<?|«^' 

GUigow , .... a J londay, ■■■ ^, M Ui Sept. 

AaxmMoua Aubon, £8q. A:. iX 

fibrds GHLtttirattd mth^^MWiAihi. 

P^rth,,... ^„,.F<i(fay,... ,;^,...:vr.>..44h 5Mpt 

Aberdeen, «......«.^Wedn6sday,......«...jS^ S^ 

ALxxANDaa Wocvd, Bs^ A. 01 
SOTTH. 

lords PifMiLiY tfMd MjkCttsAffiff. 

Ayr, ;' im m ,»mm,»tmt .TlHrfOTiiy, »» ' »> a *iiw<S X «fOfn 9i|^ 

Piim fries, ,«>«-»>.;^ jlonday, .< / ..^» >.,■ • .. lijfti $l^. 
Jediiuifgh, » ,■>. .^.i> S ftturday,....^..«>«...,.,T^ S^^ 

ROBBMV DONDAS, £8i|i A. 1^. 

This day the Comt of Session passeSl iKe fot' 
by#H^' A<^ of StetfcrtWtj VnSi— ^ 

Aottorialng Lords MaclEciizfe aWd KTigdS^ 
to^'caU and diMpose^ of certain causes which for^ 

tn^ tOTfe of Cbtmcft i(nd $eMt^ik' <iiilMif#^ 
n^^ nBfBt ttnwft' amr k Hmnber or cfRmes* afnicb Boii'- 
merly depended ,befere Lord €ringletie as Or- 
dinary, and on which it U essential tbat cerlaiif 
steps of procedure should take place during tber 
present Session, do heteHy, fn the meantime^ 
jRnAiOiilse' aM' enipd^^' Lcvds f^riketinMr Btifl 
MiedWyit, OMittirfteis^ i^spbdtiVely t« <$M1' ahd 
dispose of, without an kotii*, alrmdlioiitsita'siibb 
oMes sft'^dy eitrtrtled^ orwhiiA-inay 1le*ebfMI^ 
belbi% ^IftiMl' df tbctr Loidsld^) inrdii^ fSne M« 
fore the rising of thir Goifrt'; abd i^rtiohit' tfair 
AcMto be «ntec^ in* the Bodl» i( Sedemuk 

f^ Mi^Ai)ihiiitt.Tir<?oei{v.--^A)ndiBioir w 
ftcdtriekidlEK 

1^ jTottowing Act of Sederunt has be^ pass- 
ed' by the R4gbt Hononrablb the Judge ^ th^ 
Higb Goortof^ Adiniittlty^«« 

1^ JM^ AHirifrM ha¥7artitll»WaMbk!Ml^^ t«ff* 
tlie:dNM<nt' fnod* of aAmkllairTMllei^^n te^rscthsMivAr*- 
tMs 0««fCr ahlioui^ of Itfi^tUMding^ ia liablif t6 objections f» 
andl being- desirous that in timrto ^eme the mode of.wlinfs. 
sibn sboufd tte itmfTar 16 what is tbltoffiHWdaikY CdHHk dt 
iTaw Ih Seotttnil, al neJirfy as vfrednisiafft*! vWf im^M^W 
tS»ref<M, b^nkscUaMdectaii^' thM' frdknaiAl tmr'tW' 
avcoun suy oi jmy iBsy^soeiraraiir procesnrwrvns^Bav* 
tertliaUliossrolloarss*.^ . : u«r<< • 

itt. Every person residhia<«te the county of Kdlnba^, 
dSsfrous ofhein^ adnSnted a'ISWkitor to p'ra^tii^ befdVe thfs' 
a&i]rt,.tbalf pfeseitt a Fslflfo^W tft^ Ju^. i#i*HliM'lri 

faiHMtiv tsfrittif s «f tnii^' tr%i miv^iMi am iMs ismi^ 
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neter, and with this Petiiion he shall pfodace a Certiflratp. 
aubscribed by a member of the Faculty of Advocates, and 
by* a sotfcilor of thia* Court, attejOin^ that the petitioner pot- 
aesses a f^ood moral character, and if he \i not a mein^er of 
the Society of Writers to the Signet, of the Incorporated 
Society of*^ Solicitors before the Supreme Courts, an Advo- 
cate*a First Clerk, acting um an agent in the Court of Session, 
or a member of the Incorporated Society of Solicitors be- 
fore the Commissary, SherifT, and City CoOrtsof Edintuirgh, 
he shall also produce evidence of having served as ptt ap* 
prentice or cirrk with a member of one or other of the 
above bodies,^ or with. a practitioner before this Court, or lie- 
fore the Court of any Sheriff; or Royal Burgh, Sheriff- Clerk, 
oi^Town-Clerk, for at least five years, and alao produce a 
certificate that he has attended the Sc tn Lmw Class for at 
least one session, in one of the Universities in Scotland. 

9df Upon advising this petition, the Jnrfge shall pro- 
Bounce a remit to five of the Solichors of Court, three of 
whom shall be a quorum. Examinators to be named by the 
Faculty of Procuiator* before the Court, whom the Faculty 
ia hereby reqoirecl and empowered to name forthwith, and 
there«fler yearly at their annual meeting in July, te exa- 
mine the petitioner respecting hia general knowledge of 
the law of Scotland, and also respeetinjf his knowledge of 
the law peculiar to this Ccuit, and of the forms of process. 

Sd» That in the event of the petitioner being either a 
Writer to the Signet, a member of the Incorporated Society 
of Solicitors before the Supreme Courts, or incorporated 
Society of Solicitors practising before the Commissary, She- 
riifand City Courta of Edinburgh, he shall only be exa^ 
mined respecting his knowledge of the law, and the forms 
of this Court. 

4th, That the Bzsmhiatora appninted to examine the 
petitioner, .ahall report the result or the evsmlnaiion to the 
Judge, and If they, or the maforiiv of them, shall report 
that the petitioner has been found dul^ mialifled in tvrmt 
of the remit, he may depfana be admitted by the Judge. 

5th, But It Is provided that the above reauisites of having 
acrved as an apprentice or elerk, or having attended the' 
Scotch Law Ctaas, shall not be extended to anv person who 
baa applied for admission on or before the 1st July 1829L 



STATUTES- 

June^ 1829. 

No. 441.— .^IMvcf of an Act, enlUled, An ActJhTthem»9 
^echuU Puniikment rf AUempit to Murder in certain 
t in Scotland, la Geo, IF, c, 3S, 



' This Statute, after repealing tlie Act 6. Geo. 
IV. c. 126, except as to offences committed be- 
fore the above date, enacts, 

^ I. That from and after the fMumng of this Act, if 
any person shall, within Scotland, wilfully, malici- 
ously and unlawfullv shoot at aiy of his Majesty a sub- 
jects, or shall wilfully, maliciouslv and unlawfully 
present, point, or level any kind utloaded fire-arips 
at any of his Majesty's subjects and attempt, by 
drawing a trigger, or in any other manner, to dis- 
charge the same, at or against his or their person or 
persons; or shall wilfully, maliciously and unlawfully 
Btab or cut any of his Majesty's subjects, with in- 
tent, in so doing, or by means thereof, to murder or 
to maim, disfigure or disable such his Majesty's sub- 
ject or subjects, or with intent to do some other 
grievous bodily harm to euch his Majesty's subject 
or subject! ; or shall wilfully, maliciously and unlaw- 
fully administer to, or cause to be administered to or 
taken by any of his Majesty's subjects any deadly poi- 
son or other noxious and destructive substance or 
thbg, withinient thereby»or by means thereof, to mur- 



der or disable such his Majesty's subject oraubjects, 
or with intent to do some other grievous bodily harm 
to such his Majesty's subject or subjects ; or shiill 
wilfully, maliciously, and unlawfully attempt to suf- 
focate, or to strangle, or to drown any of his Ma- 
jesty's subject or subjects^ with the intent thereby, 
or by means thereof, to murder or disable such his 
Majesty's subject or subjects, or with intent to do 
some other grievous bodily harm to such his Majesty V 
subject' or subjects; such person so o^nding, and 
being lawfully found guilty, actor, or art and part of 
any one or more of the several ofiences berein-before 
enumerated, shall be held auilty of a capital crime, 
and shall receive sentence of death accordmgly. 

*' II. That if any person in Scotland shall, from and 
after the passing oif this act, wilfully, maliciously and 
unlawfully throw at or otherwibc apply to any of hia 
Majesty's subject or subjects, any sulphuric acid, or 
other corrosive substance catculirted by etCemaf ap- 
plication to bum or injure the human frame, with in- 
tent, in 80 doing, or by means thereof, to murder, or 
maim,, or disfigure, or disable such his Majesty's sub* 
ject or subjects, or with intent to do some other 
grievous bodily barm to such of bis Majesty's sub- . 
ject or subjects^ and where, in consetjuence of such 
acid or other substance beina so wilfully, maliciously 
and unlawfully thrown or applied, with intent as afore- 
said, anyofhis Majesty's subjects shall be maimed, dis- 
figured, or disabled, or receive other erievous bodily 
barm, such person, being thereoF lawfully found guilty, 
actor, or art and part, shall be held guilty of a capi- 
tal crime, and shall receive sentence of death accords 
ingly. 

*' III. That if i( shall appear, upon the trial of any 
person accused of any of the several ofTences herein- 
t>efore enumerated, that under the circumstances of 
the case, if death bad ensiled, the. act or acts done 
would not have amounted to the crime of murder, 
such person shall not be held guilty of a capital 
crime, or be subject to the punishment aforesaid* 

** IV. That nothing contained in this or in any 
other statute enacting a capita) punishment, shall be 
held to affect or impair the power of the proaccutor - 
to restrict the pains of law." 

HOUS E OF L OBDS, 

June 12, 1829. 

No. 44£.— COMMBaciAL BaNKWO COHFAHYty. P0U0K*B 

TausTBES, H e contra, 
Companjf^Manager'^When a etMstutg contract empowers 
two'thirdt ojT a Obmmittee of Management to remove the 
Manager tjf a Company, if neeeuar^t^-^eid that they are 
entitled to do to, twmght by the jnwnoyg eonirad^ this eouid 
only have been done by the whole Committee of Management g 
^'^nd, 2d, That at the tubtitting contract woe silent as to 
compensation, the Manager was entitled to none, although 
this was ag^reed to by the first contract, and althomgh he gam 
up his origtnal pH/etsion on thefiith tfit. 

In 1810, a number of persona aaaociated them- 
gelves together, for the piiroose of forming a 
Banking Company at EldinDurgh, under the 
name of the Commercial B^k of Scotland. 
The late John PoUok, Esq., who was at the 
time carrying on business as a writer to the Sig- 
net, was applied to for his assistance in forming 



Digitized by 



Google 



iJo. 21.1 



SCOTTISH JURIST. 



»37 



this establishmenti and to fill the sitnation of 
manager. A contract of copartnery was drawn 
np by Mr Pollok, which contained the follow- 
ing cJaase : — 

" That the manager mnst be possessed of at least 
40 shares of the capital stock of the Company, and 
shall receive a yearly salary or allowance from the 
Compamr suited to the situation, to be fixed and re- 
gulated from time to time by the committee of ro^ 
nagement for the time being, but which, from the be* 
ginning, and at no time, shall be less than LI 000 
per annum, and the said John PoUok is hereby 
nominated and appointed - first manager; and as 
the said John Pollok has been invited to relin- 
quish his professional connection and prospects to 
accept of the said situation, he shall, in case of 
his removal or resignation, receive from the Company 
during his lifetime, such annuity or annual allowance 
as the committee of manaeement for the first year, or 
any succeeding year, shall fix, by a minute in the Se- 
deroot>book, and when so fiixed, the same shall be 
equally binding and obligatory on the present and all 
future members of the .Company, as if it were herein^ 
contained ; and the said Jolin Pollok shall not be re- 
moved from the said situation, unless the whole other 
members of the ordinary Committee of management, 
for the time bemg, shall concur in a motion for his 
removal." 

Thb contract was only signed by some of the 
partners. Thereafter, a new deed was executed, 
containing the following clause : — 

^ The manager must be possessed of at least 40 
shares of the capital stock of the Company, and shall 
receive such yearly salary or allowance from t|ie Com- 
pany as shall be fixed and regulated by the committee 
of management for the time being; and the said 
Jobn Pollok is hereby appointed first manager. That 
on the removal, resignation or death of the said John 
Pollok, all future managers shall be nominated and 
appointed by the ordinary committee of management 
for the time being: And no manager shall be re- 
rooveable unless two-third parts of the ordinary com- 
mittee of management for the time being shall concur 
in a motion for his removal.** 

Mr Pollok, in pursuance of this agreement, 
entered upon tihe discharge of the duties of his 
office, and continued to perform them for some 
time. The committee of management, however, 
were not satisfied entirely with his conduct, and 
after some differences between them, he was at 
length removed by at least two-thirds of their 
number. Mr Pollok thereupon raised an action 
before the Court of Session to have it declared, 
that in consequence of the peculiar circumstances 
under which he had been appointed, he had ri^ht 
to the office and emoluments of manager durmg 
the endurance of his life, and the then current 
<»ntraet of copartnery, or until he should be 
lawfully removed ob culpam. The action also 
contained a conclusion for damages, in conse- 
quence of his removal without cause shewn. A n 
amendment was afterwards lodged, in which Mr 
Pollok averred, that his removal had been 



brought about by conspiracy or combination 
amongst certain members of the Company. To 
this action, it was pleaded in defence, — 1. That 
they had power to remove their manager at 
pleasure ; and, II. That Mr Pollok had given 
m his resignation, or had at least sufficientl/ 
warranted his disipissal. After a very tedious 
litigation in the action, which, in consequence of 
PoUok's death, was thereafter insisted m at the 
instance of his trustees, the Lord Ordinary pro- 
nounced an interlocutor, 22d November 18I6> 
by which he foutid, 

^ 1j^, That the dismissal of the pursuer from the 
situation of Manager of the Commercial Bank, is suf' 
fioiently instructed,- and cannot be objected to by the 
pursuer on the ground of want of power in the defend- 
ers to dismiss or remove the raannger of the Bank esta^ 
Uishment. 2d, That the defenders having removed 
and dismissed the pursuer from his office against his 
consent, must, in the circumstances under which his 
appointment took place, and considering his situation 
previous thereto, be held liable to indemoify him for 
the loss sustained by his dismissal from office, un- 
less it can be proved by the defenders, that the pur- 
suer was guilty of malversation in office, or that he 
contumaciously refused obedience to warnings given 
to him by the defenderH, or their committee, and to 
regulations for his future conduct in his official de- 
partment, plainly laid down to him— or had become 
unfit subsequently to his appointment for the dis* 
char^ of his duties; but finds, that none of the arti- 
cles m the defenders' condescendence on this branch 
of the cause are relevant, or ought to be allowed to 
go to proof: That the pursuer has not condescend- 
ed on any relevant matter in support of his as- 
sertion, that bis removal from the office was occa- 
sioned by a combination or conspiracy among certain 
of the defenders to bring about this object; and finds, 
that it would be improper to involve the parties in 
the wide field of proof on this subject, which is point- 
ed at in the pursuer's condescendence.'* 

The Bank reclaimed against this judgment, 
when the Court, on 8th December 1818, recalled 
the second finding of the Lord Ordinary, and 
remitted to htm to prepare the cause, with a view 
to a remit to the Jury Court. The pursuer also 
reclaimed, but, upon advising a representation, 
it was refiised by the Lord Ordinary, 10th July 
1817, with an explanation, that it was not meant 
to decide whether any solatium was due or not, 
but to leave every thmg open for farther discus- 
sion. This interlocutor was afterwards, 8th 
December 1818, adhered to in substance by the 
Court. After a variety of condescendences had 
been lodged, the cause was remitted to the Jury 
Court, 28th Januarv 1820. But the Bank hav- 
ing there contended, that, it having been already 
fixed that they had the power to remove Mr 
Pollok, they could not be liable in damages for 
exercising such power. The cause was, 8th 
February 1821, retransmitted to the Court of 
Session, that this question might be there con- 
sidered. The Lord Ordinary reported the case 
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WQTTVSSL WttiSfT: 



[*foi Zi.^ 



cm IftfbirlilftClota f» tlib €biM, ^sp^ tUMOng 

*«« ISift m^ t8^-::tlft tibr^ fiatWr a^vflbd CK^ 
ifititiiiil WMrSnt^^ m tHh liartM, Viifd; iKSt li. 
tlicnigh the acMfflbi^, d^Bkr the i»jb(ittl|ht ^tifHict;; 
jApmii p^mt dhd femHorit^ t6 fMibf^ thS ^ 
mriilflii office iHiioh HeiHd not hotdidf Kfe» 3 
de^ t^ pecfrKflr ctiriim^t«ocei< aUmdii^. hl^ 1^ 



Inen^ th«r #ef^ ilot jastifl^ in th^. eterci^ j 
potrar. witlioiit rettoiifdile caoM j; and find,^ thai 
6e espedient to feiiiit tlie whole Pfpc^ and ' 



1 



[>.the JbiT Court, in orae 
i)^tJettf^M^kh<}«rf^ 



bole K?^^ ^^ I 
in orafT (hat kh I 



S^mHy^elM^^ kh'd «rfe^ th ftlhift ^f t 

^ Ana toihiVinUdiK^ntoV Hikfk tMsl^i^ lA- 

herei on 4th June 182^. , ,., ^ ^^ ^. . ^^ . 

Both parlief i^jiealed to t^J^o^' M^jLor^ 

The Lord CJkan^Uori on 4^>erilif In^ ofi- 

]|f(]hr,' obMT^ed; ttet.Mc^.PoH^^j^pnteii^ed^ in 

Suiinym 
fmey i 

^ le Ip« ■^^ 

l^oUok^ 

dbYiyi;' bft #ai tiftMd to iM ftooV«l if tn^third* 
tf fliAC dAiMuHtc^ di^^SMrfMr lA bto MMtlhwl ft 
^9^l^i9i[t^9 flf6rarD/&9 ifroMiiMD to cbwMfMfdi A* 

^ As £6 th^^ €o^<^^<^^ CH ^^ i*^! 
rmoVefl^ .Ina jLo^bi^ pl^rve^ ffiak ap^^SfT^^ 
4ot find any 4ennito BtipulAtioii on rats fiii|gocty 
0x0Bf^ ^vMt was oontaraeU io th'ci pngfinaio^- 
tract above qtfoted. That oontiiiMi, however, mfi 
^Biir^]^ diVne a^nr^.bv the subfiBMOTt oae. The 

I^y ]Mr Pollt>l^,was Uie^sutg^ dT cpiijM(pefati(^n. 
at the time ^hen olqecMons W^re jDgdi4e;J|^, ;y^e 
ori^md opptrac^ JSni in tl^e. ,iiew p^tnusf, 
1(0 stwiuh|^oii.HM^^r wi^ jntroclitoe^ eijt^^ 
hpg Mr Pollokto iMiy^GOiiij|^sat1pn_or, pr^Vi; 
aioDy in the,>irent of hb J^inc Veiiu)r^^^ , ^f. 
committee of man^^pemei^t Jiad w ap^ 
cretioiv to Remove hinif , Th^ wQi;e ^bt inMjj^n- 
tthle fioHr tlie manf er in whch they exercised 
UM di^retipn^ Mr t'oilpk seemed to have put 
MmSelf in iJieir |>pwer — «nd tne natnre of the 



opntract of ci^mrtnery was sndi, that i^ fuiv 
s^^^todatioa; for opnqpensation ^ad he«ti intei^^ 
ed; it Ironld hcri^e l^n hys^itefl. Ii| the ab« 



wmt0 of any su^iat^pg ftdp^i\htion9 Us t^oT^, 
s|iib Qonsidcfred Mr PolhoV npt eptiUed; in pbipt 
of mWf to any compensi^jtic^. I^e. ^raa of opi- 
i|ioi|» that thejndK^^nt cf the Court qf Session, 
aa to his )reBft>Ta^ waa eonrect» bnt that it went 



teio fii^ in ItatiAg ttat fa^ wpis.entiflctdto eom-^ 
pensation. He moved, ther^sfore, that j^ie for«i 
mer MK tff Ih^^ iiiQgin^t J^ould be affirmed, 
and that it should be reversed so far aa it relate. 
€{4.^0 ]h^ la^tf^,. .W\^ <^S<^4 to Uie cross ap- 
peal, tOQ m^t^ crir whicn, related tQ the. sqp^ 
po^ cdnspiracy, hia Lordship considered that 
ther6 wA ndt siiifieient rro^un^ to make out that 
dmrr^e^-^tid he moved that H should be dis- 
ilfii^^Av-M3brdtered iteoordih^y. 

,. i^ 3itotl§iid-3.tV:^ A. X3,>. ftjJiajit, W.a. Agents for 
th> ^nk, and Uichard Cowan, W.S., Agent for PoUok's 
Ti 



roatees. 



i«/y 2, 1829. 
h^o, 'ffSL*:--1'B^A%A¥ioif or CAtes. 

M l(ne fqiUpwir^ 6rder tiasWn issued by the 
H^hisd of Lords as to ^cppeals firom Scothind : 
^ *itti dfdefed^ that in 'rfl ciuies of nppeals from 
Sij6(hrml n6w D^fore ^ House, In ^ith cases have 
tM i^t W^ deiif€r^, and al^o, when kttj appeal 
sKlftllie ht^reaft^r broi^ht into this House from any 
Co4h fn l^6tl(ihd, tTie aMiellaut ahne, in his printed 
ci&>, sValT Ifijp Before tblB ^ouse a printed copy of 
tfi^ recbi^ ifs 'iiinhRfenffcated by the. Lord Ordinary, 
together with a supplement, containing an account, 
wifhdl^ %|Pg;^9neA^ pr statexpen^ o^ 9ther facts, of the 
^>y*®r^f'^?v.^^**'P^W*^^^'^ tftVpn in the cause^ 
^ce the record was. completed, and copK^ of tfio 
interlociitors. orV>airts 0^ intert6CDtorrf ctiortiilaTncd of; ' 
a^ difdh ^V Jildl, fn the^ * ensesj,* fay before tlte 
Hdtf^ W copy of tile ' caSe* pi^rlted by them re-' 
sf^dtrir^' to ^eC<^rt of Sessi^ it an^ such case 
y^ iiiifeBiHXid thei^, with a lAHxt sum'marry of anv 
a&dtl[iofhat reiibAs upon Whkb h^ tiieans totnpst ; and 
if th'|r^ -jMA hAVe £^ no case presented to the 

Sifrt of S^ott, then, each party shall set Ibrth'^iS' 
*'ciM«^lliret;|M6nsfipon ^?Ch he fonhds'his ar- 
gifffi€kt,i» shortly aVid succir«*tl]t as'poskibfe.** 

Vmt^fy Wmb wete oMered ihin^ \9dfeA 
irftlih a f6rti^r|(tft M£er me daV Sh WhfSK the 
rii^^^dent was difdered to btAiTtk Hs answers, 
but the time is pow enlai^ea io dne y<\ntk. 

Recofi^n&ii^'ce ^Vmerly. vfA prdSsTred to be 
dfitered into witninei^l da^ airor ll^^escf^ting 
tfie>ip]^, ^uVtEg time is Ao% ^riBSt^to U 
days. 

£DINBUtOR : 

Printed, Ftatlfirfied, sis^ Sold by ttic&An. Amwsoir, 

Law.lSrfnler, Moiuid PlScfc 
And aoM abo by' jAasi DoiicAk.'BookseUcr, Ghmgam ; J. 
FtiaxAir; BbobeDer, Stirtiag; C. Siaar and fiak. Book- 
sepen^ FetUi; TnoBfAS MiiLni, Boak«eUcr, Dundee; 
HaowN and C^.* Bc^i^lan,. ASdrtfean $ Unn JCNqK,. 
Bookseller, Ayr; H. CuAwrpa^ Bookseller, Kilmaruock; . 
jQuk JoHKSTOK, BookspUer, Dumfries; John RAHriNit 
Bodueller, Falkirk; ati4 Qsoaaji Maitlamd, Booluclicr, 
£^n.~Price is. 2d. stamped and ^nt by Post, and is. un- 
stamped 
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Qpunr ppsEssioif . 

INNER-HOUSE.— FIRST DIVISION. 

«/% 4, 1829. 

No. 441h«— CoonsR o. Loap EauirroN*8 TamrrEES. 

Heeor^^-'tandlord and Pidndinig Creditor, --CircurHSiancef 
under tf/ticA, held that the jJoinfUn^ Creditor nf n Tenant. 
^ahoy under an agreement with Iht Landlord, had ttttd t^ 
the Tenatdi's rffectit including thnae tegvettrated, and vfier- 
wards entered into pogsetsioa if the Farm, fnd consumed 
thefidder, 4"^. was Uah/f far the arrears of Httit, otvcred 
by the SetfueUratUm, without regard to the jrroceedi of the 
S€d€t or the regularity <f the LandtartCt diligence. 

In this case the Sheriff, after duplies had been 
lodged, and both parties had declined to hold their 
pleadings as containing^ their full and final state- 
ment of liicts, made avizandum with the cause, de- 
clared the record closed, and decerned, 6th Feb. 
1 827. Tlie complainer (Cooper) broug^ht the pre- 
sent advocation, upon ^he ground inter alia that 
the Sheriff bad thus closed the record irregu- 
larly; and his first reason of advocation stated, 
thar if not necessary to remit the case to the 
Sheriff to proceed regulariy in tej-ms of the Act 
of Sederunt, his interlocutor of Gth February 
*1827 (closing the record)» could be no bar to 
the r^ord in the cause being properly prepared 
and authenticated in tliis Court. A new record i 
was aocordinffly prepared and authenticated; 
and the ooestton upon tfap merits, is contained 
in the following narrative : — The respondontd, 
on 17th June lo26, used sequestration of thetr 
tenant's effects for payment of the rent of 1825, 
and in security of that of lb26. lliereafter, on 
'13th September 1826, they obtained warrant to 
roup for payment of the rent of 1825 ; and, on 
-the following day, the complainer poinded the 
tenant's effects for a debt due to him. On the 
27th September, the complainer applied for a 
warrant to sell; but the application being op- 
posed by the respondents, the complainer offer- 
ed a bond of caution for the current rent (1826), 
and consigned at the same time £113, 7. 3., as 
-the amount of the alleged arrears. Tlie Sheriff 
then, 3l8t October 1626, <' in respect pf the boi)d 
^f caution and consignation/' granted warrant to 
the complainer to sell by public roup as mucli of 
the stock, crop and effects of John M'Conne]], as 
poinded, *' as will pay the preferable rents and 
debts poinded for, &c. reserving the pleas and 
claimsof all parties till the issue of the case." The 
* fiomplainer then proceeded irith his diligence, 
ami sold the cxof, stocking, &c. ; and afterwards, 



Slst ^November 1826, presented a petition to 
the Sheriff, in which, after stating that he had 
followed out the warrant of sale by ronping the 
subjects, and had reported the proceeds to the 
Clerk of Court, he concluded, 

** Aqd having so satisfied the proprietor for his 
rent up to the term of Whitsunday nexKI827), he 
(tb^ complaiqer) is clearly entitled to the houses, 
yards and grass up to that time, and to consume the 
fodder upon the lan4 and to. have the value of the 
dung which inay thftn be upon the said farm." 

The Sheriff, on advising this petition, with 
the answers for the respondents, found that the 
complainer, as a poinding creditor, 

" And having paid and found caution for ihe re^t 
up to WhiUunday next, is entitled to let the grass or 
forage of the farm up to that term, and grants war- 
raut to hioi to Vet the same accordingly ; he being al- 
ways bonnd to consume the fodder on the ground, 
afid to implement and fulfil all the whole obligations 
aud prestations contained ip and incumbent upon the 
tenant by the leaae ; and, in the meantime, allows the 
pur^iuer (complaiuer) accommodation in the house?, 
&c ; and ordains the tenant to give such accommo- 
dation accorilingly." 

'In accounting witli the landlord for the pro- 
ceeds of the above judicial sale, the complainer 
•was, by- tlie Sheriff's interlocutora of 6th Feb- 
Twary and 29th May 1827, found liable for the 
. fulj ro^t of crop and year 1825, in addition to 
tbe rent of the then current year 1826. And 
tbese interlocutors being, aavocated, it was 
maintained by the complainer, — I. That the 
mere sequestration of the tenants effects, not 
followed up by sale within a competent time, 
could forip no bar to legal diligence on the part 
of th^ tenant's creditors. II. That no evidence 
had been adduced to shew that all the effects 
sold were the same as those sequestrated. 111. 
That the landlord s sequestration was null, be- 
ing executed by a mcssenger-at-arms, and not 
by a Sheriff's officer, and that this objection was 
atiil open to the complainer; consignsition for 
the w)u>le rent of 1825 having only been made 
by hiip under reservation of all pleas and ob- 
jections competent to him ; and, IV. Tlia Uie 
se^«rastrated effects sold were less than the sum 
damied for rent^ 

The answers to these pleas are sufficiently 
embodied in the following interlocutor and re- 
lative note pronounced by t^he Lord Ordinary 
on 25th February 1829 :— 

** The Lord Ordinary having resumed considera- 
tion of the closed record, ^c. reTiits to the Sheriff of 
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Ayrshire, and decerns : Finds the advocator liable in 
expenses," &c. 

" Note, — The advocator, as a poinding creditor, 
had no rii;ht to interfere with the effects sequestrated 
by the landlord, and to take the management of the 
sale, unless he had previously satisfied the landlord 
for the current year's rent, and all arrears,^— far less 
was he entitled to enter into possession of the farm, 
and to consume the grass and fodder. The Sheriff, 
hj granting the prayer of his petition, allowed him to 
do both, expressly on the ground that he Had con- 
signed the arrears, and found caution for the current 
year's rent. The reservation in the Sheriff's interlo- 
cutor of 31st October 1826, cannot therefore refer to 
the validity of the landlord's sequestration, but only 
to the amount of his claim of rent. The advocator 
understood the reservation in that sense; for, in his 
incidental petition of the 2]8t of November follow- 
ing, he states, ' that appearance was made for the 
trustees of the Earl of Eglinton, the proprietor, 
claiming the current rent of the farm, and a large 
sum of arrears, which the petitioner, in order to get 
his poinding carried into effect, in the meantime con- 
signed and became bound for, reserving all and every 
objection to their claim of rent.' In that view, the 
advocator seems barred pertonali exceptione from 
pleading now that the landlord's diligence was infor- 
mal, because ft was executed by a messenger- at-arms, 
and that the amount of the goods sold did not equal 
the amount of the rents for which he became liable 
by his interference. If there was any defect in the 
mode of closing the record in the Inferior, it has been 
remedied in thii Court." 

The complainer having presented a reclaim- 
ing note against this judgment, 

The Lord President observed, that he had 
much difficulty in assenting to that part ^f the 
Lord Ordinary's note which held that the irre- 
gularity committed by closing the record in the 
inferior Court, when the parties had expressly 
declined to hold the pleadings as the full state- 
ment of facts, was remedied by the preparation 
of a new record in this Conrt, — such a practice 
was quite at variance with the Act of Sederunt, 
and he could only account for the Sheriff's pro- 
cedure upoQ the fact of his being resident in the 
neighbourhond of Ireland, Upon the merits, he 
concurred with the Lord Ordmary. 

The other Judges were of the same opinion, 
and the Court accordingly adhered to the Lord 
Ordinary's judgment. 

Lord Ordinapv, C'orehouse.— /fcf. Skene, Cowan,— 
jilt. Jameson; G. M*Lelland, W.8., and Tod and Htjl, 
W.S. Agents. — Mr Hamilton, Clerk. 

Jidi^ 7, 1829. 

No. 445. — Mitchell r. Mein. 
Bankrupt — SetfuettraHm^-^eld that a Trvstee hpon a stguts- 
Iraled Estate cann'»t ffe etnnpetentfy convened in an ordi" 
nary jtction, pending the Sequestration, by a Creditor claim* 
ing a Divid- nd, 

John Wilson, grocer in Glasgow, having been 
jTOspectcd of forgery, and a criminal warrant 



having been issued for his appreliension, abscond- 
ed in August 1825. His son and daughter kept 
his shop open at the request of some of his cre- 
ditors ; and on 7th September thereafter his 
estates were sequestrated, and Mr Mein, at- 
countant in Glasgow, was appointed interim- 
factor^ and afterwards trustee. At this time 
Wilson was indebted to Messrs Mitchell, gpro* 
cers in Glasgow, in a considerable sum ; and, on 
the day preceding the sequestration, they pro- 
cured from his daughter the sum of £21 to ac- 
count of their debt. When examined, under 
the sequestration, on this subject, she deposed, 

*' That after her father left Glasgow, and she thinks 
on a Tuesday, about eight days after, she paid Mr 
Mitchell the sum of L20 or L2I, to arcotrtit of a debt 
which Mr Mitchell said her father owed him : That 
he,^^f r Mitchell, threatened her a good deal before 
she paid him the money.*' 

Messrs Mitchell, in ranking on the estate; 

Lve credit for this sum as if it had been paid 
y Wilson himself — ^but the trustee and com- 
missioners, on 7th August 1826, resolved that 
this sum should be retained from the amount 
of the dividend payable to Messra MitcheU, 4& 
the ground that it was the property of the cre^ 
ditors. On the same day this resolution was 
intimated by letter to Messrs Mitchell ; but hav- 
ing been dissatisfied with it, they raised an ac- 
tion before the Magistrates of Glasgow agiunst 
the trustee, for payment of the dividend due 
on their debt, in terms of their claim. In de- 
fence to this action it was maintained, — I. That 
the L21 was the property of the creditors, and 
ought to be placed to their credit in paying the 
pursuer's dividend; and, II. That the judgment of 
the trustee was final, legal means not having 
been adopted to enforce it within thirty days 
from the date of its rejection, in terms of the 
act of Parliament. On advising the case, on 
2d Marah 1827, the Magistrates pronounced 
this interlocutor :^- 

^ Finds that the note aimexed to the bM letter, 
intimating that the scheme aud ranking of the credi- 
tors upon the bankrupt estate referred to in process 
had been made up, was sufficient to certiorate the 
pursuers of the objection to their claims as made up 
by him, and that it was incumbent on the pursuers 
to have complained of the resolution of the defender 
within the statutory period of thirty days ; and, ac- 
cordingly, sustain* that branch of the defence ; a«- 
soiizics the defender, and deceruF." 

And on 25th May this interlocutor was pro- 
nounced :— 

*' Having considered the answers for the defender, 
and former procedure. In reHpect there is no evidence 
of the defender having consigned the amount admit- 
ted by him a< still due, decerns against the defender 
for the dividend concluded for in the libel, under de- 
duction of the L21 Sterling, stated in the libel.'* 

The question was then advocated to th$ 
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'Court of Sesirion by the pursuers. In support 
6f the advocation, it was maintained, — 1st, That 
the sections 41 and 45 of the bankrupt act 
were inapplicable, as the advocators did not 
complain of any resolution of a general meet- 
ing, but of a scheme of ranking. 2f/, That an 
Ordinary actidn was not incompetent under the 
71, or any other section of the act. Sd, That 
the £21 was received in the fair course of busi- 
ness, and before the sequestration, and the pay- 
ment had not been reduced. It was answered, — 
1^, That it was incompetent to call the trustee 
to account in any oth^ way than by summary 
application to the Court of Session, 54. Geo. 
III. c 137, § 71. 2d, The advocators were 
balT^ from challenging the resolution of the 
trustee and commissioners, in respect that they 
did not bring forward their claim before a compe-^ 
tent Court within the statutory period of thirty 
days ; 54. Geo. III. c. 137, § 45. And, Sd, 
That in the circumstances of the case the ad- 
vocators were only entitled to receive the divi- 
dend, minus the L21. 

On advising the case on 7th March 1829, 
the Lord Ordmary repelled the reasons of ad- 
Vocation, and found the respondent entitled to 
expenses. 

Against this interlocutor, the advocator re- 
claimed to the Court. 

Lord Gillies, with whom the Lords President 
and Balgray concurred, was of opinion, that, 
during the sequestration, a dividend could not 
competently be applied for by ordinary action. 
The very object of the 4i8t and 45th sections of 
the statute, was to enable the creditors to ob- 
tain redress in a certain prescribed form, and at 
the same time to prevent the trustee from being 
dragged, upon incidental questions, into any in- 
ferior Court. When the sequestration was 
ended, he might then be convened in an ordi- 
nary action. 

The Court accordingly recalled the Lord Or- 
dinary's interlocutor reclaimed against, and 
found, 

" That it was not competent to bring tlie original 
claim before the Magtstrntes ; therefore advocate the 
cause, dismiss the Sdid claim, wiih expenses.*' 

Lord Ordinary, Newton. — Counsel for the Advocator, 
J. B. Greenshields ; John Cullen, A|rent. For Re- 
spondent, A. Skene and Thomns MaitUnd ; Cbsrles 
Fisher, Agent — Sir W. Scott, Qerk. 

No. 446. — GiLLiKS & Otueri v. Scott. 
Judicial Sale.'—One of several creditors on an estate 
not entitled to have his debt paid out of the proceeds 
of the Judicial sale of the estate, until it has been 
fuUy ascertained that these proceeds will cover all the 
debts and interest thereon. 

In 1814, an act of Parliament was obtaufied 
At the instance of Sir John 6. Sinclair of Markle> 



Bart., authorising so much of the entailed estate 
of Murklc to be 9oId as would discharge the 
debts affecting the estate, which had been in- 
curred by Sir John s predecessors before the en- 
tail was recorded. In August 1817, the debts 
were ascertained to amount to £15,259, 6. 3.; 
and in June 1823, three lots of the estate were 
exposed to sale, before Lord Mackenzie, Ordi- 
nary, two of which were purchased by the re- 
spondent (Mr Scott, W.S.) for £8321, 6. 8., 
and the third bv Mr Sinclair of Forss, for 
-£9100 — ^making the prices of the lands sold 
£17,421, 6. 8. In January 1828, the present 
petition was presented by Mrs Gillies and others, 
creditors upon the estate to the amount of 
L6I79, 18. 4., praying that their debts might be 
immediately paid out of the price of the lands 
purchased by the respondent (Scott), and that 
the said lands should thereupon be disburdened 
to the amount of the said debts. The applica- 
tion was opposed by the respondent as irregu- 
lar, in respect the petitioners were only a part 
of the creditors ; and by the common law rela- 
tive to judicial sales, as well as by the private 
act 1814, under which they petitioned, being in 
pari casu with the other creditors, were there- 
fore not entitled to have their debts paid, nntil-^ 
I. It was ascertained that so much land had been 
sold as would pay all the debts; and, II. A 
deed or restriction be put on record by the post- 
poned creditors, discharging all claim or secu- 
rity upon the parts bought by the first pur- 
cliasers, and upon the price applied in payment 
of the preferred creditors. 

The Court unanimously held, that they could 
not grant the application, as every creditor had 
a lien upon the whole lands sold. And until it 
was ascertained that so much was sold as would 
extinguish the whole debts, no purchaser could 
be in security to pay to a part of the creditors ; 
but they 

" Ordained the respondent (Mr Scott,) to consign in 
the Bank of Scotland the amount cf the price of the 
purchase, as mentioned in process, with the interest 
due thereon, on or before the term of Martinmas 
next." 

Act, Cunninghifm.— ^//. Wilson.-^Dsvid Douglas, 
W. S. and David Scott, W.S. Ageiits.-^Mr Hatuilton. 
Clerk. 

No. 447.— The Ladies Eii«kins v. Earl of Mar. 

Entail, — Provisions to younger Children, — Ileirs of 

Entail in possession of an estate, with a rental of 

X8000 per annum, decerned to pay provisions in fo" 

vour of younger children f made by a former heir, 

amounting to //'i3,000, without deduction of the an- 

nual-rents, which ought to have been applied in pari 

payment of these provisions by the intervening heir» 

By the entail of the Mar estate, a power h 

granted to the heirs of taillie to provide their 

younger children to reasonable provisions, and 
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by virtue of this power, Jolin Francis Earl of 
Mar, in May 1816, granted several bonds df 
annuity and provision in favour of his younger 
children — amounting in whole to L23,134, Ss. 
Earl John F^nncis died in 1825, and was sue* 
ceeded by his son Earl John Thomas, against 
whom the pursuers raised the present action for 
payment of their provisions and annuities. Dur- 
ing the dependence of this action. Earl John 
Thomas died, and was succeeded by his brother 
Earl John Francis Millar, against whom tlie 
action was then transferred. Defences were 
lodged, in which it was maintained — I. That 
the proviidons were exorbitant, and more than 
the estate (tlie rental of which, at Earl John 
Francis' death, was L8131, 8s.) could bear. II. 
That even if the provisions shmild be found 
reasonable, the last defender. Earl John Francis 
Millar, could only be found liable for annuities 
and annual-rents from the time he got posses- 
fsion of the estate — and not for those uplifted 
during the possession of the first defender, Earl 
John Thomas. 

' The Lord Ordinary, by an interlocutor on 
1 1th June 1829, 

-" Decerns against the defender, conform to the con- 
clusions of the original Itbei, as now transferred 
against the heir of entail in possession ; finds no ex- 
penses due, and decerns." ^ . 

Against this interlocutor the defender reclaim- 
ed, upon the merits, and the pursuers upon ^the 
point of expenses. 

The Court unanimously adhered. 

Lord Ordinary, Newton yfct. Hutherfurd and Gib- 
son ^Craifr.—^//* J' A. Murray and K. Hobertson. — 
Gih'^on-Craigs & Wardlaw, W.S. Pursuers' Agents. — 
A. Huberston, W. S. Defender's Agent. — Mr Uaiailton, 
Clerk. 

No. 448.— CALDca & Sons. Suspenders, o. Boethvvicx, 
C/targer. 

Bankrupt, — Compositian, — A parfy holffing n BUI tfh' 
counted by him, of irhich hoik tfie drawer and acceptor 
had hecome bankrupt, — held entitled, after accepting a 
Composition from the Drawer, to rank upon the Ac^ 
ceptor*s estate, receive a Composition from him, and 
thereupon discharge him^ — thus cutting off the Draw* 
er*s claim of relief against the Acceptor. 
The estate of Calder and Sons was seques- 
trated on 14th March 1826, and a composition 
of 4s. 2d., pnyable by three instalments, was 
accepted by the creditors on 21st June, and ap* 
proved by the Court on the 1st of August 
1826. Mr Borthwick, as manager of the Na- 
tional Bank, lodged a claim for £1795, 6. 11. 
Sterling, artshig upon various bills drawn by 
the banlcrupts upon different persons, and dis- 
oounted with the National Bank. The sus- 
. ponders paid the first two instalments, and for 
the thira tliey granted Borthwick their pro- 
Bus^orynoto payable at seven months. This 



not being paid when it fell due, Borthwick 
gave a charge upon it, whieh was suspended on 
the following grounds : — I. That in the list fo 
bills claimed by the charger against the com- 
plainers' estute, there was a promissory-note by 
Thomas Caverhill and Company to the suspend- 
ers for £98, 14s. — ^that the charger had accepted 
of a composition of 12s. per pound from the- 
said Caverhill and Company on account of tliQ 
said promissory-note, and had thereupon dis« 
charged them of the debt due by them ; and 
had thus cut off the suspendjc^rs* claim of ren 
lief against Caverhill and Company, for the 
composition payable by the suspenders on their 
(Caverhill and Company's) promissory-note; 
and that the suspenders wore therefore en- 
titled to deduct from the last tnstnlraent the 
composition applicable to the said promissory- 
note. In answer, the charger pleaded, — I. Thi$ 
ho had only drawn altogether 16s. 2di per pound 
upon Caverhill and Company's bill, — II. That 
it was understood by the parties at the time the 
charger agreed to the composition offered by 
the suspenders on their debts, and was also evi- 
dent, from the nattire of the transaction itself 
that he (the charger) was loft at liberty te 
make the best arrangement he could with Ca- 
verhill and Company ; and thaX in making snch 
arrangement he was not botnid to consult th^ 
suspenders. III. Tliut die arrangement entered 
into with Caverhill and Company was the mosi 
beneficiaL for all interested m toe promiksory* 
note in question. 

The Lord Ordinary, on 20th February 1829^ 
repelled the reasons of suspension, fonnd tlie 
letters orderly proceeded, and decerned, baft 
found no expenses due. 

The suspenders reelaimed against this interr 
locutor upon the merits, and the eluu^er upop 
the point of expe|isDS» 

Tlie Court refused both notes, and unani- 
mously adhered to the Lord Ordinary'^ interior 
cutor. 

Loid Ordiniiry, Newton Act, R. BvH.— .^//. J. a. 

More ; Geo. Tod<!, Jun. and A. W. Groldiq, Agents.— 
Mr Hamilton, Clerk. 

SECOND DIVISION.-^tti^ 1, 1829. 

No. 4i9.<^BiVKR p. BsKKn^g TRvsrsva. 
Trust- Dedd,--^C(}tch deed approfjate and reprabatt^^A 
Scoldiman executed a trust Sinttletnent tf all his property^ 
heritable and moveable: andt inter a! U, directed his trus* 
tees to pay to his widow an annuity of LsO, dsclaring this 
pmvisitm to be in/utl of alt her Isgat datnu.-^The testator 
afterwards acquuei an heritable f/ropetty in the Isk nf 
^Inni-^eld thttt tfte widow could fwt claim her anwfi'y^ 
without consenting to jwy over to the trustees the proper'^ 
ty in the Isle qf Man JittHng to her by the law of thai 
uland. 

On 10th May 1821, the late John Bennet, 
writer ia Glasgow, executed » tro8t*de«d ia fi^ 
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▼our of Mr C. WiUon. and otliew, wliereby be 
cdnveyed to them uU his property, heritable and 
itiovenble, belonging, or which miglit belong to 
him mi the time of his death, in trust, for the 
iWlluwlng purposes, infer alia ; that an annuity 
of £vSO should be paid to his tridoir, Mrs Bon- 
net ; — that certain legacies shoidd be paid to the 
individnahi therein named ; — that the residue of 
tlic trust estiite shouUl be held for behoof of 
the truster's daughter ; or, failing her and ether 
children, for behoof of his nearest heirs. And it 
was tpccially provided and declared, that tlie 
foresaid provision in favour of Mrs Beonet and 
her .daugiiter — 

''Are and shall be to them in full of all they can 
anyways ask or claim frotn my estate and subjecu^ 
by ^r through my death*'* 

Soon after the execution of this deed, Mr Ben- 
net left Scotland, and settled in the Isle of Man, 
where be died .in 1829^ possessed of both heri- 
table and moveable property. Mis Bennet con- 
ceived tliat she was entitled, not only to the an- 
BiHty provided by this deed, but also to one half 
4»f the whole of -her husband** property in the 
lale of Man ; and, as the trustees refused to pay 
the annuity, unless she relinquished every other 
diim, she instituted the present action against 
>bem for payment of the annuity, under resef- 
iration of all other claims, and especially to 
one hs^f of 4;he propei'ty in the Isle of Man. In 
support of this action, she maintained, that by 
tlie Manx law, the trust-deed was invalid, as the 
property was acquired after its date, — it was 
^fective in the solemnities reqnii*ed by the 
law of that country; and, as tlieie was no 
proper conveyance, the whole property fell 
to oe divided between the pursner and her 
daug^bten It was argued by .t)ie trustees, 
that the property having been eficctnally con- 
veyed to them, the pursuer was only entitled 
to her annuity and legacy,— rthat sIms was not en- 
titled to approbate and reprobate the same deed, 
—rand that she must either vhuse her legal or 
0onrentional provisions, supposing her not bar- 
red by the trust-deed from i*esortipg to the for- 
mer. 

On advising this ca«e, on 11th March 1828, 
the Lord Ordinary pronounced this interlo- 
cutor— 

** The Lord Ordinary havin<; he:\rd parties' procn- 
rators, and thereafter /considered the closed record, 
this minute, and wh«>le process, FinU.s that the pur- 
suer cannot c!aiin the annuity h'belled, unless she 
shall approbate the trust-deed libelled, by consenting 
to pay oyer to the trustees, for the purposes of tlie 
tm^t, the property in the Ule of Man falling to her 
by the law of tlint island, in cmitradiciion to the 
terms of the said trust-deed : t>*inds, thnt it is not 
alleged that the trustees, the def: nders, ever refused 
to pay to the pursuer the said annuity', on her appro- 



batinir the trust-deed ; therefore, nssoilsies the defen-^ 
dern 'rem the conrlusions of the sclion, and decerns : 
Finds the pursuer lialde to tljem in expenses, of 
which allows an account to be given in, and, when 
lodged, remits to the Auditor to tax the same, and 
report.** 

" lYote.— The Lord Ordinary thinks, prtmo. That 
the Scotch deed of trust, which be holds himself 
competent to interpret, did intend to convey all the 
property which should belong to the grantor at the 
time of his death, situated in any place, not except- 
ing the Isle of Man.. Secundo, 'Tli>it, thefe'"orc, the 
pursuer cannot take or keep that property, or any pfirt 
of it, away from the trustee»», by the law of the Isle 
of Man, without reprobating the trust-deed. Ter^^ 
That if she reprobate the deed, she cannot al«o ap- 
probate it^ by taking the annuity under iu Quarto^ 
That there is no g-ound for refusing to find so in this 
Courts where the action ishroughtfor payment of the 
annuHj under t4ie Scotch deed of settlement. Q into. 
That, SHfY|)osing there was no law of pjiprobate and 
re|)rol>ate» or election, in the tsle of Man (which the 
Lord Ordinary does not believe), yet that conid af** 
ford no ground for sending the quebtion of electtod 
there, l»ut just the contrary." 

Agaifi^t tliis interlocutor tlu3 pursuer prei 
seated a reclaiming note to the Courts on advis* 
ing which, 

The Lord Justice^Cleri stated, that he could 
see no principle for deciding tliis case differently 
from the recent case of Dundas, 14th January 
1829, (Jurist, No. L p. 7). The Court, in that 
instance, did not de^iart from the principle of 
the case of Trotter. In tlie case of Dundas^ 
as the testator clearlv intended that the trustees 
should take the whole property, the Court de* 
cided iJmt the heir was bound to make an elec- 
tion. Though the property in the Ule of Man 
was purchased after the date of the settlement 
in this case, his Lordship thought that it was 
comprehended under that deed. This estate 
was part of the universitas conveyed to the trus- 
tees. The circumstance of tluj uurcha^se being 
subsequent to the settle-ment, made no difference 
upon the case. 

Lord Crinnletie was Lord Ordinary in the 
case of Danuus. The disposition there was not 
sufiicient to convey an English estate, but the 
test4itor*s intention was clear, in the present 
Ciise, the intention to convey the Isle of Man 
property was equally clear, though the deed was 
prior to' that purchase. 

Lord PUmilij/ thonght that this case wag 
identical with tliut of Duudas, so lately decided 
by the Court.. 

The following interlocutor was aceordingly 
prenoonoed :— 

** Adhere to the interlocutor submitted to review^ 
and refuse the prayer of the reclaiming note upon 
the merits. But, in respect tbe present is an amicable 
suit, of consent, recul tbe interlocutor as to ex« 
pcnscs : Find no ei^pcuscs due to either party, and 
decern/' 
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Lon! Oidinnry, Mackenzie. — Counnel for Pursuer, J. 
B. Greenshielifs J James WemyiS. W.S. Aprerit. — For 
Of feiideri, William Penny ; John Leven, W.S, Agent. 
—Mr Fer^juson, Cleik'. 

Julj/ 2, 1829. 

No. 450. — BUEGESS, Advocator, v, BcJCK & CoMPANT, 
Ri'spondenlt, 

Manfate CommUsipn The Bespondents exported a 

guantity of Boots and Shoen to Pictou, by desire of the 
Mvocator — %oho represented himself as Proprietor both 
ill the invoice and ajfuiavit to the Excise ; and who af- 
terwards made a clainiy in that character, on the Executors 
of the Consignee — held that the Advocator tvas liable to 
• the Bespondents for the amount. 

In the month of July 1823, Messrs Buck and 
Company, shoemakers, Aberdeen, raised an ac- 
tion before the Magistrates against James 
Burgess, umbrella maker there, for payment 
of the sum of L19, 14s., being the balance of 
an account alleged to be due by him for a quan- 
tity of boots and shoes. After a variety of pro- 
cedure, the Magistrates decided against the de- 
fender. The present advocation was then 
brought by Buiiess, in which the Lord Ordi- 
nary pronounced the following interlocutor, ac- 
companied with a note preflxed, which folly ex- 
plains tl)e whole facts of the case, and pleas of 
the parties. May 29, 1828 :— 

** JVb/tf. — The Lord Ordinary heard parties at great 
length on tins cause yesterday. The proceedings 
originated in the Burgh Court of Aberdeen : An ac- 
tion wai there brought at the instance of Andrew 
Buck and Company against the advocator, James 
Burgess, for payment of L19, 145. as the balance of 
an account alleged to have been contracted by the 
latter in ] 8 18, for a parcel of boots and shoes furnish- 
ed to him by the former, with interest from six 
inoniha after the date of the last article of the ac- 
count. The defence, without descent to minuiia, 
about which there is no dispute, was, that the advo- 
<:ator had received from GeoVge Argo in Pictou a let- 
ter desiring shoes to be sent Co him: That the de- 
fender had shown this letter to the piu-suers, and did 
not purchase the goods for himself, nor plead his own 
credit, but actetl as an agent for Argo, and fully ex- 
plained to the pursuers, tliat he made the purchase 
on Argo's account and credit alone. After some pro- 
cedure, and a proof by one witness adduced by the 
advocator, the Magistrates of Aberdeen repelled the 
defences, and cieteriied against the defender conforn) 
to the conclusions of the libel. The cause was 
brought into this Court by advocation, in which the 
advocator, was at first successful. He obtained from 
the Lord Ordinary on the Bills a remit to the Ma- 
gistrates to alter their interlocutor, to which the 
Court adhercid on advising a petition and answers. 

Sit, on a reclaiming petition with answers, their Lord- 
, ips altered and pasaed the bill, and after thelmost 
inature consideration, the present Lord Ordinary 
thinks that the interlocutor of the Magistrates is cor- 
rect, 
f* 1*/, The account in process due to the pursuers 



for boots and shoes, amounts altogether to LSI, 48.^ 
from which there is deducted a payment by umbrellas 
of LI, 10s. leaving due L19, 1+s. This account is 
titled— Mr Jame^ Burgees to Buck and Company^ 
and the furnishing was made, 4th August 181ft. 

" 2d, The advocator's invoice-book is produced. 
It is admitted, that these boots and shoes were sent 
to Argo by the Flora in August 1818, and in thif 
book there is this entry : * Invoice of goods shipped 
on board the Flora, master, for 

Halifax by James Burgess, to order, and on the proper 
account and risk of Air George Argo, merchant, Pic-, 
tou.* If these shoes and boots had been on Argo's 
credit only, they would have been invoiced as senj: 
by Buck and Company, but the invoice is by the ad- 
vocator. And this is not all. The amount of the 
pursuer's account is L21, 4s., as mentioned for shoes 
and boots. But the entry in the advocator's book 
bears not the least reference to this.^ The invoice 
consists of a number of 4i^<2rent articles, amongst 
which are these :-r 
1 cask containing 74 pairs of shoes, 

at 6s. 6d. - - - L26 

10 pairs short boots, - r 4 10 6 

)i do. long, 30a. : ? 3 Q 

These articles amount to • - L33 10 Q 

instead of L2}, 4s. Besides, the shoes do neither 
correspond in number nor prices with those in the 
account of the pursuer. Another striking feature of 
the case is, that in Mr Argo's letter, foutided on by 
the advocator, as giving him the commlsgion to buy 
shoes, he specifies ' tufo dozen fine metCs shoes* two 
dozen women*s ditto, and no boots at all. Now, 
what are the furnisljings by the pursuers ? Two dozen 
women's shoes— three dozen ditto ; that is, five dozei^ 
women's shoes, and nine pairs of tnen^t shoes, beaides 
boots for men and women. Every one knows that 
a mandate mu9t be executed in its strict terms. 
Buck and Company could not have repoyered from 
Argo payment of furnishings so disconform to his 
note. Nobody can believe that this was an execution 
of Mr Argo's order — it was an adventure of the advo« 
cator's own ; and the rest of the cargo shipped was 
perhaps Argo's order, amounting to the difference of 
price between L'21, 4s. and L33, 10s., which is the 
amount of the advocator's invoice, as before explain- 
ed. 

" Sd, When the goods were to be shipped, a draw- 
back was to be got ofi^ the duties on leather. If the 
pursuers had trusted to the credit of Argo, they, as 
the proprietors, would have got the drawback, and 
deducted it from the price of the boots and shoes j 
but instead of that, notice iq due form was given liy 
the advocator to the Excise office, that he was the 
proprietor of ike goods, and meant to claim the draw- 
back. Accordingly, he made oath of proprietorship^ 
and verified by his own signature the entry in the 
Excise books, that he was entitled, as proprietor, to 
the drawback. He received payment of it, applied it' 
to his own use, and gave^no credit for it to Mr Argo, 
thus establishing that he bought the goods, and was 
liable for their price. 

•* 4/A, On 27th April 1»2 1 , after Argo's death, the ad- 
vocator wrote a letter to his executor, sending an ac 
couAt of matters as he said they then stood between 
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bim and Argo ; therein he enters articles which had 
been sent out by him to Argo at different times, and 
distinguishes them from what had been consigned by 
others ; and, after a great number of different entries 
Sn the account there are these :— ' ]• The following 
penont look to me for payment, and among these are 
the pursuers, Andrew Buck and Company for boota 
and shoes I^^li 18s.; Mr James Mars for ditto, 
L7, 1 1 ; Mr Nicol for shoes, paid L3, 3s.' The ad* 
Tocator feeling the force of hia own confession in 
this autograph letter, that these persons looked to 
bim for payment interpolated palpably these words, 
' at least some say so/ whereby, instead of standing 
as It originally did, ' the following persons look to 
rae for payment;' it now stands-*' the following 
persons look to ine for payment, at least some say 
so/ The interpolation has the effect to show that 
the advocator is not scrupulous in adopting means of 
defence, but it further proves his own consciousness 
of bis liability for the debt. Nicol has obtained de- 
cree against him for bis debt, but indeed it is marked 
' paid,'— and probably he and Mars furnished the 
shoes, a part of those that were ordered by Argo, 
and composed part of the shoes and boots invoiced 
to the amount of L33, lOs. 

*• 5M, The defender kept a letter-book, a day-book, 
and a ledger; but the day-book and letter-book which 
he has produced are blank as to the extensive ship- 
ment by the Flora, a circumstance which does not 
manifest much bona fidei on the advocator's part» or 
entitle his allegations to credit. 

" Against aU this, the only defence which the de- 
fender has to set up, is the oath of a friend of his, 
a single wttn^ta examined at the distance of six years 
after the transaction. But the Lord Ordinary must 
observe, that it is impossible to believe that Buck 
and Company could have furnished the* shoes and 
boots on the faith of Argo's letter, which is printed 
in appendix to the advocation ; because that letter 
ordered ' two dozen pairs fine men's shoes, two 
dozen women's ditto, and no boots* And it has been 
noticed, that Buck and Company furnished ^tw daxen 
of women s thoei^ nine fain only of men's shoes, and 
numbers of boots. Surely uo one can say this was 
done on the faith of that letter. And this witness, 
when required to say whether he could swear that the 
particular letter in process was read to Buck and 
Company, confesses that he cannot say. In short, when 
that ortth is attended to, the Lord Ordinary cannot 
consider it of any weight when opposed to the cir- 
cumstances already detailedr 

•* 29M May 182S.— The Lord Ordinary having ad- 
vised the closed record, with the whole process and 
productions both in this and the Inferior Court, has 
moit fully explained his views by a prefixed note ; 
and for the reasons therein assigned, remits the cause 
§impliciter to the Magistrates of Aberdeen : Find:$ the 
advocator liable for expenses, and remits to the Au- 
ditor of Court to tax tiie same." 

Against this interlocutor, Burgess presented 
a reclaiming note to the Court, which their 
Lordships unanimously refused. 

Lord (.7ringlerie, Ordinary. — Counsel for the Advo- 
rator. Dean of FacuUj^, Jenrey; Geo. Monro, Agent, 
For the Respondents, Solicitor-General and Shaw ; 
Chi^rles Gordon, Agc"t''-^Mr Ferguson, Clerk. 



July 3, 1829. 

No. 4151. — M* Donald's Tbusteeb, Suspenders, v. Mas 

Isabella Campbell or M* Donald, Charger. 
IiMkment of annunl'-ren* out of taml is a valid convtyanoe 

of a real right, though there be no infejlment in the latuU-^ 

HonuUogation, 

The kte Colin McDonald of Boisdale was 
married in 1759 ; and, by his marriage-contract, 
the family estate was settled on the heir of the 
marriage, la 1769, this marriage was dissolved 
by the death of- the wife, the children being a 
son, Alexander, iieir of the marriage, and others 
In 1771, Colin M* Donald married the charger, 
and obliged himself, his heirs, executors, and 
successors whomsoever, by a bond of annuity, 
to pay her, after his death, L50 yearly. After- 
wards, he purchased the valuable estates of Ui- 
va and Stafia in Mull, which he gratuitously 
disponed to Mr McDonald of StafiPa, the eldest 
■on of this his second marriage At the same 
time, he increased the cliarger's annuity from 
LdO to L200, for which he granted a personal 
bond of annuity in her favour, and declared that, 
for LI 50 of said annuity, the heir succeeding to 
Boisdale should be liable. In 1785, Alexander 
McDonald, heir of the first marriage, and credi- 
tor under the first contract, married Miss Mac- 
Lean of Coll, and his father, Colin McDonald 
was a party to his marriage-contract, whereby 
the estate of Boisdale was again settled on him, 
and the heirs of his marriage, tn 1799, Colin 
McDonald executed a trust-deed in favour of 
certain trustees, for various purposes, and later 
alia for the 

*' Regular payment of such annuity and provisions 
as I have settled upon Mrs Isabella Campbell, my 
wife* as afilfcting the said estate, and such other an- 
nuity or annuities as the said estate may be burdened 
with, during the existence of this trtttt*' 

Upon this deed the trustees were infeft, and 
ia 1800 Colin McDonald, the truster died, and 
was succeeded by the said Alexander McDonald, 
of Boisdale, who took the estate, qua creditor, 
under the first marriage-contract already referred 
to. In 1804 the charger, with the approbation 
and consent of the said Alexander AVDonald^ ob- 
tained irom the trustees of the said Colin Mac- 
Donald) an heritable bond of corroboration for her 
annuity over the estate of Boisdale. This bond 
contiuned no dispositive clause, but only a precept 
of sasine, on which the charger was mfeft. In 
1812, the trustees of the said Colin McDonald 
denuded in favour of his son, Alexander McDo- 
nald, and the trust, with all its provisions, ex- 
pired. After borrowing various sums of money 
on the estate, Alexander M' Donald granted a* 
trust-deed in 1817, whereby he conveyed his 
whole property to Hugh M'Donald, younger of 
Boisdale^ his eldest son, and to Alexander 
M'Leaa of Coll^ and the suspenders,^ trqatcet 
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for payment of his debtg. The trustees were 
infeft, and the truster died iii 1818, leaving his 
affairs to be managed and regulated by the pro- 
visions of the said trust. 

In February 1828, the charger raised a sum- 
mons of mail Is and duties in virtue of her said 
heritable bond of corroboration ^ graVitCMl by the 
trustees of the late Colin M^Don^d in her favour 
against the suspenders, for payment of her said 
annuity, and also a multiplepoinding in mune of 
Kwen McMillan and others, tenants of the estate 
of Boisdale. These were conjoined by Lord 
Mackenzie, who (7th March 1829,) I'epelled 
** the defences to the merits*' of the former, 4nd 
the '* objections" stated to the latter action. 

Against this judgment a reclaiming n6te wa9 
presented by the suspenders ; and, when the case 
tfoae to be advised, they pleaded, — I. That the 
charger's husband, the late Colin M'Donald, 
never intended that her annuity should he an 
heritable burden on the estate of Boisdale, nor 
anything else than a personal securityy and that 
his trustees were not entitled to change th6 na- 
ture of the security from personal to hei'itnblt^ 
and thus fix it on the estate of Boisdale. 'Hiat 
the charger had no right to pursue an Action of 
maills and duties, because her heritable bond of 
corroboration is defective t;i essentialibus^ having 
Ao dispositive clause, and consequently there can* 
be no valid infeftment in the lands, for a feasine 
cannot be better than its warrant. But the title 
of the suspenders is complete, and not burdened 
with the chargers annuity. II. The multiple- 
poinding is incompet'Cnt, m respect of the de- 
pendence of the maills and duties being a cumula^ 
iio actionum, hy which the charger is attempting 
to attain the same rents. Besiucs, the charger 
Las homologated the trust-deed on which the 
suspenders are infeft and act, by drawing pay- 
ment from them for many years, by bringing 
fictions against tliem, ami concluding forher an- 
nuity from them qua trustees. 

For the charger it was maintained, — I. The 
bond of corroboration* is a valid title; for the 
trustees of the charger's hitsbatid had fnll powers 
iinder his trust-deed, and Alexander M'Donald, 
from whom the suspenders derived tbeir smtho- 
rity, gave to the said bond his consent. Tfie in- 
feftment of annual-rent, on said bond, is a' com- 
plete conveyance of a real right to the charj^er, 
even though there be no dispositive w*(irds Tipplied 
to the lands ; for it is laid down by Stair, B. ii^ 
U 8, sec. 14, that precepts, 

*^ Either simple, or bearing secundum chartam con- 
Jkiendam, are sufficient, tbouj^li these chui ttrbbc nt ver 
granted." 

If, then, they be sufficient to convey feudal 
property, o fortiori they must "be siiilicTont to 
convey VL real right of annual rent. The pi:ac- 
ico of conveying annual-rents, without such dis- . 



porftiVe words, has prevailed, withdtit c^alfente, 
from the earliest lo the present titnes. ll. 
There is no ctimulatio actionum^ for the multiple- 
poinding is in name of the tenants. The chui-ger 
never homologated the trust-deed under which 
the suspenders act, for she never gave up her 
real right so aft to redolvie it into a mere claim 
upon them. Her annnity was for life, and she 
demanded payment from the tmsteeit, because 
ihe loiew that they held the lands and intro- 
mitted with t)ie rents of the estate out of which 
her annuity was payable. 

The Lord Ordmary expressed his opinion in 
three several notes prefixed to his interlocu- 
tor :— 

I. His Lordship held th^it an infeftment of 
annual-rent out of land was a valid conveyance 
of real right ; therefore it cotdd be of no reic* 
vancy, even if there were no iiifbfhnent in the 
lands contain^ in t)ie pnrsner's scicurity. 

II. That the want of dispositive words Tval 
not fatal to a conveyance even of lands having 
precept of seisin and seisin thereon ; and stiU 
less to a conveyance of an annual-rent out of 
lands; and that practice has been uniform on 
this point* 

And, III. Thftt it had neither been proved* 
nor competently averred, that the pursuer had 
acceded to the trust, so as to give Ap her real 
right or its effect, and convert it into a claim on 
the trustees. 

liie interlocutor of the Lord Ordinary was as 
follows: — 

** March 11, 1829.— Having heard parties' pro- 
curators, conjoins the process of niuUiplepoindin^^ 
at the instance of Ewan M'MilUn and others, tenants 
upon the estate of Boisdale, with thii process of niHtlls 
and duties ; Ordains the pursuer to give in a state of 
rents, for which she craves decree^ and that against 
the first box-day in the ensuing vagation ; and, in the 
multiplepoinding, repds the objections, finds the raiser 
only liable in once and single payment, and ordahis 
the creditors called to give in condescendences of 
their clainds, with notes of pleas in law/' &c* 

Against these interlocutors the trustees pre- 
sented a reclaiming note to the Court, which 
was unanimously refused 

Lord Ordiaary, Mackeniie.— yfc^ Cowan— >^/. Ba* 
chanan. Huasel uud Covyari, W. S. and Hugh Macqnecn, 
W. S. Agemis>-~A1r Ferguson, eUrk. 

jM(y 7, 1829. 

No. 452.— Macdoneu. ^ RANknr. 

Cautioner found liable in terms of a Letter of Gua- 
rantee, 

Tlie late Angus Rankin, liushand of the de- 
fender, on 10th July 1822,. addressed the fol- 
lowing letter to the pursuer: — 

" Mt DfiAa Sin,— The cause of my writing you is, 
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that Donald, mj brother^ is wisbmg for to btiy feW 
beasts, atnce they are sd low priced ; thereforcv n yoil 
will liave the goodness to accommodate him in LlOiV^ 
lo enable him ^o buy some, I hereby promise you to 
see it paid, without any trouble to you.*' 

Upon the 20th July 1822, the pursuer paid 
LlOO to Donald Raukin, and took a receipt 
from him on the back of the letter above 
quoted. 

On 2d July 1824, Angus Rankin addressed 
another letter to the pursuer of the folio vring 
tenor:-— . 

" My Dkar Sib, — Donald, my brpther, and your 
friend came here to-day, and he wishes since he i» 
idle, to fry a little droving, to see if he can support 
his family ; and before he can enter on that concern 
he rotlst bttve money; Rnd if you support hxm ii^ 
LlOO, 1 shall run half of the risk the same with you, 
as y«u are so muefa interested with the fiunily as 1 
am." 

Upon the 10th of August 1824, the pursuer 
paid to Donald Rankin L50, coYiform to a re- 
ceipt granted by him on the back of the said 
letter* 

The defender, along with Mf^or Cameron, 
yrha appointed executrix by the settlehient of 
Ang^ Rankin. But Major Cameron declined 
to act, and the present action was only insisted 
in against the detbuder aS h&vii^ given up aki 
inventory, and intromitted with Sie whole per* 
jBomd estate of her late husband? 

Tlie conclusions of the action Vrere, that the 
jsaid Donald Rankin, as full debtor, should be 
decerned to repay the sums of LlOO and L50^ 
advanced to hintby the pursuer in terms of the 
letters before quoted, with interest from the 
respective periods when the money was advanc- 
ed ; and that the defender, as executrix of 
i^ngus Rankin, or as introniitter with his goods 
and gear, or as otlierwise representing him as 
cautioner for and with the said Donald Rankin, 
}n terms of the letters of guarantee above 
quoted, should be decerned to make payment 
to the pursuer of the foresaid sum of LlOO, 
wFth interest as before specified : Jtem^ Of L25 
being one-half of the sum of L50 paid to the said 
ponaid Ranliin, conform to the letter second 
before quoted, with interest from the date of 
the advance till paid. 

TJie pursuer oljtained a decreet on 14th Dec. 
1827 against Donald Rankin for payment of the 
above two principal sums, with interest atid ex- 
penses. Defences More lodged for Mrs Rankin, 
in which she alleged, that there had been col- 
lusion between Donald Rankin and the pur- 
suer, — that the receipts were unstamped, and 
therefore not probative, — ^and that the money 
had not been applied in terms of the mandate 
on which the advance was made. 

Tlie record having been closed by condescen- 
dence and answers, with relative notes of pleas, 
the Lord Ordinary, 22d Februaiy 1828,j 



^ Decern agafngt the defender conform to the 
ironclustoos of the libel ; but, in the circumstances of 
the case, finds no ezpebv^ dne to either party*** 

Tlie def(ptader x^claimed against this interlo- 
cutor oh the merits, and the pursuer on the 
point pf expenses. On advising these reclaim- 
ing not^9, ine Conrt were unanimously of opi- 
nion, that as a cbarge of homing had been given 
to the pribciptJ debtor, the mterlocutor wa^ 
right, and therefore botii reclaiming iiotes were 
refused. 

Lord Ordinary, Medwyn.-^^cl. Jameson and Macdo- 
nald, — Alt. Keay and Rutherford. Duncan Stewart ait^ 
Cofl ^fttedbrtald, W.S. Agents.— Mr Fergason, Gtbrk. 
- • 

No. 453. — Sir W. F. Eliott, Bkrtv. Loan Mnrro. 
Efitail.'^Trvst'deetL—Circumslancn in which it toat held 
thai the testtUor^s intention was to sub/ect the trust funds 
0nd estate to the payment ^ his debtSy and to free certaih 
pr&jierlyin England from that liability^ and giving effect 
to the testator's intentlnu 

Tiie late Right Honourable William Elliott 
pf Welh, on 26th February 1:806, executed ttvo 
deeds^ the one an entail, and the other a trust- 
deed. By the first he disponed the lands of 
.Wells, the baronies of OmiiHton and Hadden* 
&C; under the fetters of a strict entail, to him- 
self and the heirs-male of his body ; whom fi&il- 
ii^, to Sir W. F. Eliott. lliis deed contained 
the following clause — 

** I herel)y bind and ahUge me^ and my heirs^t4awt 
gnd my etecutori and luceeis^tr^j to free and relieve ike 
said lands and estate, and tfte^ keiri qf laUxie thai shali 
iucceed thertio^ of aU debts to which I shall be liable 
at the time of my death"^^ 

Reserving power to alter and revoke. By tbe 
other deed. IVlr Elliott conveyed to the late 
Earl of Minto and others, as his trustees, tiia 
whole lands and estates contained in the entail, 
and the whole of his other property, heritable and 
moveable, for the payment, inter ulia^ uj all the 
testator* Just ana lawful debts then due and otc* 
ing^ or which should be due and owing by Jtitn 
at the time of his death. The trustees were in- 
vested with power to sell the lands of Ormiston 
and Hadden for payment of the debts ; but they 
were authorised to dispense with a sale, if they 
could pay off the debts, by degrees, out of tho 
surplus rents or other funds falling under tho 
trust. In December 1809, Mr Elliott executed 
a supplementary deed of settlement, whereby 
he nominated the present Earl of Minto to bo 
one of his trustees. This deed contained die 
follomng clauses: — 

'* 1 hereby^mxiously repeat, that the said debts 
and others may be gradually satisfied and extinguish- 
ed out of the rents and profits of my said entailed 
estate, and any other funds falling under the said 
trust." And, * Whereas I am possessed of certain 
fbnds and effects situated in Bngfand, which I may 
dispose of by deed in the English form; Therefore^ 
I hereby declslre, that aby such deed executed by me» 
and unrevoked at my death, shall carry right to the 
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faid funds and effects situated in England, so far as 
they are thereby conveyed, settled or bequeathed, 
and the same shall not be held or considered as fal U 
iog under my foresaid trust-deed ; and I hereby ra- 
i\fy, approve of, and confirm of the foresaid trust-dispo- 



sition. 



In July 1813 the testator executed a deed of 
eodicil, appointipg his trustees to pay sundry 
legacies and annuities, one) ratifying' and con- 
firming the foresaid deed of entail and trust-dis- 
position. On the 4th July 1816. Mr Elliott 
executed a settlement in the English fonuy con- 
taming the following clause : — 

** All my books, and whatsoever effects and pror 
perty, I give ai»d bequeath unto the foresaid Earl of 
Minto^ on condition that he pays unto Ambrose 
Clover, Esq, of Ryegate,*' &c the sums therein men- 
tioned. ^ And I do hereby appoint the said Gilbert 
Earl of Minto, and Ambrose Glover, Esq. executors 
of this my last will and testament ; and I also hereby 
confirm the entail and trt^strdeed before men- 
tioned.'* 

In July 1818, Mr Elliott sold the lands of Or- 
miston to Mr Mein for L28,000. One of the ob- 
jects of the sale was, to pay off an heritable debt 
of £15,000 affecting that proj^erty. L16,000 
of the purchase money was remittea to London 
hy Mr Mein: and thereafter, LI 5,000 of this 
Mim, being the amount of the bond, was, by ^he di- 
rection of Mr Elliott, invested in the 3 per cent, 
consols, until the term of payment in the bond 
arrived. Mr Elliott died m October 1818, be- 
fore the heritable debt on Ormiston was paid 
off, and while the money continued invested in 
the funds. A dispute thereafter arose between 
Sir W. F. Eliott, as heir of entail, and the Earl 
of Minto, as administrator under the English 
will, regarding this sum. After considerable 
discussion, a judgment was pronoiinced by the 
€ourt of Session, and afterwards affirmed by 
the House of Lords, by which the LI 5,000, 
though carried by the Endisli will, was held to 
be SQ carried under the obligation, on the part 
of the Earl, to relieve the trust estates of the 
heritable debt, for payment of which it had been 
transmitted to En^and. In consequence of this 
decision, the Earl of Minto sold out the sum 
vested in the funds, and made over the pro- 
ceeds to the trustees ; but having applied*the re- 
maining property situated in England to his own 
private use. Sir W. F. Eliott raised the present 
action against his Lordshipi concluding that it 
should be found and declared that the property 
in England, so far as required for paying off the 
said debts and obligations, had been wrongously 
and utijnstly taken possession of by his Lord- 
ship, and that the same pertained to the pursuer 
or to the said trustees; or oihervoai/Sy that tlie Earl 
of Minto was bound, out of the said property, 
to free and relieve the pursuer, and the other 
bcirs of eutaii, of all the debts imd obligations 



affecting the said entailed estate, and that his 
Lordship was bound to relieve the pursuer and 
the heirs of entail, and the rents of the said es- 
tate, of the whole interest due on the said debts 
and obligations, from the death of the testator. Sec. 
The record having beep made up, i|i|itufd cases- 
were lodged for the parties by order of the Lord 
Ordinary. For the pursuer it was pleaded, — J. 
That by the deed of entail, ^he heirs-at-law, execu- 
tors, and successors of the testator, were bound to 
free and relieve the entailed lands and estate, and 
the heirs of entail succeeding thereto, of all debts 
to which he was liable at the time of his death ; 
and, IL That the Earl of Minto, as universal 
successor and executor of the testator under the 
English will, was bound to relieve the entailed 
estate, and the pursuer as heir of entail, in terms 
of the clause in the deed of entail. In answer, 
it was pleaded by the defender, — I. That accord- 
ing to the legal construction of the late Mr El- 
liott^s deeds of settlement, their combined opera* 
tion was, to subject the trust-fiinds and estates to 
the payment of his debts, while the property in 
England was withdrawn fi^m that liability, and 
bequeathed to the defender, subject only to the 
specific burdens created by the will. II. That 
the decision in the former actions proceeded upon 
the special ground, that tiM sum in dispute wa4 
set aside by Mr Elliott in pajrment of a particular 
debt; and, III. That in any event, tne defen- 
der covid not be bound to relieve the pursuer, 
who 18 the heir of line and heritage, of tne heri- 
table debts, which are a burden upon the heir in 
the first instance, both by law luid in terms of 
the entail. On advising this case, 

Lord Cringletie stated, that he had no doubts 
upon the case. From the deeds it appeared that 
the testator's intention vras, that the entailed 
estate should be preserved entire, and that the 
debts should be paid out of the rents and other 
funds falling under the trust. The deed of codi- 
cil confirmed the entail and trust-deed. Whea 
the testator is seen providing that his debts 
should be paid out of the rents of the entailed 
estate and other funds, and that he had disposed 
of his English funds, it is impossible not to hold 
these other funds liable in a question inter he- 
redes. The* LI 6,000 wa&renutted to London for 
discharging the hmtable debt, and could not be 
considered the funds in England* alluded to in 
tlie supplementary deed, and which Mr Elliott 
meant to withdraw from the trust. There was no 
opening for interpretation here-^the intention 
was plain. His Lordship was of opinion, that 
Lora Minto should be assoilsied so far as ap« 
plied to this fund. 

The Lord Justice-Clerk observed, that the 
decision pronounced in the former case was li- 
mited to the appropriation of L15,000 remitted 
to London^ ana steered completely dear of thi« 
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ease. The two cases were totally different. 
The English funds were separated from those in 
Scotland. The Court must take the declared 
will of the party, which appeared to be, that 
Lord Minto should take the wiiole effects that 
fell within the operation of the will executed in 
England. 

Lord Glenlee was of the same opinion. His 
Lordship was clear for assoilzieing the defen- 
der. 

Lord Pitmilli/ remarked, thatif the judgment iQi, 
the former case had exhausted the question, there 
woald have been no occasion, and no room for the 
present action. It would then have been a res ju- 
dicata. The principles adopted formerly were 
with reference to the particuuup case then* before 
the Court. That was a different case from the 
present. If these principles would lead to a de- 
cision favourable to the present pursuer, }t was 
impossible to forget the principles on which the 
decision in the Hp^se of Lords proceeded. I(is 
Lordship could not hesitate to acknowledge, that 
while he thought the L15,000 had not been suf- 
ficiently appropriated, it was impossible to read 
the speech of tne Chancellor without seeing that 
the oeciaion was rested on this principle, that, 
as to the money carried by the will, Mr EUliott 
might insist that it should be applied to the pur- 
pose for which it appeared, from the corresjiond- 
ence, tobe destineo. But, because that opinion 
hadbeengiyen inadifficultcase^ yasnojb his Lprd- 
ship bound to look to the principles of the de- 
cision ? To give effect to tnis pursuer's demand, 
would be to disregard the enixa voluntas of Mr 
Elliott. This was not a difficult case ; — the only 
fair way of deciding it was, to suppose that 
there had been no such question as the one for- 
merly disposed of. It was impossible to read 
the whole of these deeds, and at the same time 
to keep in mind the evidence of voluntas^ and to 
hesitate for a moment ii^ concurring with the 
opinions already given. 

The Court accordingly sustained the defences, 
assoilzied the defender, and decernedi with ex? 



Lord Mediryn, Ordinary. — Act. Keay, and R. Bell— 
JItu Solicitor-General and Cockburn. — William Bell# 
W. 8. and Tod and Romanes, W. S. Agents — Mr 
Thomson, Clerk. 

OUTER-HOUSE. 

July 3, 1829, 

No. 455. — ^M. P. MoNCET&FP v. Scott. 
Interim-^iecree'-'Wiihoui express consent of parties, Mcm- 
petent before closing record. 
While the record was preparing in this mul- 
tiplepoinding, a motion was made by a claimant 



for an interim-decree for L500. The other 
parties stated, that they did not wish the record 
to bear that they consented to this, but that 
they would not state any objection. The Lord 
Ordinary held, that, before closing the re<k)rd, an 
interim-decree was incompetent, unless express* 
ly cousented to by the parties. 
Lord Ordinary, Corebouse.-r-/?. Trotter and SCodait^ 

Julj/3, 1829. 

No. 456.-n-GaAHAM »• Auson. 

Record -^Pursuer's revised condescendence may cotiAoiti « 

second statement rfficls. 

The pursuer, besides revising his condescend 
deuce, and answering the " respondent's state-*' 
ment of facts," subjoined a second and additional 
statement. This was objected to by the defen^' 
der, who insisted that the pursuer's whole case 
should be kept together ; but the Lord Ordinary 
hdd the form adopted by the pursuer to be in 
terras of the Act of Sederunt, although it was 
somewhat troublesome and inconvenient. 

Lord Ordinary, Corehouse.— ^cf* Buchamm,— ^/^. 
More.— a Clerk. 

JUR Y COP RT, 

The following are ^the appointments for tiM 
ensuing Autumn Circuits :^- 

WEST, 

Lord CsqsF CoifMissiONsa ^nd LordCazNotKris. 

GJaygow. ...^Tuesday „„.,.„ .^Sept. 8^ 

Stirling Thur»da y ....,...>.. „ Sept. la 

Inverary... ■ ■ Thur8day...^...^...^Sept. 17. 

SOUTH. 

Lords PrrMiLLY and Mackenzie. 

Ayr..., > ^Saturday... ■ ..Sept. 12L 

Dumfries. ...m...,.,...,,. Wednesday ... , ... , -Sept. 16i. 



Jedburgh^ 



Invern 

Aberdeen 

Perth*. 



-Monday., 
NORTH. 
Lord GxLLUs. 
-Friday 



.Sept 2L 



-Friday. ^ 

.«Wedneaday«.,..»..«Sept. 16. 



*Sept.4u 
.Sept. IL 



COURT OF JUSTICIARY, 

The times and places of the sittings of the 
Northern Circuit have been altered as toUowh 
viz:— 

Invem ew ^ — ■ .mm Wedne8day..».,,.,.i^pt> SL 

Aberdeen . . ..^ o— ...., Wednetda y „ , S ept. 9. 



Perth «, 



•MoDday« 



..iSept 14, 
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COURT OF EXC HEQUER, 

Jaly 2» 1829, 



Na« 457.— »J?Md^'«i^ Paper'3iaker*s Duty, 

Wciter MUler — taper-maker at Patrick- Bank 
Mill, near Paisley— charged with forging and 
coutiterfcitirtg, or causing to be forged and conti- 
terfeited, certain labels and stamps put upon the 
wrappers of paper to denote that the duty had 
been paid, with intent to evade such duty, and 
defraud his Mftjesty. The information consisted 
of< a Ttetiety of counts, oouclndine for penalties 
to an enormous amount — ^fbunded pn 34. Geo. 
IIL c ^0. § 14^L Qeo. IV. o^ 58. § 13. and 1. 
Geo. IV. o. 58. § & 

The tasO) whieh was not defended, was clearly 
proTed, and the jury found a verdict for the 
Crown. 

T^ Lord Advocate stated, that the penalties 
amounted to many thoutand pounds, but lie 
should limit them to £1000 in this case. 

Coun^je! for the Orown^Loid Advocalt, P. F. Tytler, 
asd A. U. Cullen, Esqre. Advocates. 



STATUTE* 

Jum 19, 1829. 



JbUraei of an Act, entitiilei «« Jtn AdJ^ the more effecftml 
Recovery of Smail DebU, and fir dimiiusking the Ex-' 
jtemes of LUi^atuin ia Causes of Snttdl amount, in the 
S^rer^ Courts in Scotland, la Gso. IV* e. 55.*\ 

Thfs Statute, after repealing the act of 6. 
Geo.iV, c. 24,. ex^^pt as to causes commenced 
prior to 1st September next, enacts, 

" I. That irom and after the first day of September 
next, it shall be lawful for any Sherifi*in Scotland, with- 
in hi« county, to hear, try, and determine in a Rummary 
way, 88 more particularly herein-after mentioned, all 
cifil causes, and all prosecutions for statutory penal- 
ties, that may be competently brought before him, 
wherein the debt, delimhd, or petialty concluded tor 
shall not eiceeed the volub Of one hundred {Sounds 
Scot^ exclttsiTe of expenses and fees of ektract: 
Provided always, that the pursuer ^r prosectitoh' 8h.ili 
in all cases be held to have passed from and abandoo- 
ed anv remaining portion of any debt, demand, or 
penalty beyond the sum actually concluded for in any 
sueh cause or prosecution- 

'** II. 'ilwil all such causes and ^)roseculions, wMch 
the pumierB or prosecutors thereolP shall choose to 
have heard and determined according to the summary 
mode hereby provided, shall proceed, except i^ here- 
inafter prt>vrd«d4ti regard to foribcoffling, upon suui- 
nons-or eompkiint> «gr«M^y io 4he form ib scttedule 
(A.) subjoined to this Act, stating shortly the origin 
of the debt or ground of action, and concluding against 
the defender; which summons orcompTaint, being signed 
by the SheriflT-clerk, shall be a sufficient warrant and 
authority to any Sherifi'i officer for fiumuoDiog the de- 



fender to appear and anHwer at the next SheHfi-Court 
after the date of the citation, not l»eing sooner than up i 
on the sixth day after such citatiooi and also for suuu 
monitig such witnesses and havers ns either party dliall 
require; and a cof)y of the 8a*d s.ummpns or coni« 
pluint, with the citation annexed, and also a cojiy of 
the account^ if Sny, ahull be si*rved at the some timb 
by the Sheriffs officer on the defender persomtily, or 
at his dwelling>^Ylttoe, ia whidi last dis^ If the de- 
fender shall not Appear, he shall be cited a second 
time personally, or at his dwelling-place, bpon tlvs 
words de novo being either sulkjoined to the originul 
summons, and signed by the ^herflBf-cferk, or ifrrinen 
in the procedure book kept by the clel'k, ind st^rteif 
by the bheriff, to appear at the next Court after tli« 
date of the said citation, no^ being sooner than the 
sixth day after such citation $ and if the delbnder ha^ 
been cited for the first time to a diet of Osort not 
sooner than twelve free days from the date of the ci^ 
tatioo, it shall be lawful ibr the SheriiTs oficer, in 
case the defender shall not haye been personally found 
at the first citation, to cite him a second timfe, either' 
personally of at his dwelling-place, to the same diet 
of Court, on the authority of the original WarraAt^ 
and \vtthout prevfonsly^ returning au execnlitMi of %ho 
first citation, provided that such second citativli sfaAtf 
not be given sooner than upon the sixth day after i)ie 
date of the firfet citation, nor bter than upob the sixth- 
day before the diet of Court to whieh the defender a 
so cited for the second time : and the officer sum?*, 
moning parties^ witj^esses^ or havers, shall, in all e.i8ef 
under this act, return an execution of citation signed 
by him, or shall appear and give evidence on oalh of 
such citation having been du^ lUsde, and all such ti« 
tations given by an officer alone without witnesses, 
and executions thereof subscribed by sueh otiieer, 
shall be good and cflbctuil to aU intents and pray- 
poses. 

'' ill. That the purauer of any civil cause may ob« 
tain a warrant, signed by the Sheriff-clerk of the 
county within which the defender resides, agreeably 
to the form in schedule {B.) subjoined to this act, for 
arrestment, on the dependence of the action, of any . 
money, goods, or effects to an amount or extent not' 
exceeding the value of one hundred pounds Scdts,* 
owing or belonging to such defender, in the hahds of 
any third party, and may at any time before decree is' 
proHdUnced in the eans'e, provided such time does not 
exceed sixty dnyt ftx>m the date of such warrant, uae: 
arrestment thereon against such money, goods and. 
effiicts owing or beionging to such defender^ eitlier' 
within the county in which such warrant shall have 
l>een issued, or in any other county or counties^' 
Provided always, that before using such warraat ki* 
any other county, it siiall be presented to, and indors- 
ed by the Sheriff-clerk of sin:li other county, who is 
hereby required to make such indorsement cm pay- 
ment of the fee herein-after Hhentioned ; and prptided 
also, that any arresti^ent laid on under the aothority 
of this act shall, on the e%fmy of three months from 
the date thereof^ eease and determine without the 
necessity of a decree or warrant of loosing the samew 
unless such arrestment shall be renewed by a special 
warrant or order, duly intimated to the arr jsteci in 
which case it shall snbsikt aVid be in Ybrce iRtr ihk Mke 
titnt txtd nmier the like totidilioBs aft uttder the or|«' 
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ginal wtrraoty or unless an action of fortbcominjE^, in 
Kanner herein-after provided, shall have been raised 
before ihe expiry of the said period of three months, 
in which case the arrestment bhall subsist and be in 
force until the teriuinatioa of such action of forth- 
coming. 

'' IV. That when any arrestment shall have been 
lued oa the dependence of any action, it sliail be 
fompetimt to the defender to have such arrestment 
looseHy on lodging with the Sheri^ clerk of the 
euunty in which such arreatment shall have been used* 
a bond or enactment of caution, by one or more good 
and sufficient cautioners, to the satisraction of such 
SberiiiP>derk, agreeably to the form in schedule (B.) 
subjoined to this act, or on consigning in the hands 
of such Sheriff-clerk the an^ount of the debt or de- 
mnd« and a reasonable sum for ex|>enses, or on pro- 
docing to such Sheri^lerk evidence o£ the defender 
having obtained decree of absolvitor in the action, or 
of his having paid the sums decerned for, or of his 
liavtng consigneJ in the bands of the clerk of the 
Court in which the action depended the sums decern- 
ed for, or the amount of the debt or demand, and a 
reasonable sum for expenses, when no decree has 
yet been pronounced ; and a certiBc<ite by the Sheriii^ 
clerk of the county in which such arrestment shall 
hare been used, of a bond or enactment of caution to 
the extent of the debt or demand, and expensesi 
having been lodged with him, or of cQn.>ignation as 
above provided having been made in his h^inds, shall 
be a au^cient authority for obtaining a warrant for 
loosing any other arrestment used on the dependence 
of the same action, without any other caution being 
fbunJ, or any oilier eonsignatiun being madff by the 
defender. . i ' 

*' V. That any person entitled to pursue ^n action 
of fbrthcaming, where the sum or dgmt>m! ^hull not 
exceed the value of one hundred pounds Scots, ex- 
clusive of expenses and fees of extract, who shall 
choose to have the same heard and tleterminpd ac- 
cording to the summary mode provided by this actj 
shall proceed by summons or complaint, agreeably to 
the form in sdii^dule (C.) subjoined to this act, con* 
clttding for payment of the sum for which arresimpnt 
bas been used, or for delivery of the goods and eifects 
arrested, which summoas or complaint, being signed 
by the Shertf&clcrk of the county in which the arres- 
tee resides, shall be a sufficient warrant and autho- 
rity to any SheriflT's officer fur summoning the arres- 
tee and the common debtor to a|)peHr and answijr at 
a ^hertif-Court of the county in which tl-»e arrestee 
resides the same not being sooner than ii}t sixth day 
after the date of citation, and also far summoning 
witnesses and havers for all parties ; and in the event 
of the common debtor not residing and not being 
found within the county in which such action of 
forthcoming shall be brought, be may be cited in any 
other county on the said warrant, the same being fir^t 
presented to and indorsed by the Sheriff-clerk of such 
other county, who is hereby required to indorse the 
oama on payment of the fee herein-after mentioned, 
toappear at a Sheriff* Court in the county in which 
the arrestee resides, the same not being sooner ip 
such case than on the twelfth day aller the date of cita- 
tion ; Provided always, that the arrestee and the cpm- 
ifton debtor shall be cited to a|)peBr o» tbe same Court 



day, and that a copy of ^he said summons or comw 
plaint, with the citation annexed thereto, sjiail be 
served by the Sheriff's officer on every defender per<4 
fonsllyy or at his dwelling-place, all in the same man- 
ner and under the like conditions as to citation as 
berein-before provided in other causes and prosecu- 
tions under authority of this act, but always allow-^ 
ing to a party cited to appear in the Sheriff-Court of 
a different county from that in which the citation 
shall be given, double the time required by this act 
to be allowed to a party cited to appear in the Sheriff 
Court of the county within which the citation shall be • 
giTten, 

" VI- That every officer of Court to wlK>m any 
warrant as aforesaid for citing witnesses and hawri^ 
shall be entrusted, shall cite such witnea^es or havers 
as any party shall require; and all such warrants shall 
have the sam'e force and effect in any other county as 
HI the county where th^ are originally issued, th^ 
same being first presented to apd indorsed by the 
Sheriff-clerk of such other county, who is hereby re- 
quired to iivdorse the aame, on payment of the fe9 
herein after mentioned ; and if any witness or haver^ 
duly cited, shall fail to appear, it shall be co^npetent 
to any party for whom such witness or haver is sum- 
moned, to apply for a new warrant to compel his at- 
tendance at the next Court, or any subsequent Cour^ 
to which the case may be adjourned ; which warrant 
shall require him to attend to give evidence, under a 
penalty not exceeding forty shillings, unless a reason- 
able excuse be offijreil and sustained; and every such 
penalty shall be paid to the party applying for the 
new warrant as aforesaid, and shall be recovered in 
the same manner as other penalties under this act, 
without prejudice always to letters of second dili- 
gence, for compelling witnesses and hayerii to attend 
. as at present competent i and it shall be no objection 
to any witness that such witness has apneared with- 
out citation, or without having been regularly citec), 

" VII. That when the parties sball appear the She- 
riff shall hear them viva voce, and examine witnesses 
or havers upon oath, and may also examine the par- 
ties, and may put them or any of them upon oath, 
and may prop oq nee judgment; and the decree stating 
the amount of the expenses, if any, found due to any 
party (which may include personal charges, if th^ 
Sheriff think fit), and containing warrant for arrest- 
ment, and for poinding and imprisonment, shall be 
annexed to the summons or complaint, and on the 
same paper with it, agreeably to the form in schedule 
(A.> subjoined to this act; when decree and warrant, 
being si|;ncd by the clerk, shall be a sufficient autho- 
rity for instant arrestment, and also for poinding and 
sale, and imprisonment, six free days from the date 
of the decree, if the party against whom it shall 
have been given was personally present when it was 
pronounced, but if he was not so present, poinding 
and sale, and imprisonment, shall only proceed after 
a charge of six free days, by serving a copy of the 
complaint and decree on the party personally or at 
his dwelling-place; and if any decree shall not be en- 
forced by poinding or imprisonment within a ye^r 
from the date thereof, or from a charge for payment 
given thereon, such decree shall not be enforced witb- 
9Ut a new charge duly given as aforesaid. 

" Vlll. That no procurators, solicitors, DQr aqy 
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persons practising the law, shall be allotted to appea*^ 
or plead for any party without leave of the Court ; 
nor shall any of the pleadings, argumei^ts,' minutes, or 
evidence be reduced to writing, or be entered upon 
any record, unless with leave of the Court first hud 
and obtained, in consequence of any diiri^i>lty in point 
of law, or special ch'cumstan'ces of any ^rticular 
case : Provided always^ that ti^hen the SlicriflT shall 
order any pleadings, arguments, minutes, or evidence 
tC be reduced to writing, every case in which such 
drder shall be made, sball th'encefolrth b& conducted 
according to' the ordinary forms and proceedings 'in 
civil causes and in prosecutions for statutory penal« 
ties, and shall be disposed of in all respects as if this 
Act had not been passed. 

** IX. That any defender who has heen duly dted 
periBOnall}', or by two citations at his dwelling-pluce, 
failing to appear perSbnally or by one of his family, 
or by such person as the SherifT shall allow, shall be 
held confessed, and the other [larty shall obtain de- 
cree against him*; and m like manner, if the piih'suer 
or prosecutor shall fail to appear personally, the de- 
fender shall obtain decree 6f absolvitor, unless in 
either case a sufficient excuse for delay shall be 
stated ; on which account, or on account of the ab- 
sence of witnesses, or any other good reason, ft shall 
at all times be competent for the Sheriff to adjourn 
•Uny case to the next or any other court day^ and to 
ordain the parties and witnesses then to attend. 

** X. That where a decree has been pronounced in 
albveoce of a defender, it shall be competent for him, 
upotY consigning the sum decerned for in the hands 
of the clerk, at acy time before the days of the charge 
shall elapse, to obtiun from the clerk a warrant, 
signed by him, sisting execution till the next coort 
dby, or to any subsequent court day to which the 
same may be adjourned, aad containing authority for 
citing the other party, and witni'sses and havers for 
both psrties ; and the clerk shall be boimd to certify 
to the Sheriff on the next court day, every such ap- 
plication for re-hearing andsist granted; and such 
warrant being duly served upon the other party per- 
sonally, or by two citations at his dwelling-place, in 
the madner provided in other cases by this act, shall 
he an authority for re-4)earing the cause ; and in like 
dianner, where absolvitor has- passed in absence of 
the pursuer or prosecutor, it shall be competent for 
liim, at any time within one calendar month there* 
after, upon consigning in the hands of the clerk the 
sum awarded by the Sheriff in bis decree of absolvi- 
tor as the expenses for the defender and bia witnesser, 
to obtain a warrant, signed by the clerk, for citing 
the defender and witnesses for both parties, which 
warrant, being duly served upon the defender per- 
sonally, or by two citations at his dwelling-place, in 
the Manner provided in other cases by this act, shall 
be au authority for re-hearing the cause, as hereby 
provided in the case of a re-hearing at the instance of 
the defender ; the said sum of expenses, awarded by 
the Sheriff and consigned as aforesaid, being in every 
ease paid over to the defender, unless the contrary 
ahali be specially ordered by the Court ; and all such 
warrants for re«hearing shall be in force, and may be 
served by an officer of the county where they are 
issued, io any other county, without iodorsatioti, or 
Other authority than this act. 

^ XI. That the Sheriff-clerk shall keep a book. 



wherein shall be entered all causes conducted under 
the authority of this act, setting forth the names and 
designations of the parties, and whether present or ab- 
sent at the calling of the came, the nature and amount 
of the claim, and date of giving it in,* the mode of 
citation, the several deliverances or interlocutors, and 
Che final decree, with the date thereof; which book 
shalt be signed each court day by the Sheriff, and the 
said entries by the clerk shall be according to the 
form in schedule (D.) subjoined to this act, or with 
such addition as the Sheriff shall appoint; and the 
SherifPclerk shall also keep a book or books, contain- 
ing a register or registers of all indorsations pf de« 
crees and warranto issued in other counties, and of 
all warrants for arrestment orr the dependence, and of 
all loosingar of arrestment, and of all reports of poind* 
ings, and sales of goods and effects arrested, which 
registers shall be open and patent, at offiee hours, to 
all concerned, on payment of tbefee hereio*after men* 
tioned. 

*' XI^. That the Sheriff may, if he think proper, 
direct the sum or suirts found due, to be paid by in- 
stalments weekly,' montlily, or quarterly, according to 
the circumstances of the party found liable, and uiKler 
such conditions or qualifications as be shall think fit 
to annex, 

** XIII. That any decree obtained under tbis act 
may be enforced against the person or efibcts of any 
party in any other county, as well as in the count/ 
where the decree is issued ; provided alwajrs tbat 
such decree, or an extract thereof, shall be first pro- 
duced to, and indorsed by the Slieriff-cleiJE of such 
other county, who is hereby required to' mske such 
indorsement, oo payment of the fee- herein-after omqw 
ttoned. 

^ XIV. That the poimling and sale shall be carried 
into effect by the officer in a summary way, by getting 
the effects poinded duly appraised by two person^ 
who may also be witnesses to the poinding, and leav« 
fng an inventory or list thereof for the party whose 
effects are poinded, and carrying such effiscts either 
to the nearest market town or to the nearest village^ 
and selling the same to the highest bidder by public 
roup, between the hours of eleven forenoon sod three 
afternoon, at the Cross or such most public place, on 
previous notice of at least two hours by the crier, but 
reserring to the Sheriff, by such general regulation or 
special order in any particular case, as he shall think 
fit to appoint, a difiibrent hour or place for the sale, 
or a longer or different kind of notice to be given of 
the time of selling; and the overplus of the price, if 
there shall be any, after payment of the sumsdeceniF. 
ed for, and the expenses, if expenses are awarded 
induding what is allowed by this act for poinding and 
sale, shall be returned to the owner; or if the efiecta 
are not sold, the same shall be delivered ever at the 
appraised value. to the creditor, to the amount of the 
sum decerned for, and expenses if awarded, and the 
allowances for poinding and sale ; and a report of the 
poinding and sale and proceeds, or of the delivery of 
the effects, shall in every case be made by the officer 
to the Sheriff^rlerk within eight days thereafter, agree- 
ably to the form in schedule (D.) subjoined to this 
act ; and where the Sheriff shall order a sale of goods 
or effects arrested, the same course of proceeding shall 
be adopted as is above directed in the case of poind- 
ing and sale ; and no officer to whom the enforcement 
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of decrees or warrants in cases fklling under this act 
may be committed^ shall be liable to any penalty, fine 
or punishment, for selling goods or effects, under au« 
thority of such decrees or warrants, by public auction, 
although such officer may not be licensed as an auc- 
tioneer; anything in any act or acts to the contrary 
Notwithstanding. 

" XV. That all actions of damages for compensa- 
tion for loss or injury by the act or acts of any unlaw- 
ful, riotous, or tumultuous assembly in Scotland, or of 
any person engaged in, or making part thereof, au- 
thorized to be brought by an act passed in the third 
year of his present Majesty's reign^ where the sum 
concluded for does not exceed one hundred pounds 
Scots ; as also all actions for re covery of assessments 
by virtue of an act passed in the ninth year of his pre- 
sent Majesty's reign, entituled. An Act for the prdiet^ 
Tolion of the Salmon Fiiheriei in Scotland^ may be 
heard and determined in the summary way provided 
by this act, and this notwithstanding the amount of such 
assessments shall exceed one hundred pounds Scots. 

" XVI. That at all times when the Sheriff of any 
shire shall judge it expedient to hojd courts for the 
purposes of this act, whether in time of Session or of 
Vacation, at any other than the usual place or places 
for holding the same, or shall be directed so to do by 
his Majesty's vrarrant, as provided in other cases by act 
of Parliament, SOth Geo. 2, c* 43, the Sheriff-clerk is 
hereby required to attend at such times and places, 
and to find the necessary accommodation for holding 
such courts, all on his own charges and expenses, in 
respect of the fees allowed by this act. 

** XVII. That no decree given by any Sheriff in 
any cause or prosecution raised under the authority 
of this act, where the Sheriff shall not have ordered 
any pleadings, arguments, minutes or evidence to.b^t 
reduced to writing, shall be subject to advocation, 
suspension or appeal, or any other form of review or 
Stay of execution, other than hercin-before provided, 
either on the merits or on account of any omission in 
th« proceedings, or of any irregularity or informality, 
or on any ground or reason whatever, excepting only 
an appeal on the ground of corruption, or malice and 
oppression on the part of the Sheriff to the next 
Circuit Court of Justiciary, or, where there are no 
Circuit Courts, to the High Court of Justiciary at 
Kdinburgh, in the manner and by and under the rules 
limitations, conditions and restrictions contained in 
fin act passed in the twentieth year of the reign .of 
King George the Second, for taking away and abo- 
lishing the heritable jurisdiction in Scotland- 

'' XVIII. That the following, and no other or 
higher fees shall be allowed to be taken for any matter 
done in any cause or prosecution raised under the au- 
thority of this act >^ 

" Clebx's F£es: 

Suuimonit, one shilling. Each copy for service, 
sixpence. Entering in procedure book, sixpence. 
Warrant to cite de novo, and re-entering, sixpence. 
Warrant to arrest on dependence, and entering in 
book, one shilling. Loosing arrestment, one shilling. 
Bond of caution, one shilling and sixpence. Second 
diligence for compelling witnesses or havers to attend, 
one shilling. For every oath of witness, fourpcnce. 
For every oath of party, one shilling. Decree six- 
pence. Re-hearing, one shilling and sixpence. In- 
dorsation of decree or warraar, and entering in book, 



one shilling. Receiving report of ipoinding and s?\e^ 
and entering in book, one shilling and sixpence. In<^ 
spection of book or books of indorsations and reports, 
sixpence. 

Officer's Fees, iNCtumNG Assistants : 

" First citation of a party, and execution, if ci(8<» 
tion given personally,, one shilling. Ditto, ditto, if 
citation not given personally^ sixpence. Second dit- 
to, ditto, personally or not, sixpence. Citation of a 
witness or haver, sixpence. Charging on decree, and 
returning execution of charge, one shilling. Arrest* 
raent, and retarning execution thereof, sixpence. In- 
timation of loosing arrestment, and execution there* 
of»- sixpence. Poinding and inventory, two shilling 
and sixpence. Sale and report, two shillings and 
sixpence. Enforcing warrant of imprisonment, three 
shillings. Officer's travelling expenses, for each com- 
plete mile from the Court House or the residence of the 
officer employed, the distance travelled in returning 
after execution of the duty not to be reckoned, fiv»- 
pence. Assistants, each, per mile^ in the same man- 
ner, fouqiepce. 

"Crier's Fee. 

** For Calling each cause, one penny.- 
And the said fees shall be subject to modification 
in causes of very small amoimt, or where the comf^ 
plaint is directed against two or more defenders. 

'* XIX. That an exact copy of the immediately 
preceding section of this Act shall be printed on each 
summons or complaint, and on each service copy 
thereof; and shall also be at all times bung up ia 
every Sheriffdlerk's office, and in every SheriffCloait 
place, during the holding of any Sheriff's Small Debt 
Court ; and any Sheriff-Clerk from whose office any 
summons or service copy thereof shall be issued, not 
hav»og such copy of the said section printed thereon, 
or at aflsy time omitting to have such copy hung u)> 
in his office, or in ihe SherifiR^ourt place as afore- 
said, shall be liable in a penalty not exceeding forty 
shillings, to be recovered at the instance of any per- 
son who shall prosecute for the same, and to be dis- 
posed of as the Sheriff shall direct. 

*^ XX. That in all or any of the cases above men- 
tioned, where any decree or warrant shall have been 
indorsed as aforesaid, the Sheriff's officers of the 
county where such decree or warrant has been origi- 
nally issued, as well as of any county wherein the 
same is indorsed, are hereby authorised and required 
to obey and enforce such decree or warrant within 
such other county; and any Sheriff's officer failing 
to report any poinding and sale as above directed, 
or violating or neglecting any other duty entrusted to 
him under this act, or wilfully acting contrary to any 
provision thereof, shall be liable in a penalty not ex- 
ceeding forty shillings, to be recovered at the instance 
of any person aggrieved thereby, and to be disposed 
of as the Sheriff shall direct, rilserving always all fur- 
ther claim of damages otherwise competent against 
any such officer, and without prejudice to the Sheriff's 
lawful authority to remove and punish all officers of 
his Court for misbehaviour or malversation in office. 

'* ^XI. That no person shall be exempt from the 
jurisdiction of the Sheriff, in any cause or prosecution 
raised under the authority of this Act, on account of 
privilege, as being a member of the College of Justice. 

" XXII. That in all causes and prosecutions where- 
in the debt, demand, or penalty shall not exceed the 
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value of one bunclred poiMids 8cotfl» «xc1u8i?e of «s« 
pensea and fbes of OKtract, wliich tball in futare be 
Jirqugbt or carried on befm any Sheriff- Court oot 
according to the summary form herein profided^ it 
shall be lawful fdr any Sberifl^ notwithstanding, to 
allow no other oc higher fees to be taken than those 
above mentioned. 

** XXIII. That in all cases in this or any act pasaed» 
or to be passed, affectini; Scotland, where any of the 
terms Sneriflf, Sheriff<:lerky shire, sheriffdom, or 
county, shall be used, the same shall be deemed and 
taken to apply to any Stewart or Stewart-clerk, or 
atewarlry in Scotland/ 

HOUS g OB L OHPa, 

June 24, 1839. 

RrrcRiB, AppeUani, r. MackaY, HetpondenU 
Troof.-'Befertnce by the acceptor of a Jiitl, to the onth of 
•Hit Brother, tie drawer, who hmt become banknqtl, tfkU no 
'Value had been giemifir at.— ^r/tiMtt 

James Ritchie, Uth March 1817, drew a bill 
for L250, which was accepted by his brother 
Alexander, the appellant, payable three months 
^fter date, at the office of the Commercial Bank- 
ing Company in Edinburgh, where it was dis- 
counted oy the drawer. Not having been re- 
tired when it fell due, it was protested by the 
Bank for non-payment, and notification duly 
given to the drawer ; but there was no evidence 
of any siniilar notification having been given to 
the acceptor. 

Tlie drawer, ^ho held severs^ shares in the 
Bank, had, on the day the bill ^a^ due, written 
to the uumeger of tue Bank to dispose of two 
of these shares at L160 each, and out of the 
proceeds to pay ** this bill of his." llie di- 

*rector8, however, declined to accept of these 

'nhares on suoli terms, they having, by the pro- 
Tisions in their contract, a security over t^em 

'for all advances made to the drawer. On 18th 
August 1817, the 4i^wer executed a trust-^e^ 
of his whole property for behpof of his credi- 
tors, and shortly th^r^^^fter vaa made legally 
bankrupt. In order to obviate any •difficulty 
whioh might avise in transferring the drawers 

- share in the Bank stock, while the biU remained 
at the Bonk unpaid, the trustee, in concert with 
some of the creditors, employed the respon- 
dent, Mackay (who was also a creditor), to re- 
tire the bill, wiiichhe accordingly did, and ob- 
tained an assignation to it, and the diligence 

. which had been noised by the Bank. Mackay 
having procee(]ed to do ultimate diligence, and 

I having eharged the acceptor (appellant) a bill 
of suspension wa# presented by him, on tlie 
all^^tion that the cnarger was not an onerous 
bona fide holder, and that the appellaat had 
given no value for the bill, which Imb o£Rered to 
prove by the drawer's oath. After some liti- 
gation, the Court, 29th May 1823, found . 

y The charger not entitled to the character and 
privileges of a Ixmajhie and onerous holder of the bill 



eharged on, and remit to the J^rd Ordinary to pro- 
ceed accordingly, and find the ebarger liable in the 
expenses hitherto incurrecf* &c. 

The suspender then gave in a reference to the 
cfath of his brother, the drawer, whether the bill 
had not been accepted for the drawer s accommo- 
dation, and without value. To tliis it was object- 
ed by the charger, — Isty That, it was not compe- 
tent to prove the fact avenred by the oath of a 
bankrupt, more especially when he stood so 
nearly related to the party making the reference ; 
and, 2e//y, That the drawer had then (2l8t April 
1818) l>een tried and convicted by the verdict of 
a Jury, before the Circuit Court of Justiciary, 
of the crimes of falsehood, fraud and wilful im- 
position, and been punished by imprisonment on 
that accounf. 

The Lord Ordinary reported the cause to the 
Court, upon mutual cases, upon advising which, 

Lardt Jiutice-Clerky Robertson and PihnHli/^ 
were of opinion, that the infamia juris which the 
conviction and sentence had stamped upon Rit* 
cfaie, rendered a reference to his oath incompe- 
tent. 

Lords Glenlee and Alioxvai/ were of a different 
opinion, and thought the oath ought to be al- 
lowed. The latter considered the case to be 
precisely the same as if the charge had been 
given by the bankrupt himself, in vniich case the 
reference would have been conipetent. A party, 
by committing a crime, could not put himself m 
a better situation, quoad his opponent, than he 
would otherwise have been. He could not plead 
his own infiEuny, and as little could any one else, 
foupding on his right and standing in the same 
situation with himself. 

The Court ([Second Division) in conformity 
witli the opinion of the majority, found) 7ttt 
March 1886, that 

** In respect that James Ritchie was convicted, ftnd 
received sentence for a crime which rendered him 
infamous, the proposed reference to his oath is in- 
competent.** 

The^ suspender having appealed the cause, the 
above interlocutors were aj^rmed by the House 
of Lords, with a declaration, that 
^ This Houw does not think it necessary, for the de- 
cision of this case, to determine whether, by the 
Law of Scotland, reference to the oath of a party 
is incompetent, by reason of his havin|( been con- 
victed, and having received sentence for a crime 
which renders him infiimons, and would render him 
incorap^teat as a witness; iiutthe liords find; that 
under the particular circumstances of this case, such 
refiHreoce was properly refuBed.** 

Lord Cringletie, Ordinary in Scdtland.— Walter Dolhi«>, 
17. Thistle Street, and Chnrles Oordon, W. S. V, Scoi- 
Isnd Street, Agcnto.— B. Clerk. 

EDiKBoaoH: Prints, Ihiblished, and Sold by Mich ail 
AiCDSBtoic, Law.Printer, Mound Flacc.^18. 8d. Stamp- 
ed.— ir. Uuttsmped.* 
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(The ranatning Cate«, aqd ariill Index to the content* ofVdl I. 
will be pttUUfafd Jiext week, and be delifered to Subicribcn qiatis.) 

COURT OFSE SSION. 

INNER-HOUSE.— FIRST DIVISION. 

Jii/y 7, 1829. 
No. 459.— The Landholders, &c. of Zetland r. The 

C0MMI89I01^EttB OF SUPFLY AND FoEEaOUIERS Ol' 

' Orkni-:y, &C. 

CampeUncy^Found inecmpeleni to pursue fir declarator (f 
ctriainfieiSt tBiikotd a condvsian in the tummons to de- 
, ciare^ iome definite right belonging to the PunueTs, 
, This was an action of declarator raised at 
:tlie instance of certain Landholders of Zetland^ 
against the Commissioners of Supply and 
.Fi*eeholders of Orkney. . The principd grounds 
of complaint were, that although the lands 
of Orkney and Zetland formed one stewartry 
or shiro, yet the Freeholders of Orkney would 
not admit the Landholders of Zetland, Imme- 
diate rossals of the Crown, << to the roll of 
persons entitled to. elect or he elected as 
Kniglits of the Shire to serve in Parliament ;" 
mid that the Conunissiotiers.of Supply of Ork- 
ney refused properly to ascertain or admit any 
cMMrrect vaination-roll of the lands of Zetland, 
whereby the proprietors thereof were deprived 
of a proper ^ncduation in the legal roll for col- 
lecting their proportion of cess or land tax. The 
• conclusions of the summons were as follows :-^ 
111, That the whole lands and islands of Orkney 
anJ Zetland have^ ever sioce they were annexed to 
Scotiand, formed only one stewartry, shire, foudrie, 
admirnlty and jurisdiction (with the exception of the 
sheriffship over the bishopric during the subsistence 
' of Episcopacy) ; and that, as fn time past, they now 
constitute, atid io alltirae coining should be held in law 
to constitute only one itewartry or county, unless sepa- 
rated, or altered by authority of Parliameat : 2d/y, 
That previous to, at the date of, and subsequently to 
the passing of thti act of tho Scbttinh Parliament 
J6G9, the landholders of Zetland*, feuafs, u<lailcfs 
and others, vassals pf the Crown, had a right, and did 
exorcise the privilege of freeholders, in the election 
of the Members to serve in Parliamenc for the stew- 
artry or shire of Orkney and Zetland) and that they 
suit have a good right and title to be enrolled a sfre^old- 
ers of the said* stewartr/ or shire, and to elect or be 
elected Knights of the shire to serve in Parliaoieot i 
'Jdltf, That the valuation by heritors in Orkney, in 1033, 
' was an incomplete valuation for the stewartry, inas-^ 
much as it did not include the lordship of Zetland ; 
'but that, whether right or wrong, that valuatioo, in 
so far us regards Orkney, Aiust bd held as the only 
legal valuation of that district, until rectified by act of 
ParHauient i and that all the steps which have since 
been taken by the Commissioners of Supply in Ork- 
ncyj under the pretence of rectifying it^ have been 



unauthorised, illegal, and inept: 4ihly, That a valua* 
tion-roU to be made by the Commissioners of Supply 
in Zetland, and docquetcd and autlienticated by them» 
and produced in process, or any other valuatiOn-roU 
to be made up under the authority of our said Lords 
of Council and Sisssion^ shall be dt^eroed and held a 
legal valuation of the lordnhip of Zetland, as part of 
the stewartry Or shire of Orkney and Zetland, to all 
intents and purposes, until altered by legislative au* 
thority : 5thly, That one copy of the roll to be so ap- 
proved of be lodged in Exchequer, and another with 
the Clerk of the CoromiRsioilcrs of Supply in the lord« 
'ship of Zetland, aS an authentic record of the valuation 
of that part of t he stewartnr, as t he basis of an y processes 
before theCommissioners fordividfflgormiiting particu- 
lar heritors* valuations^— as a rule for levying the pro* 
portions of cess payable from the several lands, and 
for all other purposes virbich valued reht is appKcabte to 
in any case by the law of Scotland : 6i%, That, itfi 
particular, without prejudice to any other legal title 
to enrolment, a certificate, taken from said roll, by 
two Commissioners and the Cleric of Supply, im* 
porting that any feuar, udaller, or ^ther heritor in 
Zetland, thcreiu named and desij^cd, who holds lands 
under us, or our royal successors, and po^esses valua- 
tion to the extent required by law, shall entitle the 
person so certified, possessing the other Isgal requi* 
sites, to be put upon the roll, of fret^hohters at any 
Michaelmas h'cad^«:ourt or meeting, for the election 
of a Member to Parliament for the stewai^iry of Ork* 
ncy and Zetland ; and the said freeholders tittght ami 
should be decerned and ordained to adroit such pef« 
son to the roll accorditigly : 7M^, That the eiectbti 
of such Member of Parliament lor the stewartry of 
Orkney and Zetland should take place In Orkney and 
Zetland alternately, or In such other order and in sudi 
- places as our said Lords, shnU appobt*" 

Defences having been lodged hoth against the 
' competency and merits ot the action, the puir«« 
'suersgave in a minate/ wherein they craved a 
decree, to the following effect :— • 

*' Ui, That the whole lands and islands of Orkney 
and Zetland constitute only one &buref sherifKioni, or 
stewartry, and that they nave done so, without it* 
' t^rruption, from a period long prior to tbe paising of 
the act ]€69, c. 18, suppressing the alicient shmff* 
dom, ai>d annexing them de novo to the Crown, and,- 
,'in particular, from th^ (late of the previous act of an- 
" oexation, 23d October 1613, c. Id, with t|ie excep- 
tk>n only of the bishopric doring the subsisteiice of 
Episcopacy* as stated io the conclusions of the anih-« 
moDS* ^d. That there is nothing either in the taniM 
of tbf act 1669, c. 13, or in the articles of Uaion, 
or in the alleged disuse df the right of voting atelec* 
tioDs for Members of Parliamenti by the.h^ors or 
freeholders of Zettaiid, which can dd»ar socb of them 
as have obtained, or may hereafter obtain a qualifica- 
tion in terms of law^ from exercising that prjualege 
along with the freeholders of Orkney. 3d, That the 
camulo valuation of Orkney is aulTiciently eatabUsbed 
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to be now, and to have been since, or previous to 
1657, L56,251,9. 1^. Scots; that the cumu/o valua- 
tion of Zetland 18, in like mftnner L28,280, 14. 6. 
Scot? ; and that the cumulo valuation of the whole 
stewartry is LB4,833, 3. 1% Scotsw 4M, That the 
Comtnismmers of Supply who are named in the tub- - 
sisttng act, (i and 2. Geo. IV, c. 123,) from among 
the landholders of that part of the stewartry callea 
Zetland, are entitled to concur and act with theCom- 
tniR^ioners named ^n the statute for the other part of 
the stewartry called Orkney, in all things committed 
or entrusted to them by that and the preceding sta- 
tutes ; and, in particular, that the Commissioners for 
the said whole stewartry are bound to subdivide the 
above cumulo vnluation of Li2S,280, H. 6, Scots 
among the different landholders of Zetland, at the 
auit of the pursuers, or any other party having inte- 
^st ; and they should be decerned and ordained to 
do so accordingly. 5M, That the entry and record- 
ing in the books or rolls of the said Commissioners of 
Su;)ply for the stewartry, of such an apportionment 
or subdivision of the said cumulo valuation ofL28|280, 
14s. 6d. Scots, among the heritors of Zetland^ shall 
be deemed and held a legal valuation of the lordship 
of Zetlfind, as part of the stewartry or shire of Ork- 
ney and ZHland to all intents and purposes, until alter- 
ed by legislative authority : and that one copy of the 
roll to be so made up shall be ordained to be 
lodged in Exchequer, another with the Clerk of 
the Commissioners of hupply in the earldom of 
Orkney, and another with tne clerk of the Com* 
xuissioners of Supply in the Lordship of Zetland, as 
an authentic record of the valuation of that part of 
the stewartry, as the ha^is of any processes before the 
.Commissioners for dividing or uniting particular he- 
ritors' valuations, as a rule tor levying the proportions 
of cess payable from the several lands, and for all 
other purposes to which valued rent is applicable, in 
anv case, by the law of Scotland. 6M, That in parti- 
cular, without prejudice to any other legal title or en- 
rolment, a certificate taken from said roll by two 
.Commissioners and the Clerk of Supply, importing, 
that any fenar, udaller, or other heritor in Zetland 
therein named and designed, who hold lands in capiie 
of the King, and possesses valuation to the extent re- 
quired bv law, shullentitle the person so certified, pos- 
'sessing the- other legal requisites, to be put upon the 
roll of freehoIdlTs nt any Michaelmas head-court or 
meeting for the election of a Member to Parliament 
•fur the stewartry of Orkney and Zetland ; and the said 
^freeholders now called as defenders in this action, 
should be decerned and ordained to admit such per- 
,8on to the roll accordingly. And, lastfyt in respect of 
' the imwarrantabfe opnosttioh which has been given by 
•tfie eleven persons wno have ventured to lodge De- 
fences, out of a roll of above fifty freeholders, and 
t^ce that tmmber of Commissioners of Supply, that 
lifs Lordship should find those of the defenders who 
%ave given In defences liable to the pursuers in full 
expenses. 

^ h was further stated, that although no other points 
except these had been pleaded upon, it might be pro- 
'•pef,lb prevent any misunderstanding, or any unneces- 
aary discussion on the part of the defenders, for the 
pursuers now formally to declare, as Is hereby done, 
that, for the present, they restrict the conclusions of 
i4ieir- libel to what is contained in^his mimite.'' 



A roeord was 0iea prapar^^y h the shape of 
revised condescendence and answers and notes 
of pleas in law; hut after the lama was finally 
cjos^ the pursuers made application to ' the 
Lord Ordinary to be allowed to add to the re- 
cord a statement, on their part, that, by the Act 
of r»rUaineut» 87tb July 1649, it is d^cbred, 
that 

•* 7%tf valued rent of the fihyre of Orkney and Zet- 
lan4 extends to -0e,98p£. B- • Th^ iq^tinancc, per 
mensem, extends to ;i)2i £4. B, 8s. 3d." 

This was allowed by the Lord Ordinary, re- 
serving the question as to expenses, in respect 
that the Act of Parliament nere quoted was 
only newly -discovered in the IStiite Paper Offi^ 
in London. HiereaHber, the Lord Ordinary 4ir- 
dered .the cause to Jbe "stated in printed cases 'to 
the Lords of the First 0ivision, upon advising 
which their Lordships ordained additional case9 
to be given in npon ^' the competency and lega- 
larky ef the action. In the additional cases for 
the defenders, the following pl^as were main- 
lined : — 

** !«/, The summons is incompfiteot, inasmuch as 
.it demands the. Court to mdce up. or sanction the 
making up, of a valuation of the lordship of Shetland, 
which lordship, according to the statement contained 
in the summons itself, has never had any valuation 
attached to it. S^ It Is incompateot to alter a sum- 
mons by a minute ; an alteration can only be d|a^ 
by an amendment of the libel. The minute given in 
hj the pursuer^ does not merely restrict the concla- 
sions of the summons—it substantially alters the ^rouqd 
upon which these conclusions rest. 3</, The state- 
ment contained in the minute of I6th June 1825, anfi 
the pleas in law applicable to the assumption, that 
there is at present, or has been, an actual cumulo va- 
luation of the lordship of Shetland, are inadmissible 
under the present summons, which proceeds upon the 
express recital that no valuation of Shetland ever ex- 
isted, and concludes, that a valuation ou^ht now, 
for the first time, to be made up, under the authority 
of the Court. The action is directed substantially io 
the establishment of the conclusion that a certain va- 
luation should be held to be the true cumulo valua- 
tion of Shetland, and that a certificate, attesting tlie 
possessions or lands which, upon a division of that 
cumulo, may be rated at the amount required by law, 
shall ** entitle the person so certified, possessing the 
other lejjal requisites, to be put on the roll of free* 
holders." Thie action is tnerefore incompetent, in 
as much ns it demands the Court to fix, in the firvt 
instance, and prospectively, the decision to be pro- 
nounced by the Commissioners of Supplv and the 
Court of Freeholders, upon m-Uiers which have never 
been brought before them, and af wliich thev have, in 
(he first instance, a( least the excIuHive cognizance." 

In the additional case for the pursuers, the 
folio mng pleas were maintained ; — 

'' Ut, That the defenders were not entitled, at this 
stage of the cause, to object to the form and reievaney 
of the summons, and the pursuers* minute of the j6|h 
June 1825 ; — at least, if such plea be now ad^is^l^ji^, 
it ought only to be on payment of the previous ex- 
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penaes. 2d, Thai the defeoders' objection to the form 
and relerancy of the Bummons is entirely groundless*, in 
a^ much as the statements founded on by the dePen- 
ders clearly refer merely to the want of a subdivided 
▼sduation-roll for 2#eiland appearing in the books of 
the Commissioners of Supply, while the suoimons ex- 
pressly narrates, that L8S,2tfO, 1#. 6. Scots was ** the 
siim of valuation effeiring to one-tbtrd of the cess 
payable for the whole stewartry, and consequently the 
proportion for Zetland of the total .Taloation applicable 
to the whole stewartry, ?iz. hB^,'^S2, & 7% Scots/' 
and the eonclosion is, in substance, that a subdivided 
valuation-ro// may be made up by the Commissioners 
of Supply, or in any other form which our said LorJs 
should think just; and the effect of (he minute of 
16 th June 1825 is merely to restrict this conclusion to 
the demand of a declaratory finding, that tbe Com* 
missionerg of Supply are entitled to make up such a 
Taluation-roU, and to subdivide that Cumulo according 
to the respective rights of the parties* 3d, That even 
ahhottgb it should be held that the narrative of the 
BQmmoiis was not sufficiently explicit as to the facts 
and circumstances now mentioned, still any imperfec- 
tion of that kind was sufficiently add competently 
corrected by the making up of the subsequent record, 
as well as by the ret novUer veniens ad noiitiam after 
the record had originally been closed. 4M, That a 
minute is a perfectly competent mode of restricting 
the conclusions of a summons ; but, in addition to 
what may be generally embraced under these conclu- 
dons, it IS likewise competent for the Court to pro- 
nounce specific findings upon any questions of f tct 
<ir of law which have been raised by the defenders ; 
^d there ia nothing upon which judgment is craved 
in the pursuers' case, which u not sufficiently embraced 
under one or other of these descriptions. &ih. That 
the summons having specially libelled that the pur- 
suers had made frequent applications to the Comniis- 
sioners of Supply to take the necessary measures for 
making up a proper valuation*roll for Zetland, and 
that these applications had been refused,^-8nd, on 
the other hanu, the defenders having closed the record 
without making any denial of that statement, which 
must necessarily be held to have been within their own 
knowledge as Commissioners of Supply, and even 
the pleas maintained bv them on the recorJ being 
a repetition of such a retusaU it is now incompetent, 
Co fband upon any new or contrary averment. Cth, 
J^hat itis an universal maxim of law, (Stair, B. iv. t. 40 
■ec. 15, p. 690), that ** there is no right but is capable 
bfdeclarator;'Vand all having interest being parties 
is tfaexause, there is no incompetency whatever for 
this Court to declare, even prima imtantio, what 
are the statutory powers of the Commissioners 
of Supply in regard to the valuation of Zetland. — 
1th, That the declaratory conclusion in the suoi- 
mons, regarding the legal effect of the evidence neces- 
sary for instructing the valuation of any lands in Zet- 
land, does not in any way interfere with. the proper 
jurisdiction of the freeholders (who are also parties 
to tbe action), ii^aamuch. as. In considering a claim 
for inrolmenf, a Court of Freeholders are not.ei^titled 
to judge of anything but what appears ex facie of the 
documents produced to them, and, in particular, 
have no right to inquire into the manner in which the 
Commissioners of Supply may have proceeded, either 
n ascertaining or dividing the valuation of the land, 



upon which enrolment may be claimed, ^th. That, 
independent of the points alluded to in the two pre* 
ceding pleas, there are many other important and 
disputed points upon which judgment is craved in the 
parsuers* case, with regard to the competency of 
which no doubt can exist, and the decision of which' 
in the pursuer^s favour the defenders themselves have 
always maintained to be absolutely necessary, in or« 
der to found a successful application either to Parlia^ 
ment, the commissioners of supply, or the free- 
holders. 

Upon advising these cases, the First Division 
of the Court, of this date (2d Dec^ber 1828), 
unanimously found 

'' That all the conclusions of the summons are in- 
competent, ex:ept thejirst ; and being equally divided, 
in opinion as to the competency of the said first con- 
clusion, the Lords of the Second Division, and the 
permanent Lords Ordinary, are required to give their 
opinions in writing, whether it be competent per $e^ 
after all the other conclusions have been dismissed.** 

The pleadings having been accordingly laid 
before the consulted Judges, their Lordships 
were pleased to return the following opinions 
thereon : — 

'* From the form in which this case « sent to im 
for our opinions, we must consider the competency 
of tbe summons, on the footing that it contains na 
conclusion, but simply to have it found and declared 
that the lands of Orkney and Zetland form one un-t 
divided stewarty or shire. 

*' In this shape we do not think the action can be 
entertained. , 

** It is the proper business of o court of justice to 
determine the rights of parties. In doing so, they 
must a<)certain the facts on which the rights depend, 
and it is perfectly competent for a pursuer to con- 
clude to have such facts, declared, as a step towards 
a farther conclusion declaratory of his rights. But 
without this farther conclusion, and where no right is 
painted out as that which the pursuer wishes to esta- 
blish, an action to declare what must then be art ab- 
stract fact, appears to us incompetent. 

" No instance in practice of such a declarator has 
been pointed out. 

^ " It may be true that there are various patrimonial 
rights which may depend on the fact, whether certain 
lands are, or are not situated in a particular countys 
But it is only as it respects the existence, or non- 
existence of these rights, that the fact becomes the 
proper subject of judicial enquiry ; and accordingly; 
unless these, which form the primary object of the 
action, are specified and sought to be declared, it is 
plainly defective. The Court cannot be called upon 
to decide upon the means, where the end is lefl alto- 
gether undefined, or to investigate an abstract fact, 
because it may possibly affect some right, which is in 
no way brought under discussion. Indeed, without 
a conclusion declaratory of their rights, tbe pursuers 
set forth no interest which can entitle them to have 
the action entertained. 
(Signed) D. Botlb.— -William Milleb. — D. Mont- 

FBNNT, — ^J. WOLPB MuaRAY,— A. MaCONOCHIS. 

—J. H. Mackenzie. — J. H. Fobbes.— G&o, 
C BAN STOUM.— Alex. 1b vino. 
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Upon these opinions being considered by the 
Loras of the First Division, they, of this date 
(TthJuly 1829), found 

** The action of declarator incompetent ; therefore 
asflsoilzie the defenders from the concludons of the 
action, and dismiss the action, and decern.** 

Pursuer** Authorrtieii.^ — Campbell r. M*Donell, 22d 
February 1827, Shaw's Reports ; EtLi\ of Hopetoun v. 
Officers of Slate, January 4, 1750, Morr. p. 13,527; 
Dundas v. Officers of Stale, &c. Feb. 3, 1779, Morr. 
15,103 ^ Barbotir t> Grieraon, May 12, 1827, Shaw's 
Reports, vol. v. 603 ; Miigistrateii of Uothsay v. Offi- 
cers of State, Jiine 22, 1820, Fac. Coll. ; Ma^^istrates 
of Edinburgh v. Officers of State and Judge Admiral, 
Dec, 14, 1825, Shaw's Reports, vol. iv. 319,- Town 
of Edinburgh tf BiRgar, Nov, 24, 1666, Morr. p. 1898; 
Inhabitants of Calton v. Canoneate, June 7, 1745, 
Morr. p. 1899; Cbmroissaries of EJinhurgh v Com- 
missaries of Dunkeld, Dec. 14, 1747, Morr. 7558; 
Johnston V. Magistrates of Kilrenny, 1829; Gordon 
andOthct-8, Dec. 14, 1756. Wight, p. 194; Brown i^. 
Hamilton, Dec. 6,, 1780. Morr. 8677; A<;new p. Ma- 
gistrates of Stranraer, Feb. 21, 1758, Morr. 13074; 
Gilchrist 9. Magistrates of Kinghorn, March S« 1771, 
Bf or. 7,366 ; Anderson v. Magistrates of Wick, Feb, 
17, 1749, Morr. 1842; town of Aberbrotfiick v. Earl 
ofPanmure, jTuly 14, 1767, Wight, 155; Fraser's 
Trustees i^Fraser, July II, 1800, Mor. voc^Mem. of 
ParHtment, Appendix, No. 5. 

The defenders quoted no authorities except those 
brought (brMrard by the pursuers. 

Lord Ordinary, Eldin.— ^c/.- Solicitor: General, Hope, 
Moiicreiff, Jeffrey, and G. Nupier.— ^/^. Fiillerton, Skene 
and Jansfton — G. & W.. Napier, W.S. Pursuers* AgenU ; 
PHllas and Innes, W. & Defeuderb' Agents; Sir W. 
Scot^ Clerk. 

I — -— - - ' ' : " 

Jkii/ 9, IBS©* 

No. 460. — DuNLOp V, Johnston. 

Banlkrufjt,'^Siile» — Eipefi$es ' of, — Circumstancet under 
. which fifld that a creditor, advising a sale of certain batiks 
ntpt sut^ectii becoming the purchaser, and retaining the 
price inpayment of his debt, is liable for the exjKUse of. the 
sale, and for the feu- duties upon the mttjects paid by the 
trustee to the superior. 

' The }ate Mr Mackechnie was proprietor of the 
Villa of Glen near Greenock, which he sold to Mr 
Dugald Fergusonj merchant in Greenock, in the 
year 1812, undei^ a reserved burden of LI 000 
in his (Mackechnie's) favour. In 1817,'Fetgu- 
8on was sequestrated, and'Mr Dnnlop was elect- 
ed trustee. Mr Mackechnie had died sotnatime 
before this^ leaving a trust-disposition and set- 
tlement in favour of his widow, Mrs IVfackech- 
Mie, and others^ William Turbet^ writer in 
Greenock, was appointed their agent for mi^ 
naging the trust ^BSiirs. The creditors of Fer- 
gnsonj conceiving, it wa»4tlleged, that a reversion 
might accrue to them from the sale of Gle;n 
after paying the heritable debt, exposed thai 
property to public sale at- the upset price of 
LIOOO, and thereafter at the sum of L900. No^ 



offer having heed made, the property was agaii» 
exposed' at the reduced sum of L700j when it 
was purchased by Mr Turbet for behoof of 
Mackechnie's trustees, and the price retained by 
them, and placed to the credit of Ferguson's 
estate. In reference to this sale it was alleged, 
by the trustee for. Ferguson's creditors that a 
variety of communings and correspoiidence took 
place between hira and Mr Turbet on the sub- 
ject-; and that it was finally arranged that tlie: 
trustee should expose the subjects at reduc- 
ed^ upset prices, untihthe same were sold for 
behoof of^ Mackechnie's trustees", and at their 
expense. In these circunistanbes, the present' 
action was instituted by the trustee on Fergu- 
son's estate against Mackechnie's trustees, for pay- 
ment of LI 9, 5. 5., as the expenses' attending; 
the sale, and^^for L89, 7. 6., being the amount of 
feu-duties paid by the pursuer to the superior, 
on the ground that the defenders were the only* 
parties benefited by the sale ; and that the feu* 
duty was a preferable burden on the property. 

In defence to this action it was mCiiniyned'^ 
that it appeared from the tern&S of the disposi- 
tion, as well as from the statement in the sum- 
ix^ons, that tho defenders were to receive the 
L700 to account of tlieir prefera^ile claim, and^ 
to rank on the bankrupt' estate for the balancer 
including interest and expenses; (Glen v. Per* 
terfieU, 12th February and 18th Nevember 
1822) ; and that aer the sale was carried through 
for behoof of the creditors, the defenders could^ 
not be liable for the expense, thoup^h no advan- 
tage ultimately resulted to the creditors. 

On advising this case, the Lord Ordinary, on 
21st February 1829, proneunced this ioterlocui- 
tor: — 

** The Eiord Qrdintiry having resumed consideratrorr 
of the closed record, and heard Counsel for the par- 
ties. In respect the dcfenderb retain the price of the 
subject in question, in the character of prderable cre- 
ditors on the bankr6pr estsit^, and that it is not ')iU 
leged that any other creditor bed 9n interest in the 
sahe, or took any benefit by it. Finds them liable for 
the amoufit of the account incurred by the pursuer to 
his law-agents, and also the suin paid by the pursue* 
to the superior, with interest on botb, as libelled, and 
decerns : Finds the defeaders also' liable in the ex* 
penses of process.'* 

Against tliis interlocutor the defenders pre«^ 
seated reclaiming notes ; upon advising wHich^ 
tlie Court unanimously adhered, with MlditionaL 
expenses. 

Lord CorehoQse, Ordinary.— Counsel for tbe^Pursaer» 
John Patten, Agent.— For the 
Defenders, J. W. Baitd ; J. Court, Agent.-«-Sir W. 
Scoit, Cierk, 
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SECOND DIVISION.--Ju/y % 1829. 

No. 461. — JoLME V, Graham. 

Tack-^Meliittallmt^ffelti that nn heir of entail is Unhle fur 
melMtaliuHs ttytulated hy a Icate entered Uto b^ hit Prer 
d'ces^or; and ihftt the cl^imfnr^uch meUorationt .it a good 
defence 4fgain»l a demand fir rent* 

In Apra.1820, Francis Graham Esq^of Mor- 
phie presented a petition to tlie Sheriff of Kin- 
juardineshlre against Stewart Jollie, Esq sonifi- 
time residing atMorphie, for sequestration of the 
^crop and stocking on his farm, in respect he was 
due the rent for crop 1819. To this application 
answers wprp returned, in which it was pleaded, 
jthat the rents due were much more than com- 
pensated hy the sum which Mr Graham was due 
to Mr Jollie for meliorations on houses, &c., in 
terms of the lease of the farm. The Sheriff^ 
on 17th May 1820, found, 

" That the claim for meliorations afforded no de- 
fence against payment of the r^nt, ami therefore al- 
lowed the bond of caution lodged for Mr Jollijp to cq 
forth and be extracted for payment of rents, interest, 
and expenses." 

This interlocutor was y^imately adiiored tp 
l>y the Sheriff. In the meantune, Mr Jollie 
brought jin action before the Sheriff, against Mir 
Graham, Tor ascertaining the sum due- for me- 
liorations. Mr Graham pleaded, that he was 
jiot liable for these meliorations, — I. Because he 
JBucceeded to the estate of Morphie as an heir of 
entail. II. Beeause Mr JolUe had uqt pro- 
duced the original inventory and valuation of 
the houses on the farm at the commencement of 
the lea«e, and qf the dwelliqg-house after hehx^ 
^nished; and, III. Because he was not entitled 
$4} bring forward a clain^ for meliorations iii 
<:ompensation of th^ claim for rents. . After a 
variety of procj^dure, a report was given iq by 
pei'tain persons to whom a rein it haa be^n raa^e 
.by the bhcriff, as to the value of ^he houses and 
other buildings on the Jarui of Mqrpliie, and the 
dikes and ditchi^ thereon. The aniouut of me- 
liorations being thus ascei-taincd, Mr Joliiu re- 
claimed to tiie Sheriff against tlie iuterlo(;utor of 
17th May 1820, but the appeal Wits dismissed. 
Thereafter the process of sequestration and 
f>r<iin^ry action were advocated by Mr ^oll(e. 
Oil 2Sd Febniary 1821, (another applioiijtioii was 
presented by Mr Graham against Mr Jollie, for 
Sequestration of the crop and stocking on his 
farm, for payment of the rent due for prop 1820. 
To this Application, the* saute defences were re- 
turned as in the former action ; and, moreover, 
this new application was alleged to be unneces- 
sary, as the point in dispute was depending be- 
fore the Court. The Sheriff, on 9th April 185ri, 
allow^cd the bond of caution for Mr Jollie to be 
extracted, and diligence to proceed thereon ; 
^nd tu this intcrlocutpf his Lordship aftcrwar<|s 



adhered. This judgment was also ad\:ocatcd to 
the Coiut by Mr Jollie. After a great deal of 
procedure bad taken place in these conjoined 
actions, the Second Division of the Court, oa 
12th December i827, pronouiiced this interloeu- 
ton — 

** The Lords having revised the mutual cases for 
the parties, and heard Counsel thereon, ^ind that the 
advocator Stewart Jollie is entitled to meliorations 
for houses and biggings, whether repaired or built of 
new, in so far as the same are necessary and suitable 
for the farm ; and remit to the Lord-Ordinary to pro- 
ceed accordingly', reserving entire all questiena or ex- 
penses." 

Tlie case having come before the Lord Ordi- 
nary, his Lordship, on 5th February, .held the 
proof concluded for both parties, and, on 14tli 
June 1828, pronounced this interlocutor :^* 

" The Lord Ordinary having advised this cause, 
with the foregoing interlocutor, dated 5th Febiniary 
last. Finds that the valuators and inspectors named 
by the Sheriff, in obedience to an order by the Lord 
Ordinary, differ in their opinions with respect to this 
buildings on the farm'of Morphie being necessary and 
suitable for tbe Carm, insomuch that- two of them 
sw^V that the court or atraw-^ard is too small, and 
jcannoc be extended, and the accommodatioDy in ge- 
neral, cannot be made surh as it ought to be^ unless 
nearly the whole of the t>uildjngs wjere pplled down 
and rebuilt according to a judicious plan: But finds, 
that other five of the said valuators afe of opinion, 
that the said houses, so far as they exist, are fit and 
BuHttble to the farm, with the eicepfion of the dwel- 
ling-house, barn, and two byres, which they consider 
to be unsuitable, so far as they are placed on an incon* 
venient situation : Finds that the valuations made un- 
der the authority of the SherH!^ in June 1820, are 
those which must be adopted, as' they were made after 
tbe expiry of the lease, which was the period stipula* 
ted for their valuation, and that, tbe amount due to 
Mr Jollie is LI 250, 8. 1 1^ for both houses and fences, 
afler deducting the original .valuation of the houses 
made by the landlord and his tenant Gibson, some 
years B.(ier the date of the lease to. the latter : Finds 
that Mr Graham presented two petitions to the She- 
riff for sequestration of Mr Jolliers' jtock and crop on 
the said farms, in'^pcirity and for pnyi|i'cnt of the vij:- 
tnal and refits' due therefor for crops 1819 and 1820, 
so that any rents that were stipulated by the tacks to 
be piiid' in money were tacitly acknowledged to 
have Itcen paid, since the sequestration was not asked 
for ojiymeut of these rents in money — neither is tl)ere 
in tlie Ruid petitions any allegations that s:iid money- 
rents )ind not been paid : Fiiids, therefore, that the 
said victual-rents for said two yrups amounts to L3l3, 
Is^ which being deducted from thq foresaid larger 
sum of L12o0, 8. 1 1^, leaves du»to Mr Jollie the sum 
of L907, 7. 11., for which, decerns in favour of Uia 
said Stewart Jollie ; and, as to the expenses of pro- 
cess. Finds the sf^id Francis Graham liable for (be 
expense of the question, whether he, as heir of en- 
tail, was bound to the said Stewart Jollie for the me- 
liorations of -the houses and fences : Fiods both par- 
ties equally (iable, t. r.* each fo» a half of thepro^f 
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and reports for ascertaining the extent of said me^ 
liorations ; and farther. Finds said Francis Graham 
liable for ihe expenses of resisting the sequestrations in 
the Inferior Court, and advocating these two pro- 
cesses to the Court, but to no other expenses after 
these advocations were brought into this Court^ ex- 
cept as above specified ; and remits to the Auditor 
to tax said expenses." 

Against this interlocutor both parties reclaim- 
ed ; — the advocator to the eflPect that the Court 
might decern against the respondent for interest 
.on the bidance of meliorations, from the time 
the same became payable in 1820, and for ex- 
penses ; — and the respondent to the effect, that 
the Court might repel the advocator s claim 
for meliorations, and find the respondent en- 
titled to expenses ; at least tliat their Lordships 
might find that the buildings were not necessary — 
or that they wereunsuitableforthe farm, in respect 
that they must be pulled down and rebuilt ac- 
cording to a judicious plan ; further, that it 
might he found that the money-rent of the fai*m 
for crop 1820, fell to be deducted ; as also, tliat 
the appraisement, i5th December 1792, by Ro- 
bert Graham, could not be the rule, as Robert 
. Graham had divested himself of any power j as 
•also, that it might be found, that in addition to 
the money and timber laid out on the new dwel- 
ling-house, the value of the rent of the building 
'fell to be deducted, amounting, as per report, in 
all to L254, 3. 7i. 

On advising the reclaiming notes, the Court 
pronounced the following interlocutor : — 

** The Lords having considered this note, with the 
.counter note for the respondent, wiih other proceed- 
a.tgM, and also the supplementary summons at the in- 
stance of Stewart Jollie, with the defences, and beard 
Counsel thereon, adhere to the interlocutor of the 
<Lord OMinary, and refuse the desire of both notes ; 
nnd further, find the said Stewart JoUie entitled to 
interest on the balance found due to him for meliora- 
. tions, from the time the same became payable in the 
year 1820, when the lea^e expired, until payment, 
and decern." 

Lord Cringletie, Ordinary. — Counsel for the Advoca- 
tor, Andrew Skene; Robert Burnet, Agent. — For the 
Respoiidrnt, Jeffrey and J. S. More; John Brown, 
'Agent — Mr Thomson, Clerk. 

July 7, 1289. 

No. 462 — Robinson, Suspender^ t;. Mitchell, i7«« 
spontient, 

tihcratijru-^Jprrfntice.^Stat. 4, Geo. IT, c. S4 ; and 

' Slat. 9yGe^u IV. c. 4, •. 103. ^<^ Petition having been 
fresentett undcrthe Act Hh of Geo. IV. cap. Si, rr^'otncf 

. an apprentite for trea^h of indenture .'^Judgment being 
Muperudcd, and the apitrentice reponed z-^A Minute wa$ 
given in, under the tnme process % founded on the Act 9lh 
if Geo. IV. cap. 4, s. 103, stating further irregularities on 
the part nf th£ apprentice : held illegat and incompetent for 

' Justices of the Peac* to grant warrant of imprisonmeni 
%tj}on such an applicaiion. 

The suspender bound himself as an apprentice 
io the respondent/ a cork^cutter inCriasgoWy 



for seven years. The indenture, authenticated 
by a Justice of the Peace, and acknowledged to 
be genuine by the suspender, bears that he shall 
" Serve faithfully, dutifully, and diligently/' and 
not " absent, desert, or divert himself from his said 
master's emjJoyment, by day or by night^^ without 
liberty asked and obtained for that purpose. 

The suspender turned out an idle, disobedient, 
and insolent apprentice, absenting himself with- 
out leave, and exhibiting a pernicious example 
to his master's other workmen. Accordingly 
the respondent presented a petition, on 10th 
April 1829, to the Justices of the Peace for La- 
narkshire, narrfjting the fiwsts above stated, and 
praying that the respondent's oath might be 
taken thereon; — ^that the suspender might b* 
apprehended and examined ; — and, on admission 
or proof of the facts therein set forth, that his 
wages should be declared forfeited, and the sus- 
pender committed ta the house of correction 
for a reasonable time, not exceeding three months, 
in terms of the Act 4th Geo. IV. c. 34. The 
respondent's oath was taken ; and the suspender 
being apprehended, admitted the correctness of 
the racts stated in the petition ; but he appeared 
so contrite for his misbehaviour, that tlie re^^ 
spondent agreed to supersede the ** judgment" 
on the '< complaint till day of /* wwi 

took him back to his service. The suspender, 
however, turned out worse than before, and en- 
listed in the 78th regiment, from which he waJj 
jeleased ; but he afterwards enlisted in the 25th 
regiment, on which occasion he swore that he 
was neither married nor an apprentice — ^both of 
which statements xvere false. On 5th June 1829, 
a supplementary minute was put in to the former 
process by the respondent, craving that tho sud- 
pender should be apprehended and examitled; 
and, on admission or proof of the facts therein 
narrated, that he should be incarcerated, and 
« kept to hard labour for two years/' in terms 
of 9th Geo. IV. c. 4, s. 103. ITie suspender 
admitted the statements in the minute to be 
correct ; and he was, on 6th June 1829, sent " to 
Bridewell for 12 calendar months," whereupon 
he brought the present bill of suspension and 
liberation. The bill and answers were reported 
to the Second Division by Lord Moncreiff, who 
added to his interlocutor the following note i-^ 
«• The Lord Ordinary has thought it proper to re- 
port this case, as invoWlng the personal liberty of the 
complaiuer during twelve months, and as it relates to 
the proper mode of enforcing an Act of Parliament 
of very general application. The oaly point which 
appears fo him of importance, is the question raise^. 
Whether the minute lodged on 5th June 1829, at in 
the process previnusly in dependence, founded on the 
act of 4.th Geo. IV. c. 34, was a proper mode of ap- 
plying to the Justices for the more severe penalties of 
the act 9th Geo. IV. c. 4, sec. 103 ? If it was n6t, 
the sentence of iroprisonment was Illegal. Bui it is 
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to be obsenred, that the act 9th Ota, IV. pre- 
pcribea no particulnr form of application for bringibg 
the partj* accused before the Justioe of the Peace, and 
in substance the mhjute contains an applkatioii for 
a warrant under that statute*** 
. It was argued for the sHspendePy thftt the w«r- 
fai|t applied for by. tlie respondetit uader the 
first proeeedinge^ in» in t&rms of 4th Geo. IV. 
a S4y and the ukimaium of pmishmfei^ grayed 
for in his petitien» ej* thai could be inflieted hy. 
said atatute, WB^ ikrtemonihs impn^mnment ; .but 
that die second warrant was ohteaned Under 
another. Act» 9th Geot JIV. e. 4, s^ lOB^ en a mi- 
Bate kH%ed in. the fenner pro^si, without nre^ 
ferring a uem Cj^mplaintf and th|kt the penoltiea 
specified in aoid.eet wei^e therefore ill^aily in- 
Aieted. The vespondent answ^edf Th]|t the 
mmate referred to naiMfed the suspender ^ Is^ 
' diiacondact, and preferred a fresh eotnpkint* 
Besides, the warrant embodied these^ and was 
written on the papef c^tJdning the suspender's 
admission of neglect and iipprc^ety* The 
statute 9. of Oeo» iV. doe^ not prescribe any patti- 
cuUr form ef application as neeess^y. There 
were seyeral otiif r reasons of suspension stated) 
which it is unnecessary to detail, as the jut|;- 
ment of the Court proceeded npen the ill^tiity 
of applying to the Justices by a minute, in 
pother process, for enforcing the penalties of 
9th Geo. 4, c, 4. 

Their Lotdships passed the bill uai^nimously, 
and granted Warrant for the suspender's imme- 
diate iiberatlon. 

. Lord Or<NnAr3r, Mencr«iir.— ^Patrick Dudgeon, W.9. 
Agent for Smpetider.— Jo. M'Andre\f, &S.C Agent. 
(6c Respondent. 

^- 1 '• f "' • • } --• .-^ .... - >. ■ -ji^ - 

Jul^ 8, 1829. 

• If 0. 463^-^CoftMACK e. AKDsaSofr or GxaDvcft, &e. 

Novum deb'itum. — Jet 1696. — Delivert/. — Mora.'^Com' 
pelUion.^^Trusiees having agreed to sell an heritable Pro- 
pertjfy and to accept of a Bond/or part of the price and for 
advance* i anti the Bond having been executed some weeks 
after the date of the agreement and disposition^ and no 

: O^efiment hating been taken till nfi&r the granter*s Jtf- 
questration, — Held, Iftt, Tlutt the Bond was to be regard^ 
id as for a novum debitum, and not reducible under the 

' Act 1096. 8d, That the Granter being Factor for the 
Creditors in the Bond, actual delivery to them was not 
fiecessary. 3d, That delay in tatting infeftment did not 
bring the Bond under the Act 1696;— ark^, 4tb, That 

. jieAe of J({fUdicdiion Ufot not effectual as a mid-impe' 

. cfimvnf, the Bond on which the In/wftuient proceeded 
\ ^ng prior to the Decree* 

' The late Aleximdet Q^tAn^t wtts joint pltM 
f fietor with James Gibson-Ctaig of A piece of 
jgH>iltod called Roxbtirgh Park, the titles of which 
wcnre taken (ft the name of Mf Oibson-Ciraig. 
•In October 1B17, Mr Gardner eitecuted a ttust^ 
diet>o«kion of hid Whole |iroperty in favour of 
liie i^ifo, Ml-s Gurdiier, and Mir Qibson-Craig 



nnd others, as his trustees. About a year Cherea. 
after he died, and the tmstees having accepted 
of their office, appointed William Grardner, the 
truster's eldest son, their factor for tnani^ti^ 
the affiurs of the tru^t. Under his management 
the property increased considerably in value. 
In Mar 1822, the gi'ound of tlexburgh Park 
was sold to him for £16,000, in terms o^ a mU 
nute of sale between him atad his fhf her's tmstees, 
dated the ISth of thai; month. This minute bore 
mttr alia, 

" The trustees agree to sell their half at the same 
rate of L8000, which Mr Gibson haH a^*eed to take 
for his half. Mr Wiliittm Gardner propottcJ, th»t a 
disposition of the property should be grnnted by Mr 
Gibson^ with consent of the trustees, to him : That 
for the purpose of paying Mr Gibson the LSOOO duo 
to him, Mr Gardner should be allowed to grant a 
preferable heritable bond over the property for 
L5000; and, in order to pay Mr Glbaon the balance 
of his LdOOO, that the trustees should convey the two 
heritable bonds presently held by them for LlOOO 
each, the debt on Eurlshall for LoOO, and should 
pay Mr Gibson L506 in money. The trustees would 
then be creditors of Mr William Gardner for LI 1,000. 
for Which he should grant them an heritable bond 
over Roxburgh Park.'* — " Ot alt which the trustees 
approve, and desire that the transaction might be 
forthwith completed, and the security for the LI 1,000 
prepared.** 

One half of the purchase money was paid to 
Mr Gibson-Craig, and on 14ih September 182^ 
he granted a disposition in favour of Mr Gard- 
ner, bearing to be-* 

. ** In consideration of the sum of Lie,00O| of wbicb« 
the sum of L8000 has been iastantly advanced and 
paid to me, the said James Gibson, and the retnain- 
vag sum of L8000 has been paid or security granted 
to the said trucitees.'* 

. Mr Gardner was infeft on this disposition oti 
the 11th October, and on the 13th of December 
he granted a regular heritable bond for LI 1,000 
in favour of his father's trustees. On 25tb JSep-* 
tember 1827, Mr Gardner was sequestrated, and 
the trustees did not take sasine on the bond tilt 
the 29th day of that month. In these circum- 
stances, Mr Cormack, as trustee for Mr Gard- 
ner's creditoi*8, raised the present action of re- 
duction for the purpose of setting aside the 
bond granted in Javour of the late Mi* Gardner's 
trustees. In support of the action, it was main<* 
tuned by the pursuer,— -I. That, as the bond 
and disposition under reduction was not deli- 
vered by Mr Gardner till after his estate had 
been sequestrated, it was null, in respect that A 
deed inter vivos is not effectual until it is deli- 
vered. II. That even supposing. the bon4 hai) 
been a delivered deed, yet it and the sasine 
thereon being an alienaticm in seeurity of 4 pHor 
debt due by Mr Gardner to the trtutees, Was 
null and void under the act 1696$ and. III. 
That even if the act 1696 had not b^n epplic»«> 
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ble, yet, as saslne was not taken on the bond 
till after tlie sequestration of Mi: Gardner's es- 
tate, the trustees were not entitled to any pre- 
ference over his other creditors at the date of 
the sequestration. These pleas were denied by 
thederenders, and mutual cases were lodged by the 
parties. On advising the case, on 17tli Feb- 
ruary 1829, the Lord Ordinary pronounced the 
following interlocutor :— 

'* The Lord OrUinary hai[ing considered the rcvTe- 
vised cases and whole process^ Sustains the defences, 
as8<5ilzie8 the defenders, and decerns ; but as the case 
18 trot without difficulty, and the defenders' ncglU 
gence in not sooner completing their security may have 
been injurious to the creditors at large, Finds no ex* 
penses due.'* 

To this interlocutor was prefixed the follow- 
ing note ;— 

^ The Lord Ordhnary thinks there Is suffi- 
cient evidence that the loan by the defenders to Mr 
Gardner was made under the express condition that 
they were to recicive heritable security, and that, al- 
though the disposition in their favour was not exe« 
cutcd for some weeks after Mr Gardner got a con- 
veyance to the lands, it Is still to be considered as' 
granted for a novum delntum; 7th February 181 1, 
Bank of Scotland v, Stewart and Ross. 

" As to the delivery, assuming that no pro if can 
be brought of -its beipg made to Mr Gibson-Craig, the 
Lord Ordinary woiild have felt considerable doubt 
whether,, considering that Mr Gardner was the granter 
of the deed, his being also factor or commissioner for 
the defender would, of kscif, be held to imply deli- 
very by him in the one charactcr'-^to himself In the 
other. But be is disposed to think the defenders 
well founded in maintaining, that, in this case, deli- 
very was not necessary to render the" deed effectual. 

*^ The delay in taking infefiment, where the secu- 
rity is granted for a uornm Jc^ium, has not since the 
decision in the case of Jobnstqn, reported by Lord 
Kilkerrah, been held to bring the case within the ope- 
ration of (he act 1696. Here there has been a delay, 
no doubt, for nearly five years : but in the case of 
Mitchell V. KJnlay^ 12th November 1799, there bad 
been one of two years which was disregarded ; and, 
indeed, the Lord Ordirary cannot well see how, on 
the principle that the act \Gi)ii dr.es not a|»|)1y to cases 
of nova dctita, any Icnpth of delay io taking infeft- 
snent can bring them within its operation, 

*' The only remaining plea of the fiursuer is, thai 
his adjudication being, by virtue of the bankrupt sta- 
tute, drawn back to the date of the first deliverance 
in the sequestration, must be preferable to the do« 
fenders' Infeftment, which was not taken till four 
days afterwards ; and that, as the terms of ihe enact- 
inents are absolute, the infeftment cannot operate as 
a midoim pediment io prevent their retrospective ef- 
fect. But it is not necessary for the dt^enders to 
plead a mid-iinpedinicnt. They have no ocraMon to 
dispute that the pursuer holds a decree of a(!^udi* 
cation as of the date of the Brst deliverance, !x*cause 
such decree cannot of itself compete with their in« 
feftment, which, though posterior, was taken on a 
prior heritable security, to which no legal objection 

({la be padc." 



Ag^ihst this interlocutor the pursuer recbdm- 
ed to the Court. 

Lord Glenlee was of opinion, that the only 
plea which deserved investigation was, Whether 
this was a notum dcbttam ? The third plea, oif 
the act 1696— 4md the fourth plea, that of mora 
—were now' both exploded. TTie trustee wa« 
In the situation of a person who haid got a first 
effectual adjudication. But this right has not 
the effect of cutting down a seisin proceeding 
on a previous disposition. Then, as to the only 
qnesnon — ^that of novum debiium — ^this must al- 
ways depend on the circumstances of eath par-- 
ticular case. If nothing was done effectually by 
the trustee till the bond in security was com- 
pleted, there was no bar In the creditor's way. 
* Lord PitmiUy was of the same ' opinion. If 
the Court were satisfied of the conditions of tho 
loan to Mr Gardner, every thing else followed 
as ft matter of cotfrse. 

The Lord Justice-Clerk and Lord Cringletie 
both concurred. ' The former observed, that tho 
decision in the case' of Kelty, 1817, was a fol< 
lowing up of the opinion expressed in 1811; 
and was a mobt express authority on the point. 

- Their Lordships unanimously adhered to the 
Lord Ordinary's interlocutor. 

*' Pursuer's "Authorities. — (2) Eccles v. Mcrchis- 
ton's Creditors, 4th February 1729. Droughts. Cre * , 
ditors e. Duncan and Jollie, and «. Spaukie and 
Jpllie, 5th June 1793. McLean v. Primrose, 16th 
November 1799. 

Derender*8 Authorities. — Stair, b. i. tit. 7. sect. \K 
Etvkine, b. iii. tit, 3- sect. 44. Bell's Com. 4th Ed, 
vol. i. p. 23. and vol. ii . p. 232. Bank of Scotland v, 
Stewart and Ross, 7th February 1811. Mitchell t». 
Fmlay, 19ih November 1799. Bocban «. Farquhar- 
son, 24th May 1797; Dell, 5th Ed. vol. ii. p. 329. 

Lord Ordinary, Newton.— ^c/. Solicitor-G^nenl and 
Gre^n«bi«tds. — AU. Skene and JiimesQn.— John Forr»s- 
ter, W.$l. and Jumes Balfour, W.S. Agent6.^TMr Fer^ 
. guson. Clerk. 

Jw/y9,:1829. 

No. 464.-^oHK Gbaham p. The Hiqht Hun. William 

DUNDAS, &r. 

Damnge^'^Four\d that Ihe prosecution t*f legal jmtceffting$ 
under Ihe authority tvf a coniitcitnt Court is twt n ^^'o/ i(«rviig 
inferring damage^ lltatigh these j/rocetdings shtiutd ullimaieiy 
. turn out to be erroneeut and Ul-fiunded. . 

Mr John Graham, Writei? to the Signet^ had 
been in the practice of signing signet letters pre- 
pared by practitioners, not nieniDers of the So- 
ciety, ana written by them or their ^rks, and 
•f receiving fees less than those fixed by the r^ 
gulatioos of the Sooiety. Of this practice, the 
procurator-Fiscal compuuned to the Keeper and 
Commissioners, who nned Mr Graham in the 
sum of L5, with certification, that if he per- 
sisted in the practice cqmplained of, they would 



Digitized by 



Google 



No. 83.] 



SCOTTISH JURIST. 



ses 



deprive him of hie office. The Keeper, Com- 
missioners and Procurator-Fiscal thereafter raised 
an action of declarator before the Court of Ses- 
sion, for having it found and declared, that the 
r^^lations of tne Society were proper and legal 
— ^that Mr Graham, as a member of the Society, 
was bound to give obedience thereto — ^that the. 
sentence of the Keeper and Commissioners, in«. 
flicting the fine of L5 on him, was l^;al end rek^ 
sonable— that he ought to be decerned to .nay 
the same to the Treasurer of the Society for oe- 
hoof of the poor— «nd that, if. he contmued to 
persist in the practices complained of, they should 
i)c entitled to deprive him of his office. After 
some procedure, decree was pronounced in terms , 
of the conclusions of the libel, and for expenses 
of process. Mr Graham having appealed a- 
gainst this judgment to the House of Lords, 
the Keeper and Commissioners applied to the 
Court of Session for interim execution, and 
their Lordships prohibited, discharged, and in- 
terdicted'Mr Graham from continuing the prac-. 
tices complained of, and authorised execution .to 
pass for payment of the fine and expenses of. 
process, upon this decree a charge was given 
to ^Ir Graham for paym^t of the sums de- 
cerned for ; and, in order to avoid incarceration, 
he retired to .the sanctuary on 23d June 18S14, 
wherein he remained till the 27ch December 
thereafter. Mr Graham having been guilty of 
a breach of the interdict granted by the Court, 
the Commissioners presented a petition and 
complaint, a^inst him^ and he was prohibited 
fponii exercismg his profession and doing any 
business before the Court for the space of one 
year. Thereafter Mr Graham was reponed on 
an application to the Court in February 182$. 
In the month of June following, judgment was 

S'ven in the appeal, when Ihe decision against 
't Graham was reversed, and thereafter the 
Court of Session assoilzied Mr Graham from 
the conclusions of the action, and recalled the 
interlocutor pronounced in the application for 
execution pending the appeal. 

In these circumstances, Mr Graham instituted 
the present action of damages against the Keeper 
of tne Signet, &c, for 

'* L5000, or fuob other sum as might be found dne to 
him OS the loss, dami^- and expense sustained by 
him, an^ as a salatutm and reparation for the injury 
done to bis character and feehngs." 

In deibnce to i'hts action, it was pleaded, — I. 
That the institutiori ' of le^ proceedings in a 
civil court of competent jurisdiction, respecting a 
matter of civil right, is not a legal wrong inter- 
ring damage, even if these proceedings should ul- 
timately turn out to be erroneous and ill-found- 
ed. IL That the malicious esercise of the right 
to institute legal proceedings must be distinctly 
averred to support an action of damages. 111. 



That the want of probable cause in th6 institu- 
tion of such proceedings tiiiist be distinctly aver^ 
red, and that both of these requisites must occur. ' 
IV. That irregul^ity in the proceedings must, 
be proved to support a claim of damages ; and, V,- 
That the principle of the act 48. Geo. Ill, c. 151, 
§ 17, excludes any claim for damage in the event 
of a reversal, on appeal, beyond the restitution 
which might be obtained nnaer that act. In an- - 
swer, it was contended by the pursuer,— f. That^ 
he was entitled to restitution* m consequence of. 
interim execution having been granted upoii the' 
decree, and the depreciation of professional 
stattis which followed; and 11. That the irregu- 
larity of the proceedings in the original action, 
and the want of a title to pursue, which was de- 
clared by the House of Lords, brought this ac« 
tion under the authority of those cases, which 
entitle to damage from the execution of a decree' 
irregularly or illegally obtained. The Lord 
Oramary appointed mutual cases, with the view 
of reporting the case to the Court ; and on ad- 
vising these cases, their Lordships requested the. 
opinion of the whole Court, upon the qnestionp 
Whether the pursuer's conclusion for .dsmiagea,, 
on the grounds particularly state4^at pag;es*8 
and 9 of his revised case, or otherways, were re- 
levant ? The following opinions were returned 
b^ the Lord President, Lords Craigie^ Balgray^ 
GUiies, Meadawbankf Mackenzie^ Corehouse aiid 
Newton :— ^ 

^ In this case the sumnioils concludes for L5(K>0 
damages, on account of certain proceediojgs instituted 
agaia3t the pursuer Graham, for an alleged breach of 
the regulations of the Society of Writers to the Sig;- 
net. 

** In his summons he narrates aU the proceeding*! 
against him, tx)th the private one^ intra jhmiHam, of 
the Society, and the judicial ones before the Court ; 
and be founds his claim of damages on them ali* 
without distinction. ' ' 

** But in his case, pages 8 and 9« be States, that he 
does KOT claim damages, 

** I m9y For the proceedings in the Society, 

•* 9do, Nor for the declarator, 

** 3/10, Nor for the bill of stispension and inter- 
dict, 

" But that he founds his claim on the subsequent, 
proceedings; ' 

" ♦* Therefore it is necessary to ascertain exactly 
what these are, as set forth by himself. 

'• \mo, '[}ie petition of 10th February 1824, pry- 
ing the Court to regulate the interim-possessioa. 

** 2do, The interlocutor thereon of 9tfa A^arcb^ 
prohibiting him from certain acts, and awarding in* 
terim-execbtiOn as to expenses pending the i^peal he 
had taken to the House of Lords. 

** 300, The taking out diligence against him on 
this interim-decreey whereby he states that he was 
Compelled to fly to the sancti^ary, where he remained 
seven months. 

** Uo, For the petition and complaint for breach 
of ittterdtcti and the interlocutor of the Court there^ 
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on of 9th July, suspending him for one year, ijgainsl 
which he was reponed on LOth February, on bis own 
humble petition. 

^ We are clearly of opfmon, that his action and 
coticTusioii for damageil on those gronnds are irrele- 
vanti and ought hot to Be sent td H JUry. 

. '^ Wheh he htiaiself admit* (What itideed it ^as im- 
psstbleto dispoteX^that there is nat ainy reiavancy 
If ^he institutiiy the dedarisfcer and.biU ofottspen- 
sion i(nd interdieti we think that he eiita the briuich 
cm which he rests ; for he does npt pretend that there 
was any unfairness in the proceedings following upon 
thes«*. 
•* l^ow, if the Writers to the Signet were entitled 
' tb raise a declarator for ascertaining what they con* 
^iVed to be their just civtl rights, it appears to us 
mtonitotly Co follov^ as & necessary edhsei)uence, that 
they were entitled to demand and etftain (If they could, 
by fieiic>eocekhire) deeree ia tbrms of that dedaritor* 

ij" .An^ iCjhey have 4 right to obtain ^eeilB^ they 
qiust also be entitled fee enforce that dedree by tbe 
forms and executorials allowed by law. 

^ " )^or to say, that a man has a ri^ht to raise an ac- 
tion for aeclaring a right or recovering a subiect, but 
that he cannot avail himself of that risht, when de- 
cftared, or recover the subject to which ne is found en» 
tilled, withobt being liable hi damages, doea appear to 
u* UfMe dn absdlute solecisiiA. 

K.*' i96% itt ehfordng a deeree. « puHiM^ mi^ e1th€lf 
pvocted to mcatba. heftire appeal to the Houae of 
liord^ at cofhoon law^ or aftdr appedl uhder tte late 
statute, allowing iaterim-exeeutidn peitdin^ aa ap* 

** In the first case, suppose a pursuer has proceed- 
ed to execution against the person or estate of tbe 
aefcnder, and that thereafter, on appeal, the judg« 
riient of this Court is reversed, it never was heard of, 
that the defender^ besides restitution, was entitled to 
claim damages from the -pursuer, (or having done di* 
ligence on his decree, wh<;n tbe eCect of his reversal 
was not to show that tbe deeree had been unfairly ob- 
tained. 

** But now, under the late statute, the right of ai 
pursuer to proceed to execution, pending an appeal, 
19 as broad as it was before appeal', at common law, 
with this difference, that this ri^ht does not depend 
on his own will, but can be exercised only in virtue 
of a new decree of this Court, which has a discretionary 
power to grant or refuse it, on cause shown, and ac- 
cording to the nature of the case. 

. " In this case, Graham did attempt to show eaase 
why interim-execution should not be granted, but 
tatted ; ai)d therefore, the granting of interim-execu- 
tion must be held to be a proceecung in the exercise 
of jtbe sound discretion of the Court. 

" Besides, «yhen the appeal was heard^ we appre* 
hend that the pursuer should have stated to the House 
of Lords, that interim-possession and execution had 
Seen awarded, and have moved that most honour- 
able House, if it reversed on the main cause, to find 
S bat should be the consequence as te reponing agaiost 
le accessary one. 

. ^ Many similar cases may pccur. Suppose a can- 
didate at an election for a Member of Parriament ia 
unsuccessftil in a fair^centes/L, but on petitton^ at the 
oiataiftce 6t months^ it declared td be duly elected* 



Ip the meantime^ however^ he has been imprisoced 
for debt, it is cteari that this could not be a ground 
for an action of damages, 

** In all these proceedings, too, we do not perceive 
t$at malice is allegecL or that there was any irregula-* 
rity in the steps <S' diligence, or that the Society had 
not pi'obabte eaiiBe fbi^ th<^ fiction they raised, and the 
steps the^took, to iseerfain and enforce their rights^ 
as tbuiid by tbe judgiiieht of. this Coorfc. 

^ The ohly cHher grotiml is tAe petition and com- 
plaint for preach (ff interdict f but it api^eata tb us. 
that thia ia the most untenable and irrelevant ground 
ofaH, 

^ whether &ia Court did right or wrong in grant- 
ing the interdict, he was bound to obey the oroer of 
the Court, in the meantime, and was guilty of a con^ 
tempt of Court, iii not doing s6« Sesides, he not 
only nevef' ajipealdd agaiUst this judgment, bot in his 
petitlbn to be rep&ned, h6 expressly admitted tbe jui« 
^ch 6f It. This point iraa well, considered and settled 
in (he ca$e 6t Dick r. the Fiesh^rs of Glasgow, ia 
v^bieh, although the Court gave redress againat all the 
other proceedings,, they refused it as to this^ and foun4 
the coroplainer liable in tbe expense of that part oi 
the proceedings^ 

^ And therefore, on the whole matter, we are of 
opinion that this action is not relevant, and ought U> 
be disntis^ed.*^ 

"Lord Cti^kti^:-^! am ef opinion, that Mr Graham 
iandt etitlMeil to daihia[^ on a^cnunt of the proc^d- 
ii^ ^aiMst hini befora the Keeper atid Cotnmissionerii 
of the Boeikty .of Waiters ib flie Signet ; nor, Hd, For 
the aeffon ri^aed in the Court of Seftsien ; nor 8d^ for 
being obliged te retire to tbe Abbey, to aveid payment 
of the expensjcs ; nor, 4<A, For the complaint against 
liim for breach of interdict ; but I consider, that Mr 
Graham is entitled to indemnity of his patrimonial 
16s^ by the prohibition to carry on his business in his 
lisual way, during the dependence of the appeal." 

** The authortty under which " execution, pending 
appeal, was granted,*' iis toct 17 of 48th Geo. lU. cap« 
Ul, ih which the power given to the Court h to * re* 
gttlate b\\ liiatters rehitive to iatBrim*po8se8sion or 
execution^ and payment of eoata and expenses already 
incurred, according te their scmii^ (/tfcr^^ii^ htmng 
ajusi regari to the interetU qfthe partieSf as thev ma^ 
be affected btf t/te affirmance or reversal of the jucljptient 
or decree appealedfr&m,' 

" Now,, the interest of Mr Graham, if the decree 
should be reversed, was, that be was at liberty to ^sub* 
acrib^ sighet-ietters hot drawn nor written by himself, 
or his actual clerks and apprentices by his directions ; 
SMid also to Subscribe sigoet-J otters for fees less than 
those established' by tbe rules of the Society. The 
decree prohibiting this was reversed ; and it appears 
to me, to be a direct conaequence of this, that Mr 
Graham is equally well entitled to be indemnified for 
the loss be sustained from the interruption of his ha* 
liness, as he would have been to recover again the 
t*osts of suit, if hd had paid them in terms of the dc^ 
t>ee. Indeed, }f Qih shall nbt be allowed, it seems to 
nia to follow^ that the ^teHtn-eiecution was awarded 
#ithoilt an> T^fOfi M all, instaad of tfia just regard 
tMered by. the atatute, to the intaresta. of tbe partiaa^ 
ef th^y IfM^I be affected by .Ike r^rersaL The^ibiat 
at isioe waai wketliar Ae a^pattaat wm aatitled to coq« 
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duct hia businc^i in a- particillar manner ? Th6 de- 
cree prohibited him from doing so ; it was reFcrsed ; 
and the consequence appears to m6 to be, that, as h^ 
had a right to conduct his business in his own way, 
he 18 entitled to be indemnified for the interruption, 
and to be placed iii the same situation as. if ihterim- 
executson bad not been granted. As I 'think that he 
is entitled to reeoTer his patrimonial loss, T do not 
consider it to be necesaary for faim to libel that the 
Society was actuated by. malice." 
' On considering these opinions. 

The Lord Justice-Clerk stated, that he con^ 
enrred with the majority df the consulted Judges 
on all the grounds. The only difficulty was, 
that decree haring heen carriea into execution 
in consequence of an application by the defen- 
ders, and the pursuer being thereby deprived 
of his perquisites, whether or not he nad a claiih 
gainst the Society for repetition of that loss ? 
Tiiere could be no claim for damages : but if he 
could shew what' sums he ^oula have made, 
that was a part of the case apparently deserving 
of attention. A great part of the judgment of 
the Court on the applieatitfft for execution, 9th 
March 1B24, rested upon thQ xig)itof_the Court 
to control every member of the College .Qf Jus- 
tice. In so far as the ord^r waa res^ on 4he 
declaration of A po^dr in the Court, his Lord- 
ehip thought that there was no relevancy in 
the demand for damages; Tlientfore .the base 
came to that pkrt of the finding as to iln 
application for tAl^riyii-exeeution. Hid Jjord* 
•skip thought the aecbnd clause of the Act. ^ 
Parliament^ founded oii by ihfe defenders, mai- 
terial. Why did not Mr Orahkm immediately 
apply for restitution df what the jtEdgment ^ 
ihe Court had deprived hihi ? He did' not do 
00, but raised the present abtidn of damages. 
There was no blame in the 8ocii$ty bringing or 
following up the origiiial acti<ni. . . . 

The following interldcntor iiras pronounced : 

" The Lords having advised the cause, ttad tonHx- 
dered the opinions of the consulted Judges, Find that 
this action is not relevant ; dismiss the same, and as- 
soilzie the de&nders, and deeern.** 

Pursuer*s Authorities. — Leslie t;. Pringle,lSth No- 
vember 1761. Donald tr. Robertson and Reid. I5th 
December J 822. Gordon d. The Royal Bank of Scot- 
land, I9th December 1826. Earl of Mansfield b. 
Henderson, 2d March J815. Tbd v. Greenhill, 8th 
March 1823. Dunlop v, Gordon, Murray's Reports, 
▼ol. ill, p. 515. Fulierton v. Lord Kilmarnock, 19th 
February 1715. Anderson •. OrmistoDi 3d January 
1750. 

Defender's Authorities.— -Forteath Williamson v. 
Earl of Fifip, 18th November 1819. Cooper v, Camp- 
bell, asd May 1823. Forbes v. Allison, 3d January 
1823. Duffo. Bradburgh, i9th May 1825. Bank of 
Scotland v, Gordon, 19th December 1826. Guthrie 
r. Brown, 18th May 1821. Millholan v. Dalrymple 
iind Others, 21st December 1826. (3.) Arbuckle v. 
Taylor, Dow's Reports, vol* ili, p. 160. Dick v* 
Fleafaers of Glasgow. 



Lord Ordinary, Mabken»iek;-;.:^cfs eahdfwA.*r^Jlti S^ 
licitor.GanMttL—Diiniel. Fisher^ and J. & C. Nairoa^ 
W.S. Agents.— Mr RoUandi Gl«rk, 

N(K 405. — M*Intosh 0; MacQVESir* 
General Charge and 8wnnUm» of C6fUtUtU(on,'-i»Bdih ffuy 
proceed and be served simul et BemfiiL'-^G'enertU 
ehdrge eokpetent Hihin yiar deml da^^'^SumrHoru of 
CdntHhUion nwfy be ftiisid and eteeuied iriikin tke a»- 
pus deliberandi, if digr of coihpeatanee k^ond U^ hmd 
inducis on Chmrge and Summons may run at the Mft^r 
time, . • • , ♦ 

On th€l 30th 6f ApriQ ISS7, Campbell Mad- 
Intosh of Dalmigavie raised an action against 
tbe late Captain Donal4 Macqueen for a larga 
sunii as the balance ,due on his accounts^^ 
The suminons was executed edict^y^ several 
months subsequent to his detftk, trlueh happened 
on 7th December' 1826. On reoAtlng f&e a<- 
cdniits of CaptMn Mal^qlieen'a d«ath7Mr Mao* 
Iittosh oxidated %vr6 gemaA cbiirg^ agfalint 
Marjdi-y, t)rily child of Captam MacqUeen, fhb 
oiie dated the 16th. ahdeitecuted on the ^th of 
November 1827, mrected against her as heir df 
line of her father, and the other .dated 29th l^o- 
vember, and executed on 23d pecember i82t, 
directed againiit her a^^ i!epcesoiit«l»ve. ^ of. her 
grandfathefi. Oil. 29th Hot(»ibeh, Mr M'lntai^ 
^i^ed ^tx actidii^f constthAtiolt, #hicii wa^ em- 
euted a^alnift Uie said Mai^ory M^queeti oh tHe 
3d Deeethbei' thei'^after. - In defence to lihe ac- 
tion, it was pleaded, — I. That i£ was not compe- 
tent to execute a summond against an heir fdr 
his ancestors debt, within the annus deliberandu 
II. That, even if tliis were competent* the sum- 
mons ought to have run pn^the expiration of tl^ 
days of chargOf and been reckoned aver and aboye 
theso days>— ^t least th6 dctfender ought to 
have had the advantiige df the iudttciiB thus rdck- 
OtiM. b^for^ the iiimmoH^was^U^. ill. At 
all events, it was ihcotnf»etent to ghre a citatibn 
on the summons to a diet which falls within the 
induciiS of the charge ; and, IV. That the suni- 
mons was not framed with sufficient precision. 
Mutual cases were ordered by the Lord Ordi- 
nary, on advising whtich his Lordship prouQunceil 
thb ifttbrlocAtor* Boeompalued by tue fol^wing 
hote:— f 

'' F^. 27, 1889.^T.he Lord Ordioiiry hatibghea^ 
parties' procurators. Repels the plea that the char^ 
did not precede the summona, in so far as the defen- 
der is called as representing her srandfather, .10 re- 
spect of the practice authorising the general char^ 
and the suminons founded thereon^ to be executed 
simul et semel; Repels also the plea that both the 
charge and the suroibdns were executed within ino 
annus deliierandif in respect that, althotirh .the 8U19- 
mohs was executed within the, annus deHheramU, |t 
was not called in Court till 24th January, which it 
even more than forty dijM subsequisnt to the ezfHry 
of the annni deliberandi \ Repels also the plea that 
the conclusion of the summons againbt the defender 
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jstoo TAgue and general to entitle the pursuer to call 
upon the defeniler either to enter or renounce; And 
in respect that the defender declares that she is not 
to acquiesce m this interlocutorj finds exiventies due ; 
appoints an account thereof to be given in, and re- 
mits to' the Auditor to tax the |«me» when giypii in, 
and to report,^ 

*' Note, — The partly have pleaded the first pre- 
limioary defence soan)i40U8ly» that the Lord Ordinary 
will state, but as briefiyas possible, the ground of 
Ms judgment. 

*^1. Although, no doubt, the days of the general 
charge ^ustjbpre expired beforre H was competent to 
raise a summons aeainst the defender, a« chained to 
enter;' and although the same style is still used, prac- 
tice seems to ba?e long sanctioned the service of the 
charge and the summons ihnul et «emW.— Bankton, 
B.JII- t. 3i sect: 113. Bi^r, f7t!v June I7G2, p. 
8775; Baillie« 29th July 17 JU, p. 6879; BeVerldge, 
VoKII. p. 466. ' 

** 2. The btir apparent, having the privily of the 
Affimf deUberwi^h could not be chaned to enter till 
after it expired. This was innovatedoD, and a charge 
was sanctioned witbin' the* year, provided no ftum- 
a^phs was raised,' or action intented, till after expiry 
^ i!t\e annul deliberandi — ^Fanside, 17th November, 
tM9; Act of Sederunt, I8th January .1613. 

The next step was also to raise artd execute the 
eummons within the year, pfovMed the day of com- 
pearance was beyond it.^Biinktoa, B. iii. tit. 5, 
aect 119; Lockhait, 91st Dec. 1708, p. 6878; Bail- 
lie, f9thJul^ 1710, p. 0879; LadyRattel^, lOtbDec. 
173i; Elchie^ ^o. J, Ue^r Appt» and notek. 

** Fartlyer, it seems not to be necessary, in any 
ordinary action for debt, tliat the indueue of the sum- 
mons should be exclusive of the days of charge. They 
may be coincident or run together.^-^ErsIt; B. ii. t|t. 
12,^ sect, la; M'Culfocfa, 19th June 1628, p. 9168. 
(Th^rltportof this case js very instructive as to the 
history' of the' general charge.>— See also, Law Tracts, 
p. 400; Sinclair, 30th '^ovember 1703, p. 6859« 

** In the present case the charge and summons are 
both executed on 3d December 1827. Jhe annta df^ 
Iiber<a4i did not expire till "^th December 1827. 'The 
forty days of the charge expired on 12th January 
1828. The day of compearance iii the summons is 
the Mh January 1828, but* it fs not called till the 24th 
January 1828, nor insisted in till 6th February 1829 ; 
and so action has not been intented wfthrn' tne ^ear, 
nor even within the dun of the charge.^' 

Againatthis interlociiCor 4h6 defender pre- 
gented a redaiininff note to the Court, but uieir 
Lordaliipa adherea to tiie interlocutor reclaimed 
ajgainst/ and found expenaea due. 

Defender's Authorities. — Spottiswoode, p. 135 and 
187; Act of Sederunt, 18th Januarv f6l3,OeBIslay 
Campbetrs collection, p. 71); Mackenzie's Observa- 
tions on Statutes, Act 1540, p, 14$; Stair, B, iii. t. 
5, sect. 22; Brsk, Inst. B. ii. dt. 12, sect. i5i and 
the parallel passage in the Principles, B. ii. tit, 12, 
aect. 15; Ersk. Principles, B. Itl tit.' 8, sect. 26; the 
parallel passage tb Institute, B. iii. tit. 8, sect. 54-55 
founded on by the pursuer; Bell's' Styles, 8d £d. 
Vol. vi, pp. 09; 426; Juridical Styles, Vol. iii. 2d 
^dit. pp. 55, 261, 330 ; Fanslde, 17th November 



1600, Diet. p. 6868; M'Culloch, 19th June 1628* 
Diet. p. 6870; Bailiie, 29th July 1710, Diet. p. 6879/ 
Lockhart, 2Ut Dec. 1708, Diet. p. 0879; first Rer 
port, Stewart, 29th Feb. 1749, Diet. p. 6881 ; Act of 
Sederunt, 23d Nov. 1711, sect* 5; l>o. 18ih Feb- 
ruary 1721. 

Pursuer's Autboritiefl.-*Biggar v. Wallace, 17tli 
July 1702, Morr. p. 3775; Pairlte, 19th Feb. 1611; 
Mor. p. 2746; Dewar, 26th June 1667, lb. p. 217 k, 
Bailiie, 29ih July 1710, ib. p. 6879; Lockhart, 2l8t 
Dec. 1708, ib. p.6879; Elchiea' Notes, toee Appa- 
rent Hdir, No. 1 ; Sinclair, 3d Nov. 1703, Mar. p. 
6852; Bankton, iii. 5, 112*; Do. iii. 6, 113; B^ve; 
ridge's Forms of Process, ii. 456; £r&k. ii. 12, lo, 
and iii. sect. 54 and 55, Mr Jvory's Edit. 18t«; Fan- 
aide, 17th Nov. 1609, AW. pj 6868; Act of Sede- 
runt, I8th Jan. 1613; M'Culloch, 19th June, 1628, 
p. 6870; Kaime«'^ Law Tracts, p, 400. 



July 9, 1829. 

NOi fdOi-^C-AMPBELi. Of Bltthswood, ComplaUier, ^^ 
. DixOM, Betpon^ent* 

Freekolder.^^An enrolment cannot be tet aaide foototcie tie 

' property on which the oMiH id made i$ $tiU bmrdened with 

poet of thepmcef vetted in trutteest with power to teii^, 

gr AKdtue Countet wete not hegrd in support o[ ol^fecr 

tiqnt^Med at the Meeting of fr9eholder4. 

At s meeting of the freeholders of Lanark- 
shire, on 16th October 1827, for electing a mem.^ 
her of Parliament for that counUr, the respon- 
dent elaimed to he enrolled as a n*eeliolder, be- 
tng infeft In the lands of Daldowie and White- 
inch, the united Valnation of which amoDnted.io 
£427, 13. 8. The oomplainer stated objections 
to the respondent's claim, which were overruled, 
and wished to be heard by Counsel, which was 
refused. Mr Dixon was enrolled, and voted as 
a freeholder at the election. The^ complainer 
presented a petition and complaint against the 
freeholders' decision to the Court of Sessibn, 
with a view to try the validity of the respon- 
dent's quali6csti9n. ' 

After a variety of procedure, rantnal cases 
were ordered on the whole cause. The corn- 
plainer maintained, — I. The respondent's claim 
IS founded on a conveyance of ix»o divided par^ 
cel< of vali|8tion, neitj^er of them equal to £400 
Scots'of valued rent, and requiring |hQ union of 
b^thto create a freehold qualification. Nor is 
the respondent sole proprietor or superior of 
either of the parcels of land, so that the extent 
or his quafific&tlon is Uncertain, and not legally 
evidence^, ^11. The ^respondent's title is in- 
complete, for he haa po absolute right* of pro« 
perty or interest equivalent thereto..' His au- 
thors wer^ never legally; dif ested of .' the laud^t 
for the propfl[rty is still' burdened with part of 
. the purchase mqney, wh|ch th<$- respondent has 
I been unable to pay. Besides,- tUo property haa 
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been vested in trustees, with power to make 
paUic or private sales of the same. III. An 
election meeting of freehofders is i^ court of 
l^w, and every party Interested j^^^ntiHcd to be 
heard by Counsel. If this demand be impro- 
perly refused, then the procedure of said meet- 
ing, being contrary to law and justice, is null. 

Against this it was lU^'ed for the respondent, 
— I. That there has been distinctly made out, 
by the dcksuments in process, an unquestionable 
I'ight^to the who1e\:t£mttZo valuation of Wliiteincfa 
and Daldowie, amounting to upwards of £400,' 
in favour of the respondent, who has a complete 
and exclusive title thereto. ' II. That the re- 
spondent's title being thus absolute and com- 
plete, it is no good objection agaitist his being 
enrolled as a freeholder, because thei^ is debt 
upon the property, under i^hibh he chunks. No 
distinction can be drawn between a real burden, 
constituted by iTart of the price or borrowed 
money. A freeholder does liot become disqua- 
lified by creating heritable debts over his es- 
tate; and it has been decided, ihat it is no 
objection to the exercise of the elective fran- 
chise, that the party's estate has been made over 
to trustees, with powers of sate; if no sale has 
actually taken placer. III. If i^ the general 

(practice, at the meetitfgs of freeholders, tct re- 
use to hear Coutisel, except in sitpparl of an 
enrolment. Buf that i's ncft the present case.-^ 
Besides, the freeholders are not bound to admit 
it rangers into their meetings ; for the act 1621, 
c. 21, expressly declares, that the court-room 
^ shall be patent to them, and all others removed 
but iokom Iney calL** 
The Court fotfnd, 

. *' That the freeholders of the county of Lanark did 
right in enrolling the respondent as a freeholder.'* 

Therefore their Lordships dismissed the 
complaint ; assoilzied the respondent ; but found 
BO expenses due. 

Respondent's authorities, — 1 62 1 , c- 2 K Lockhart 
V. Wingate, 19th February 1819. Fac. CoU. 

Counsel for the Cooiplainer.'— Ro. Por^ytb ; Lockhar^ 
and Swany W.S. Agents. For the Respondent. — Ivory, 
and \^. Ciiibson-Ghiig^f Gibaon-Craig and Wardfaiy, 
t^.a Agents. 

Juh/ 10, 1829. 

litTo. 4G7. — Archibald Camp&ellof Blythswooo, Esq. 
Complainer, v. The Hon. CuABLfis AnGUdTtJB l^ltrai 
BAY. Reqtondent, -' 

Stat. 16, Geo, If. c. II, sec. 8. — Freehotder^-^Jtetour. 
— // it incompetent for a Freeholder td present a 
Petition and CompltniU against, an Mividuat who has 
not applied for Enroiment, on' the ground that he k 
improperly retoured i 

On the 29th September 1828, at the Michael- 
mas Head Court of Lanarkshire, the respon;- 
dent WAS enrolled as a freeholder, in rirtue of 



an infefltment of liferent in certain lands, among 
which were Jerviston and Urkhswood. Ob- 
jections were unsaccessfully urged against his 
enrolment ; and within the statutory period the 
complainer presented a petition and complaint 
to the Court of Session, alleging that the re- 
spondent had no right to found a ckum on one' 
parcel of the land in his valuation, and prayiw 
that his name should be expunged from the roll 
of freeholders* Answers were lodged, in which 
the respondent stated that he haid executed a 
renunciation of his liferent superiority of. all. 
the lands on which he claimed, except Jervi^on 
and Urkleswoody which were retoured as a forty. 
shilling land of old extent; and, as he could be 
enroll^ at ant time, }xe did not object to his 
name. being then expunged from the roll of 
freeholders. This was accordingly done, and 
the petitioii and complaint taken entirely out o^ 
Court. 

The resl^md^nt had di^bovered the fragment, 
of a book among the records in the General 
Rc|^ster-Houise, bearing to be the minutes of 
the SherifP Court of Hamilton . for 1549,' inr 
which is contained an entry of thto servide of 
Alexander BaiUitt as heir inr special to^ his father 
in the lands of Jerriston. and (^r&leswood. An 
autlienticated copy from this document lifas ob- 
tiuned from the Register-House, and presented 
to the Chancery clerks, who added it to theii^ 
books, ancf gave ont an extract of the retour in 
the usual form. Upon intelligence of this, an<l 
previous to atiy application for' enrotnient among 
ihe. freeholders by the resj^n^^nt, tho com; 
plainer presented another petition and complaint^ 
concludmg that the said record^ or anv extract 
thereof, ought not to have been ihsertea in the 
books of Chancery ; — ^that it should be removed 
from the Register-House, and lodged in pro- 
cess, for examination by the Court.; — fuid also 
that the respondent should produce the said 
tera copiti, or extract of tte said pretended re^ 
tour. 

Tie ^ei^ondeftt, in hh answers, denied the 
competency 'of i\\e petitioii and complaint; and 
the* Lord Ordinarv ordered mutual cases on the 
point, in which ttie complainer argued, — ^That 
the said pt'etended document, on which the re^- 
tour is reared,' is not an mithentic record, but 
merely a mutilated fra^^ent, and that, as the 
Chancery records must be kept pure, a petitioii 
and com^rfaint, to bring into Coiurt tiie officers 
of law who^ had improperly interfered in th^ 
matter, ahd the reroondent, f^ho, by his oonv 
duct, had identified himself with them:, was pei'* 
fectly competent. Besides tiie complainer, as a 
litigant anda freeholdier of the county of Lwaark, 
had an interest that their roll should be kept 
.^pore. 

To this the respondent pleaded,-*That a pe» 
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tltion aad complaint clo^s not Ikli osder tbe 
djection statutes, and in ihcompetent, in respect 
tiiat it 18 prematufey for the respondent has not 
^et presented an appKcMiib a for enrolment Mmcng 
the freelioldei^ or LanlirUiirf . 'Hxe Icpm- 
plainer lias even no tide to pnrsiie an action of 
Exhibition, which wbnld' have been the consec^^ 
niode, for there is no lili^;ajtion (before the Court 
rc^ativJB to the said'rototir/ Besides, 'the respon- 
dent is not a memb^ of th^ CoIIcj^e of Jostice, 
^ndcaniiot be dragged into 4>6uift in this loun- 
mary^ay, and the taking a.«bpy of'a tetoor 
from a record atlthenticaiedlly the proper officer, 
pre^qniing it' to €>haildorf, and 'ohtaitting dH ex- 
tract attested in the Utiim fortn, infers no wrong ; 
^erefore, tiie resfoondeilt^^nottdtfntified him- 
ijielf Witli ;the clei^s ia Ae Regteter-Qoiise, «ran 
^ppoldng they had actied improperly^ ' 

'0h a^sin^ ^e case, ^ X^uct found ** the 
complaint incompetent" and dismissed the eame^ 
assoilaied the respondent, and found expenses 
^ne. 

Coroplainer's authorities.r-Bank B iv. t. 7, sec 30; 
Erak. B. iv.t. '1 , sec. 9 1 Acts of fisdeoint, December 
Ir, 17fil, and July », X7bS; Ker, Itk July WC>f; 
Mor. H,88>; M'Oowal, 3a February 1741, Mor. 
1^968; 9p^3^ IQtb March 1174, Mqr. 8663-5; 9nd 
Cfses in iSrown, yo). ii. p. 1347; stat. 1081, c. SI; 
16Geo.ILo. il.secS. 

Respondent's authorities.— Fraser's Trustees, TIth 
JuIjT 1800, and authorities referred to b^v the Coiii« 
plainer* 

Lord Ordinary, Fullerlon.— Counsel for Complsiner, 
Forsyth: Lockhart and Siran, W.S. Agents. For the 
Respondent, Jardine; Ro. Rutherford, W.S. Agent. 



pUTER-HpUSE. 

J%2, 1829. 



No 468b— TiTBKxt7LL o. Paul & Cook. 
fj^ that a pPTMni living under the protection cflhe Sanctuary 
ii not el^glbte at a Manddtory:' 

Tiurnbn}! luul, for lope .'tin^^, been pursuing 
JPfiul ^d Cpplk for an. account, and he had been 
all ^l^ijiff xesidiQg in the sanctuary to protect 
JbiJWfilf .u*oin the 'diligence of ^is creditors. He 
i^ leoigtl^ |cft.tl^e3afictuary &nd went to ^ETrance; 
jpr^e^^ he i^x^aaied a pbwejr of attorney in fa- 
iffipt fit > garty he naa known in the sanctuary. 
Xbi^ ^Py nQ\(^ PfPPpWd to sist himael^as man.- 
^a^y £0^ fur^v^ ^ ^^^ process ; and it .was 
f|i»ii^taiiie4» tljriaf; as 'fumbull Ijiad not .left the 
jqiat^try amino .remanendi, and this mandatory 
.W|i9 omaii,Y ^Ad^t in point of responsibility 
9r%iti Torppujil, lie shqula be received ; but the 
jLoprd Qrdin^ijry hel^ that a responsible manda- 
tory C# jkp.be sim^^^ ' 

Lord Ordinary, Corehouse.-^^cf. Neaves.— ^/^. Mac^ 



ti^mfet or jpsTypiASY, 

J%, 1829. 

No. 469. — Mackintosh, Jf^fhuf, v. Gordon, Respon- 
dent^ 

Contravention of the Salmon FUheriei' Act — not com^ 
pctent to reduce evidence to writing. 

This was an appeal from a sentence ob- 
tained against Mackintosh, at the respondent's 
instance, before two Justices of the Peace, for 
1^1 alleged contravention of the late statute re« 
gfilating the salmon fisheries in Scotland. The 
points mainly insisted upon by the appellant 
T^ere shortly the^ : — First, That no actual ser- 
X\ce had been ma!le upon him of the complaint 
or of the warrant for hi^ apprehension. Se- 
cond^ That be was allowed no opportunity of 
citing witnesses in exculpation, although the 
warrant of apprehension contained an express 
authority to cite them. Third, That although 
^e warrant had been made expressly returnable, 
by the granting Justice^ to *' me and another 
Justiee 01 tba Jreace for the county of Inver- 
ness," the after proceedings hai, m point of 
fact, been held before two j ustices, of wnorn the 
granting Magistrate was not one. Fourth, That 
m violation of the statute, these Justices had 
proceeded to take down the evidence in writings 
thereby turning f;hemselves into a Court of Re- 
cord, and increasing the expense of trial, with- 
out any authority, to the party accused. Fifth, 
That an offer of exculpatory proof bad been 
made by the appellant, and rejected by the Ma- 
gistrates, although he had been seizea ex impro- 
viso upon the streets of- Inverness, and could 
not possibly be then prepared with his defence. 
There were other pleas upoii the import of the 
evidence and upon the merits, but into these the 
appellant stated it to be questionable whether 
their Lordships would then be disposed to go. 

Lord Fkmuly considered the obicction to th0 
form of procedure quite invincible. The Jus-^ 
tices had thought proper to take down their evi- 
dence in writing, against the terms of the sta- 
iute, whi^h ordained that the evidence should 
not be BO taken down. Their judgment, there- 
fore, could not be sustained by their Lordships^ 
His JLordship was also of opinion, that there 
was much in the objection aa to the difference 
between the Justices set forth in the warran|L 
and those before whom the final proceedings ana 
trial had actually been led. 

Lard Meadovobank concurred with Lord Pitr 
milly. The serious error here was, that the 
Justices had made up a record of trial, with- * 
out any authority ^om the statute, and to 
the great injury of the accused, who had been 
ma£ liable in the expense of it. His Lordship 
thought there was more difficulty as to the ques- 
tion of service, which ceremony did not seem to 
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be coBlenplal€id by the Ant of ParBametott jJv 
thongh there (oerteinly wm great har4«hip in 
taking up and trying a MinqQent altogether, ef 

Lord Mactentiefjithongh. with soaie diffiealty, 
bad at last oome fio the aame coudnsioD. If ao 
offer of counter proof had ceaUv been made, H 
vas the duty of the Justuoes to Jiave at onoe ad? 
Jonrned their -proceedings. But his LonUiip 
did ikot think it xteoeasary to go into that, look* 
ing, as he did, to the plain intfiiition .cf this Act 
of Parliament, that tne proeeadhigs ahonld he 
aummary, and xoUhma a ijacerd, which, kowever, 
bad been erroneously adopted by the Jnstioos* . 

Lard jyfancrHff^lmd that the .body of |he war- 
rant «jiould have expresdy borne, that the ace- 
ensed was to be bcooght smmediateij/ before tibe 
Justices, without erasion or delay. He aJao 
thought it a substantial error, to have diar^ranlr 
ed the injunction by the Justice granting the 
warrant, to htlng tli» delinqueBat " b^qre me.'- 
For here thene was either a ^eadly vioe in the 
limited form of the original warrant, or a fatal 
error in the jnanner of its execution. There 
was also a serious error in taking the eyiitence i 
down ; for a right of appeal was not Intended ; 
by this statute to be ^ven upon the tneriu of | 
any procedure under it. If this conviction was, 
therefore, to be sustained, there might very soon 
be before their Lordships anfi appeal in whidi 
they ftad evidence, and would be asked to con- 
sider it ; and another appeal in wliich there ap- 
peared no evidence, and theijr Ludships could 
not be required to go into any. It was quite 
plain, that by taking down the evidenoe, mudi 
more had been brought before the Appellate 
Court than the stiitut^ had ever btendea to sub- 
ject to its review. 

The Lord JusHce-Clet'k .concurr^ with Lord 
Moncreiff. His Lordship was clearly of opi- 
nion, that the whole trial' should hare been held 
before the particular Magistrate who had re- 
eeived the complaint and issued the warrant. 

Their Lordships therefore upammously sus- 
tained the reasons of appeal ; reversed the judg- 
ment appealed from; assoilzied the appellant 
from the original complaint ; and fonnd the re- 
spondent liable to the appellant in the expenses 
incurred both in the Curcuit Court and oefore 
their Lordships. - 

Fur the Affpellant. — llemr^ Cockharn and Chnrles 
Macduugal, E^kots. Advocates; D» Grant, £«q. W.S. 
A^ciit ; Alex. MMCt'iVish, country agent For the Re- 
spotiflent.— -Patrick Robertson and Chas. ^av«s, £«.qrs. 
Advocates; Hugh Macqueen, Esq. >V.S. Agent; Fatty, 
cuuiitry agent. 
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No. |f70.— W. Ross and H. Andessok, & Otreks,— ^;^. 
" /wttontf.— ^rs LocKRABT & Others, — Bespohdentu 

Tutor and Fupil^A turn of money haoine been heritahfy se^ 
cured tojjupils, andn discharge granted to the debtor ^yium 
tors-daiwe, eonttining \abiolute warrandice to the Mtor, 
hU n4tt uecmed (^ u .qwerum, nor tW after the yetfre of 
puinUarity fiad exftired, Mid the amount having been re-len$ 
'out on security, which proved unavailing — Held, Isl, That thf 
discharge uhu void, ana the original debtor liable ; but H, 
That the t^m, wh» hnd snbKribed tkediseharge^ were^ble 

' (n rdi^* 

The late Charles Loekhart was survived by 
his <liree' daog^ei^, Henrietta and AJm and 
Janel By' asfifit of tntory-dative from thl 
Exdiequor r^d Jiue 1806), Walter Ross, 
Charles Goraon Urquhart, William Anderson^ 
and oUiesi,'WBre appointed tutors to these la- 
dies in the usual fonn, diiriiH|* the period of 
Ijheir pupiUarity, and three to be a quorum.-^ 
Having ealered upon the duties of their office, 
these tutors, in the vear 1810, lent the sum of 
£3000 of the pupils money to David Urquhart, 
late of Bimelangwell, who granted an heritable 
securitv for the amount over that estate, by 
which ne bound and obliged hims^ to pay the 
•said sum 

** To the said Henrietta Loekhart, Ann Loekhart, 
and Jean LocHhart, their heirs, executors, &c. &c. % 
or to their ^id tutors aj^ove o^nipd an4 dcssigived, or 
their quoran),*' ^c. 

Infeftment followed HOth July 1810) on this 
deed, and Miss Jane Loekhart having died in 
pupillarity, titles were made up to her share by 
}ier surviving sisters. 

The debtQr in the bond, Mr Urauhart, there- 
ai^r having died, a process of rauKing and s^le 
of his estate was brought by his apparent l^eir, 
in which <|ppearance was made by the tutor of 
the Misses JLockhart, who produced, as the^ 
interest, the bond andsasine above-mentioned. 
Part of the estate was pi^rchased by the trustees 
.of the late Colin M'Kenaie of London, who 
(16th June 1815), by an interim decree in the 
jranking, were ordiuned to pay to Misles Look- 
hart, or their tutrn^, Uie L8000, with the inte* 
rest due thereon. Neai-ly a year prior to this 
decree, viz. June 1814, Misses Ijockhart had 
attained the age of twelve years complete^ and, 
consequently, the tutory had fallen; but 
M'Kenzie's trustees, not oeing aware of this, 
gave notice to the agent for the tutors of their 
intention to pay the money. A deed was there- 
upon prepared \w the names of the acting tutors, 
by which they acknowledged receipt of the debt 
and interest, amounting in all to L3712,-^is- 
charged the estate of the burden, and grants 
clause of warrandice : — 

" We hereby bind and oblige the said Henrietta 
Loekhart and Anne Loekhart, their heirs, executors. 
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only signed by tM tnton, it wfts not a bindifig 
or efieccual doed.^In defence, M'Ken^e*9 trus- 
tees ^eoikd that they had acted m the transac* 
tion in the fuVi belief that the tutors were en- 
tided, and had power to grant the discharge — 
tint the trostees had acted through the inter- 
iredtion of the autltorised agent for the tutors 
and pnpils, — which agency never having been 
nNxdlea, acts done by snch agents were ^ectuaf 
to hind those for whom they acted. 2dy That 
althongh the principal discharge was executed 
only by itwa of the tutors, yet a duplicate had 
))een signed by three of them, ' which constttntcd 
a cHionnn, and rendered the deed effectual. 

in sapport ef the action of relief by M'Ken- 
sie s trustees, it was maintained, — ij/, That it 
was the duty of Ross and Anderson to liave as- 
certained tftuit their wards were past the age of 
pnpiflarity, and that, consequently, the office of 
tdtory had expired before executing the dis- 
chaive ; and that, as die money had been paid 
to the tutors, they were bound to relieve the 
trustees. 2d^ TImt, besides, they. Roes ' and 
Andersoor^ were liable in relief under the claose 
of wanandice eontained in the deed. 

For Ross and Anderson it was contended,-! «f, 
That it was altogether owing to the agents of 
the trustees, for whose conduct they were re^ 
sponsible, having paid the roone^, widiottt con- 
seat of the tutors, into tiiQ British. Liiten Com- 
pany s Bank, that the amount liad been lost, 
and tliat, therefore, the eiahn of i^i^f lay not 
against the tutois, but against the tnisleee' oim 
agents* 2d^ That the deed of discharge not 
being subsc^ribed by a quorum of the tutors, was 
' ex 'facie void, and the .trustees were not oUiged 
-tO' pay, nor juatifiaUo in paying, iSiw money fn 
the way they had done. 

The Lora :OrdtRary (Medwyn) having re- 
ported the ease to the Court ( 1st Divlttop)^ their 
iLordships 4inantmousIy reduced, deeemed and 
•declared, iv terms of thcr conclusion of the re- 
duction and' declarator ; and in the action of re- 
lief they also. (15th December 1826) repelled 
•the defences, and decerned in terms of the libd. 
n The defenders having * presented an appeal, 
the House of Lords affirmed the jn%ment!i 
cotmplained of, 

V III Scotlsmis-IUbckeozie and Sharpe, and W. Mac- 
kenzie, and Puteraon and Law, W. S. Agents. 



and successors whatsoever, to warrant the foresaid 
discbarge, disposition and assignation, to ibe extent 
of the sums nOW paid to ua, agliinst all facts and 
deeds done, or to be done, bv us or them and their 
foresaids, in virtue of the saSd heritable bond and in- 
feftment thereoft, which are hereby completely ex- 
tini^ished for ever " , 

This deed, althoug^h bearing to begMited hy 
tlie whole acting tutors, was only executed by 
two of them (2dth and SOth August 1815), Viz. 
"Walter Ross and William Anderson. 

Before the money had been paid, another 
pavt of the estate of Braelangwelf was sold to 
w Doiudd M'Kenaie, and an ieurrangement was 
entered into with the acting totors of Misses 
Ijockhart, by which they agreed to lend the 
money to Donald M'Kenaie upon the seenrity 
of the lands wKch he had so jmrcbased. The 
agents for CoUn M^Kenzie's trustees acted also 
as Bg^nU for Donald MKenaie, and when the 
discharge was delivered, theli3718 was pai({^by 
them into Donald M'Kenaie's - aooomit with the 
Britbh Linen Baddng Company, to whom he 
was indebted to a laige extent, and to the ex- 
tinction of which, pro tanto^ it was applied hy 
the ttink. Donald M'Kenate also granted an 
heritable bpnd over his lands for Jthe amount, bat 
that security turned out to be altogether indflPec- 
tual. 

After the marriage of the Misses Lockhart, an 
action was brooght at their instance and that of 
their respective husbands, the Rev. WiDlain Wil- 
son and Dr J. A. tlobertson, and the trustees un- 
der their marriage settlements, concluding for re- 
dnctieli of the discharge, disposition and ^sfgna- 
tion granted by Boss, and Anderson in 1^15, as 
their tutors, to Colin M^erizie's trustees, and 
eoncluding^ that the trdstctos themselves ' should 
deliver to the purStlefs the original heritable 
boiid and sasine. The action containdd also a 
' declaratory conclusion that \ ' ^ ' 

' ** The sums of money therein contained are/ and 
mast continue to be a real burden and effectual secu- 
rity affecting the whole lamis, and others, contained 
jn :tbe satd.faeritabk bond and other writhigs, or at 
Jiiast affisctingthat part of the lands, therein contained, 
.which was; acquired by the trustees of the said Colin 
Idackenzie ; and that tbey, the said trustees, should 
pay to the pursuer the principal sum, with interest 
iherebn.** 

Shortly thereafter, M'Kcnzie's trustees brought 
an action of relief against Ross and Andersoti, 
who had granted the discharge sought to be re- 
duced, which was conjoined with the action of 
reduction and declarator. The pursuers, in sup- 
port of the reduction, maintainea, — Isty That tne 
deed of discharge was inept and null and void, 
having been executed by Koss and Anderson as 
tutors,' after their office of tutory had expired, 
by the pursuer's attaining the age of pupilkcity. 
2a, That three being necessary to constitute , a ' 
quorum of tutors, atfd the discharge baviog been ' 



'EuiKBURGn: Printed, Published, and Sold bj MiCHAtt 
Ani>l-rson, L^w.frinter, Mound Place .*]>-.^«f. SisfDp- 
ed.— It. iJotUmpcd. 

And sold also by Jambi Doncak, Bookseller^ Glasgow; J. 
Forma V, Boolbeller, Stirling; C. SinBrand Son, Bonk- 
sellcrsy Perth; Thomas iVIillkr, Bo(Asc;Uer, Dundee ; 
HiMWN and Co., Booksellers, Aberdeen ; Jouk Dick, 
Bookseller, Ayr; H. CaAwroan, Bookseller, Kilmarnock; 
JouM JoHNSTOK, Bookseller, Dumfries; John RANriNS, 
liookseller, Falkirk -, and Gidkot MAtTf^iii>. JBookselkr. 
Elgin. 
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No. 471.— SkITB, S^tpemkr^ «w S^LBib^ Ckarger. 

MtU^Chaf^e upm a protested Wf granted to a wjfe h^itre 
marn''get MMtfAitket 9umendi6d^ m retpect of the protest 
b^vig executed in name 9f the husband* 

In 1820 Mtsa Mary Sftntfa, Who possessed 
considerable fiknd^ |)Iaced in her bt-other^ the 
gnspender s hands, L8dO, for which he granted 
his promt8S6^/-ifoYe m these terms :— 

« ArhroatK; 18M Auguii 1820.— tour years after 
date, I promiad to ^aiv to Mfsa Wary Smith, or order, 
at the town-clerk*8 office here, LS^iO Sterling<i (Signed) 
. A. Smith*'* . ' 

In November 1820 the said Miss Mary Smith 
married the' charger (Lieutenant Selbio), and 
in 1822 these parties wdre separated. Oh 14th 
Febrfiatry 1825, the charter protested, at his 
cnon instance^ th'e pronfiTssory not6 which the sfis* 

Eender had panted in'faVonr of his sister, and 
aVing given a cliarce of payment upon tliis prp- 
t^ty the, suspender Drooght. the present suspep- 
sionupon the groui^dsi— L That the promissory- 
note m question having been granted prior, to 
the marria|«e, and in favour of Miss Mary Smith, 
by nante, it could isot be ^e ground of protest 
or snmmafry diHgence at the charger's instance ; 
afk'd 7f the charj^er nlieaM t6 act oA the/ta marUiy 
lie JdlbdTd have had recourse to an ordinary ac- 
tion ; — and, II. Thiat he (the suspender) was en- 
titled tp have a deduction of L127, 11. 9., ex- 
pended in supporting the charger's wife during 
the ^eparatictn. The <;harger then (April 1826) 
raised an ordinary aetiony conduding for the 
satti contained in the Said pretaifissory-note, and 
inteVost; aiid on 27th Novetdber 1827, the 
L/Ofd Ordifffflry protioufnced an ifiterfocutor in 
tliid ordinary actioifi, 

** Decerning against the defender for the princi|ia1 
aunr and ihiereit Iibelleo for, lihder deduction of the 
sum of L127, 1 1. ^, expended by the defender for the 
board and cfothing of Mrs Selbie, as slated in 'the de- 
fences; but finding neither party entitled to expenses-" 
This interlocutdr was allowed to become finftl, 
notwithstanding wtiicli the charger, on 22d 



JaAuaty 1828, re-commenced proceeding^ in 
the foresaid suspension, which had been sisted 
during the ordinary action. The suspender, 
then, in addition to the two pleas already stated, 
further contended, — ^111. That the charger hav- 
ing betaken himself to the ordinary action, and 
having obtained decree there, which was alr^ftdy 
partly implemented, could not be entitled to op- 
press the suspender by the oonconrse of pro- 
cesses which would be mvolved by his proceed- 
ing with the present snspetision. 

In answer, the charger maintained, — I. Tlisit 
by .his marriage with Misar JVfary Smith, all 
rig'ht to the note, which was in her, was tr«'\n8- 
ferred to him ; and he wa? thereby entitliul 
either to indorse it away, or to do diligence n; on 
it \i\ his own namfe, without the necessity of i s 
bein,ltr indorsed ^y the said Mary Smith to him. 

II. That he Wj»s wiiliiig to allow the suspender 
the beiieiit of the deduction to which he had 
been found entitled in the ordinary action ; and» 

III. That he, the charger, had occasioned no 
undue accumulntio aciumum^ by proceeding with 
the suspension, after decree had been obtained 
in the ordinary action. 

The liord Ordinaiy, by an interlocutor, on 3d 
March 1829, 

** Found the letters and chari^e orderly proceeded 
for the principal sum, and interest, under the same 
deduction as was allowed in the ordinary action re- 
ferred to in the process, being LI 27, 11. 9. expended 
for the board nnd clothing of Mrs Selbie, as stated in 
t^e closed record, and decerned," &c. 

Against this interlocutor the suspender pre- 
sented a reclaiming note, at advising which, 

Lord Balgrat/y with whom Lord Craigie con- 
curred, differed from the Lord Ordinary, and 
thought that the bill had been irregularly pro- 
tested in name of the husband. The protest 
should have been in name of the wife, with his 
(the husband's) concurrence. No bill could be 
legally protested except at the instance of the 
party whose name appeared on it. Even though 
mdorsed to the husband, the principle was tne 
, same. 

Lord Gillies was of the same opinion.. A pro- 
test, was of the nature of a judgment debt, and 
must, of course, be taken in name of the original 
creditor, with whom, if the bill was assigned, 
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the assignee wag bound to establish his connect 
tion. It pre-snpposed a judgment which had 
not passed on evidence. 

The Court then altered the interlocutor of 
the Lord Ordinary complained of; suspended 
the letters simplicitery and decerned ; also found 
the charger liable to the suspender in damages. 

Suspender's authorities — Stat. 1681, chap. 20; 
1696, chap. 36,' 12, Geo. III. chap. 72, sect. 42; 
Thomson on Bills, pp. 240, £90, 1, 2, 3. 

Lord Ordinary, Meadowhnnk.— *^c/. Skene, ei aliu''^ 
Ait, Jameson, etaliu — M' Mil Ian and Grant, W.S and 
Tho. Deucbor, W.E. Agents.— Sir R. Dundas, Clerk. 

SECOND DIVISION.-JWV 11, 1829. 

No. 472.— Sharfe, Suspetider, r. SmpiON & King, 
Chargers, 

Discharge hy a Creditor to a Company, and the indivitkuil 
Partners thereof, does not' [relieve these individuais of a 
debt due to tite Creditor by another Company, ^ whicli 
they are partners^ 

In July 1823, the chargers, along with John 
Ferguson Sharpe, became sureties to the Bank 
of Scotland for John Spalding and Company, 
for a cash credit to the extent of LldOO. The 
bond of credit was signed by John Spalding 
and Company, Thomas Spalding, and Thomas 
Peat Sharpe, the suspender, the individual part- 
ners of that Company, and by John Ferguson 
Sharpe, and the chargers, as cautioners. The 
afiairs of John Spalding and Company became 
embarrassed, and, in 1827, they entered into 
an arrangement with their creditors. At that 
period, Spalding and Company were indebted 
to the Bank of Scotland in the sum of L1200, 
contained in bills on which John Hart and Com- 
pany, and William and John Sharpe and Com- 
)any were obligants. The chargers, as cautioners 
'or Spalding and Company, were called upon by 
the Bank to pay this sum — ^but thereafter an ar- 
rangement took place, by which the Bank agreed 
to accept of six bills for L200 each, payable at 
difFerent dates, by the several parties wno were 
liable for the debt, including the chargers. These 
bills were granted by Spalding and uompany to 
the order of John Hart and Company, by whom 
they M'ere indorsed to John Hart, and by him 
to Thomas Peat Sharpe, the suspender, who was 
a partner of John Hart and Company, as well a» 
of Spalding and Company. The bills were next 
indorsed by William and John Sharpe and Com- 
pany, then by William Sharpe and John H. 
Sharpe, and then to the chargers^and in this state 
delivered over to the Bank of Scotland. John 
Hart and Company having become bankrupt in 
the month of January last, they agreed to pay 
a composition of 8s. per pound from the estate of 
the Company, and of 2s. per pound from John 
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Hart's own individual estate. This composi- 
tion was accepted of, and a discharge granted 
by the Bank of Scotland and other creditors, 
wnich, after narrating the offer of composition, 
and acknowledging receipt of the composition- 
bills, discharges 

" The said John Hart and Company and the said 
John Hart, Thomas Peat Sharpe and Robert Crnick- 
ahanks, the individual partners of said Company, of 
all debts and sums of money dne to us and our con- 
stituents respectively, by them, and of all claims and 
demands whatever, competent to us and our consti- 
tuents, apiinst the said John Hart and Company, or 
against the said individual part^^ers of that Com- 
pany." 

In these circumstances, a charge was given to 
the suspender Thomas Peat Sharpe, by Messrs 
Simpson and King for payment of one of the 
said bills for L200, to which they had ob- 
tained right f]:em the Bank of Scotland. Of 
this charge the present suspension was brought, 
on the ground, — l«f, That the composition- 
eontract above-mentioned provided absolutely 
for the comptainer's discharge ; and, 2dl^y That 
the bill charged for was more than extinguish- 
ed. On advising the bill with answers, the 
following interlocutor was pronounced, 3d July 
1829:— 

" The Lord Ordinary having considered this bill, 
with the answers and productions, finds the discharge 
produced, whereby Mr Aitken, as Manager for the 
Bank of Scotland, and othera, as creditors of John 
Hart and Company,, and John Hart, Thomas Peat 
Sharpe and Robert Cmickshanks, individual partners 
of the said Company, upon recdving certain compo- 
sition-bills, discharged tne said John Hart and Com- 
pany, and the said John Hart, Thomas Peat Sharpe 
and Robert Cmickshanks, the individual partners of 
the said Company, ' of all debts and snms of money dne 
to us and our constituents against the said John Hart 
and Company, or against the said individual partners 
of that Company ; excepting always one claim against 
the said John Hart and his cautioner for the said com- 
position,' &c. cannot be held to import a diachaige of 
any debts or claims competent to the subscribing cre- 
ditors against the Company of John Spalding and 
Company, as acceptors of the bill charged on, or of 
the obligatitnns of the individual partners of that Com- 
pany, for debts contracted by that firm, and therefore 
cannot import a discharge of the obligation of the 
complainer, as acceptor of the said bill, in his character 
of a partner of John Spalding and Company r There- 
fore, In respect that there is no offer to prove, by the 
oath of the charger, that payments have been made to 
account of the bill, beyond the sums admitted and de» 
ducted in the charge, refuse the bill ; finds expenses 
due ; allows an account to be given in, and remits the 
same, when lodged, to the Auditor.** 

*' Note. — It is merely accidental that here the debt 
of Spalding and Company was by acceptance of the 
same bill, which was indorsed by Hart and Company 
and others. But surely the complainer cannot main* 
tain that he was personally discharged of all the debts 
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of Spaltlfng and Company, if they were due to any of 
the persona who signed the discharge as creditors of 
Hart and Company.'* 

Against this interlocutor the suspender re- 
claimed to the Court, but their Lordships una- 
Dimously adhered to the interlocutor reclaimed 
against. 

Chargers' Authorities. — Mellis v. The Royal Bank 
of Scotland, S2d June 1825. The Bank of Scotland 
V. John Robertson, 3d July 1823. 

Lord Moncreiff, Ordinsry.— ^Counsel for the Suspender, 
Robfft Jameson; M'Lean & OiHin, W.$. Agents.—* 
For rhe Chargers, Robert Forsyth ; Odnicl Fisher, Agent 
-«Mr Thomson. Clerk. 

Jidtf 11, 1829. 

No. it^-'M'KEKzrE V, Campbell. 

^rresiment.'^Recal of^ An arrest menit laid on with concur- 
rence of the Judge'Admiral, cannot be compeienily recalled 
hy the Court ^ Settion. 

Alexander Campbell some time ago raised 
a summons before the Bailie of the river and 
frith of Clyde, against Hugh M'Kenzie, therein 
designed master and owner of the sloop Lady 
Ann Kingerloch, for payment of £22, 13s. On 
the dependence Mr Campbell raised letters of ar- 
restnnent, before the Lords of Council and Ses- 
sion, on 18th April last; and having obtained 
the concurrence of the Judge of the High Court 
of Admiralty thereto, he caused the said sloop 
to be arrested in the port of Oban. The pre- 
sent application was presented to the Court by 
Roderick M'Kenzie, praying to have the ar- 
restment recalled, on the ground that he was 
the owner of the vessel, and that Hugh IVIac- 
Kenzie was merely the master. On advising 
this application, with answers, the following in- 
terlocutor was pronounced : — 

** In respect the arrestment used in this case yvna 
laid on by virtue of letters of arrestment, with the 
concurrence of the Judge-Admiral, refuse the desire 
of this petition, reserving to the petitioner to apply 
for relief to the Judge-Admiral.'* 

Counsel for rhe Petitioner. — Patrick Shaw ; Bowie 
and CnmpbelJ, W.S. Aeeintit, For the Kespondenr.-*- 
Alex. Wood ; Andrew Ciason, W.S. Agent.— 'Mr Rol- 
land, Cleik. 



Julj^ 11, 1829. 

No. 474* — Mkin V, Towers. 

Bankrupt. — Reference to OatH.-^A Lottery ticket 
having been purchased 6p, and registered in the name 
of a person who afterwards became bankrupt ; and 
it having afterwards turned out a prize^ and being 
claimed by the niece of the baftkrupt, who lived in 
fnmilif with her uncle* as having been purthasedwith 
her funds, and for her behoof: — held, in an action 



against the Trustee, that it was incompetent to refer 
the claim to the oath of ike Bankrupt, 

Andrew Mitchell, residing in Stirling, in the 
month of March 1824, purchased an eighth share 
of a lottery ticket, marked No. 17,746, at the 
price of £3, 10. 6. In the month of April 
thereafter he was obliged to suspend payment ; 
and, about the 15th of that month, his estates were 
sequestrated, and Mr Mein, accountant in Glas- 
gow, was appointed trustee. On the 22d May 
thereafter, the ticket was drawn, and found td 
be entitled to a prize of £20,200, three per 
ccfnt. consols. At the bankrupt's examination, 
he declared that the ticket was not his property, 
but that it had been purchased for Miss Marga- 
ret Towers, his niece, residing in Stirling, wirh 
money which he had received from her for thit 
purpose, and that he held it for her behoof. The 
trustee, however, prevailed upon the bankrupt 
to deliver up the ticket to him, until it was ju- 
dicially ascertained to whom it legally belongped. 
In these circumstances, Miss Towers raised an 
action before the Magistrates of Glasgow against 
Mr Mein, for delivery of the ticket. De- 
fences were returned to the action by Mr Mein, 
in which he contended that the ticket had been 
bought with funds belonging to the bankrupt ; — 
that he had been a speculator in Lotteries ; — and 
that the ticket in question was recorded in his 
name. A proof was allowed to the partiea to 
establish their difFerenl^ averments ; upon con- 
sidering which, the Magistrates, on 26th August 
1825, ordained and decerned against the di^fen- 
der, in terms of the libel. The case was then 
advocated to the Court of Session by Mr N^ein ; 
and the cause having been argued before Lord 
Cringletie, his Lordship allowed a minute of re- 
ference to the oath of the bankrupt, the ri^spon- 
dent's uncle, to be lodged. To this minute 
answers were given in by the advocator, ob- 
jecting to the competency of the respondent be-» 
mg allowed to prove her case by her uncle's oath. 
But his Lordship, on considering these pload-^ 
ings, sustained the reference. Against this in- 
terlocutor the advocator reclaimed to the Court, 
and their Lordships thereafter ordered mutual 
cases to be given in on the point at issue.— > 
It was pleaded by the advocator, — 1st, That 
a plan nad been preconcerted between the 
respondent and her uncle to defraud his cre- 
ditors ; and 2d, That the bankrupt would have 
been incompetent as a witness in any ques- 
tion merely affecting his niece, from the rela« 
tionship of the parties ; and that it was much 
more incompetent to refer to his oath, after he 
was bankrupt, a claim made by his niece, which 
materially affected the interests of his creditors. 
It was answered by the respondent, — 1st, That 
the circumstances in the present case precluded 
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the presumption of frftud. 2d, That it Tfas 
proved, by the evidence ih process, that the lot- 
tery ticket in dispnte was tlie respondent's pro- 
perty : and 3d, That even if, to a certain extent, 
nirther proof were deemed necessary, the res« 
pendent most be entitled to supplement the pre- 
sent proof by the oath of the bankrupt. 

Parties were also heard by senior Counsel at 
the Bar, by the appointment of the Court ; and', 
when the cause. was advised, the following opi- 
nions were delivered ; — 

Lord PitmUii/ stated, that he considered this 
to be a case of general importance in the faw of 
evidence as to bankruptcy. The examination 
pf a witness, and the deposition of a party on 
reference to oath, depended on different, or ra- 
ther on opposite principles. A witness is dis- 
qualified by his interest in the cause. Hut, ih 
the case of a reference to o^th, interest in the 
cause, so far from being a ground of disquali- 
iication, is the only reason for the reference. — ; 
This principle is quite fixed; as stated by Mr Bell. 
Reference to oath cannot be excluded, in the 
general case, by relationship, or snch considera- 
tions as exclude a witness. A party may refer 
to the oath of his brother or uncle. But there 
were difiiculties in the case of bankruptcy, either 
in regard to witnesses or reference to oath, be- 
cause the real interest is in the bankrupt's cre^ 
ditors; The rule is quite ffxed, that a bankrupt 
may be a witness when jjiis testimony is • offered 
f o diminish, but not when offered to increase the 
funds. — Case of Forbes, &c ; Blair v. 3alfoin', 
as reported by EHchies ; AJr Bell, vol. ii. p« 484. 
An oath upon reference is conclusive of the 
cause, and excludes all other proof. — Tait oh 
Svidence, p. 276. A witness is excluded in the 
cas^ of near relationship. But this .exclusion 
does not apply to the case of an oath of refe- 
rence. This state of the law requires re-con- 
sideration. A bankrnpt*s oath, as affecting the 
interest of creditors, should be refected, but it 
should be admitted as to any reversion, afler 
the creditors are paid. In a case of hopeless 
bankruptcy, the bankrupt might swear tliat the 
funds belonged to near relations, and so disap- 
point the creditors entirely. His Lordship 
could not acauiesce in the reasoning, that Heeanse 
the uncle, could not be examined as a witViess, still 
less could he be allowed to depone ou a refer- 
ence. Neither could his Lordship adopt the 
general reasoning, that in no case can a party be 
precluded from- a reference to the oath of the 
opposite party. He is precluded, where the party 
asked to depone ceases to have an interest in the 
subject, as in the case of his having granted an as- 
signation. The result that hfs Lordshijpcame to 
was, that the oath of the bankrupt could not be 
competent to affect the interest of his creditors. 
Bui if it was alleged that there would be a re- 



version, after the creditors had been paid and m 
discbaive granted, then his Lordship thonghC 
the reterence to oath competent. Such a dis- 
tinction was warranted by analogy. — Ersk. iv. 
2, 10. Upon the same principle, Mr Erskiner 
has corrected an error that Lord Stair commit^ 
ted, with regard to the oath of a correus debendu 
The principle was clear in this case. If there 
has been an anomaly before, die Court onght 
now to find, that it is competent to refer to' thd 
oalji of a bankrupt, as to any alleged reversion, 
but that it is not competent so as to affect thd 
interest of his creditors. 

Lord Cringl^tie was Lord Ordinary m this 
cause, which he considered to be one of the deep^ 
est importance to the law of Scotland. Lord 
Pitrailly rested his opinion on the circumstance 
of the uncle being bankrupt; But if it were 
held, that upon bankruptcy taking place, an oath 
were not to be received, it womd lead to the 
greatest confusion in many cases; for example, 
in the case of bills, where prescription has taJkett 
place, or in the proof of trusts. It dhould be 
well considered, oefore laying this down as i| 
general proposition. Mr Bell and Mr Tait both 
say, that the old law as to a bankrupt's oath has 
been departed from. The claim here did no^ 
exist till the bankruptcy; and this was his Lord- 
ship's reason for allowing the oath. If he had 
been a fraudulent bankrupt, he might have put 
the ticket into the possession of his niece. But 
he took it from his repositories, luad gave it to* 
the trustee. This was a case of relationship ;— 
they are conjunct persons. Wi^out cottateral 
proof, a bond of trust could not be proved by the 
oath alone. The statute allowed a proof of co/t- 
fidence by the oath of the conjnnct person. But 
Erskine says that this practice has roen departed 
from, and that a creditor is obliged to prove his 
debt by collateral evidence; If writing could 
not have been received without other evidence, 
neither was the oath admissible by itselL His 
Lordship held, that the oath of the bankrupt 
might be taken, if there was no fraud 

Lord Glenlee explafned the old practice ; and 
said, that he had been a good deal moved by 
what was said in the case df M'Kay, lately de* 
cidcd in the House of Lords, because it shewed 
that there were circumstances in which an oath 
might be excluded. His Lordship thought that 
in this case the oath ought not te be received, 
as it might affect the interest of the creditors. 

The Lord Justice-Clerk observed. — It is ad- 
niitted that there is no chance of the creditors 
being naid ; therefore this i» a claim to take 
away the fund from which the creditcM^ are te 
be paid.-« The Cburt would recollect, that the 
respondent was her uncle*s house-keeper, a per- 
son whom the Act of Parliament oraers to be 
examined in relation to the affaifs of tlie bank* 
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rapt. There is no decision under such circnni« 
stances where it was held competent to prove 
a debt lay the bankrupt's oath; The ciftrly cami 
do not apply. The onl^ case was that of Hal- 
kerston, relative to a judicial factor. But that case 
was decided quite the other way. The j^eneral 
opinion is, that the mere circfinistance of bank- 
ruptcy renders an oath hiept in all cases; In 
cases where the interest of creditors only is con- 
cerned there is no decision allowing the refer- 
ence. If it is Iwld do¥ni as the rule, that debts 
m|iy be proved by the bankrupts oath, which is 
to be conclusive, the whole funds may be carried 
off by the bankrupt's friends. When the rule 
IS so strict as to conjunct and confident persons, 
can the oath of a bankrupt be taken as per se 
conclusive? As bis Lordship could find no au- 
thority or principle for this, and as the oath 
would affect only the interest of creditors, the 
Court were bound to find the reference incom- 
petent. But his Lordship did not wish to lay 
down a li^neral prinHple, that the mere circum- 
stance of bankruptcy was fatal to the oath. The 
oath is decisive between party and party ; but 
the bankrupt here was not the d^fetad^r. 

The Court found the reference incompetent. 

Advocator's authorities.— (8) Blair v. Balfour, 9tb 
July 1745; Halkerston r. Linrtsay, Sflth February 
1783 ; Grant tf. Grant's Creditors, l7th Dec. 17^8 ; 
Bell's Com. v. i. p. 253 : Erak. B. iv. tit. 2, sect. 24. 

Respondent's authorities. — (3) Crsk. B. iv. tit. 2, 
sect. 10; Blair o. Balfour, 9th July 1745; Pringle, 
7th February 1741 ; Kilk. Proof, No. 3 ; Sinclair, 7th 
Nov. ]748; Ibid, No. 12; Moome r. Broomiield, 
Mor. 12,47 r.— (4) Nair v, Ogilvie, 2d December 1713 ; 
Ritchie »: M*Koy, 7th March ld26. 

Lord Ordinary, Crinfrletie. — Counsel for Advorutiir, 
Tawse, Skene, and Cuninghame; A* TMwse, W. S. 
Agent — For Respondent, Solicitor- Geiienil^ Porsytii, 
and Ivory ; Diniel Fi«her, Agent;— MrThomion, .Clerk. 

OUTER-HOtrSJB}. " 

Jtdtf 9, 1829. 
No. 475.— Baird v. Ofptceb. 
^dwiealion.'^Reeord muM be elated before decrte.'-'Beatoni 
and Anewert revised on remii/rom Inner^Hmtte, 

This case came into Court upon reasons of 
advocation and answers. The Lord Ordinary, 
without closing the record, heard the parties, 
ftnd repelled the reasons of advocation. The 
respondent presented a recliuniing note, and, 
when it was moved in the Inner-House, stated 
the lact, that the judgment submitted to review 
had been pronounced without a record. The 
Court recalled the interlocutor in hoc siatu^ and 
remitted to the Lord Ordinary to prepare and 
close the record. On again hearing parties up- 
on this remit, the Lord Ordinary appointed the 
reasons of advocation and answers to oe revised. 

Lord Ordinnry, Newton. — Aci. Wilson. — AU, Cowan. 
P. Cleik. 



Jul^ )0, 1829. 

No. 476. — M. P, Catto e. Rosebtsok. 
^ TnUrtm-deeree.'^Incompetent to gntru interim-^keree before 
dotiHg ihe record. 

In this action of multiplepoinding two claim- 
ants appeared; The one claimed the whole fund 
in medio^ as executrix and general disponee. 
The other claimed one-half as legatee. The 
executrix moved the Lord Ordinary to grant 

: her an interim-decree for a proportion of the 
half, of which she was the only claimant. To 

t this the other claimant objected, on the ground, 
that the record was not closed. His Lordship 
sustained the objection, holding it to be incom- 
petent to grant an interim-decree to any extent 

I Defore closing the record. 

Lord Newton, Ordinary.— J. W. -Dickson and Geo. 
Moir, Counsel.— John Rjrmer, W.S. and Gordon & Bar- 
ron, W.S. Agents — B. Clerk. 

Jul^lU 1829. 
No. 477. — LocALmr or PoaT-MoNTRrra. 
Loeality.^Sckeme tf-^Prrpared by the Clerk of Process. 
The common agent in this case had prepared 
a final scheme of locality, which he now moved 
the Lord Ordinary to allow to be seen. This 
motion was opposed by the clerk of process, 
who stated, that the practice had beeii f6r him 
to prepare such schemes, and not the common 
agent. The latter referred to the Act of Sede- 
runt, which (sect. 14.) provides that 
** So soon as proceedings with regard to the interim- 
locality are concluded, a scheme of final locality shall 
be forthwith prepared, and the common agent shall 
distribute copies,** &c» 

thus simply appointing thd scheme tor be .pre- 
. pared without imposing the doty on' the Clerk, 
llie Lord Ordinary remitted to tlie Clerk to 
prepare a scheme, holding the practice to rule 
the point. 

Act. Macallan.-:-^^. P. Roberteon. 

No. 4Ta— ^^GiLviB o. Taylor & Othxrb. 
MHltiplepoinding,<^Tke Lard Ordinary^ wiikout retfuiring 
the consent of parties to be minuted, ranked and preferred 
the claimants b^are closing the record. 

This was a multiplepoinding in which a cer- 
tain fund was admittea, and certain claims had 
been lodged, ^hich had been mutually seen and 
revised. On the claimants agreeing among 
thems^ves to divide the fund in certain propor- 
tions, and on the raiser stating that he had no 
objection to pay the fund, although he would 
not give any express consent on the subject, in 
oase of being quarrelled by the common debtor, 
the Lord Ordinary, without requiring any record 
to be closed, ranked and preferred the claimants 
according to their arrangements, and decerned 
accordingly. 

Lord Ordinary, Corehousc. — ^cf. Boswell and Doa- 
lop— W. P. Clerk. 
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APPEALS. 

List of Appeals from Scotland appointed for hearing, standing over until next Session : — 



Stewart v. Fullarton 1 To be heard together— Aacog quci- 
Bruce ». Bruce j tioniw 

Goyernor of Heriot't Hospital v, Dickion 
Farquharton t;. Barttow 
Forbef 9. Shaw 
Grey p. M*Nair 
Fraser v. Frater 

Sea Inaurance Coiopanj tr. Gavto 
Guthrie v. Anrferton 
Meinv. M'ClelUnd 
Campbell V. M'Farlane 
Inglis V. Walker 
. Mtiiiro IT. Saonders 
OIBcera of State of Scotland p. Committioncr of Wigton 
Smith v. Mitchell 
Xilkpatrick 9. Innes 

Dawson and Mitchell v. Magiitratee of Glasgow 
IVlaule V, Ramaaf 
Stevenson v. Rowand 
Sir James Montfromcrj. &r. r. Mszweil 
Ochterlony o. Lord L} ndoch 
Brown v, Bertram 
Justice r. Callender 
ProTost of Edinburgh if, Macdonold 
Do. V. Bruce 
Whitehead v. Rowat 
Brown v. Bwing 
Sir A. Cochrane v, Dr Ramaaf 
M* Gavin v. Stewart 
M'Gavinv. Stewart 
Morrison v. Mitchell 
Thomson v. Forre»ter 
Pollock & Co. V. Harvie 
Keble tf. Templar 
Munro v, Drummond 
Mewail V, Thomson 



M'Allister v. M'Allister 

M<CieIUndv. M*Leod 

Scott V. Allnutt 

Russell or Innes v, Duke of Bedford, &c.— 1st Appeal 

M'Taggart v. Jeffrey 

Pentland «. Lnrfy Gwjrdjr 

Mackcnaie v, Anderson and Others 

Tfiyfort;. Sir Wm. Forbes and Co» 

Grieve v. Wilson 

Blake v, Goshen 

Marques of Bute v. Coups r 

Hussellor Tnnes e. Duke of Bedford, &c.— Sd Appeal 

Muckensle o. Gilchrist 

Bwen V. Bsnnerman 

Solicitors of Edinburgh v, Smellie 

Morton V, Hunters & Co. 

Dtinlop & Co. e. Barl of Dalbousit 

Wilson p, Sinclair 

Cogan e. Lyon 

Mactavish ». Scott 

Msule V, Maole 

Scott V. Kerr 

App£Als from Scotland entered, but not yet 
appointed for hearing. 
D son p. Admiral Fleming 
M'Neillv. M«Nem 
Galbraith n. Galbraith 
Kennedy 0. Grant 
Carneiryr. Scott 

Sir James Colquhoon si. ColqahouM 
Innes o. Innes 
Pentland v. Gias 
Scott V, Kerr 
Dundas 0. Dnodae 



No.Lgf Vol, IL of the Scottish Jurist iniU he Published on 23i Novembernext ; and im 
order still Jurihtr to increase the utilittfy and, at the same time, to lessen tlie expense of the PuIh 
Ucationy the Proprietors have determined to enlarge considerably the quantity of Letter Press 
in each succeeding Number, so as to avoid the frequent and hitherto unavoidable recurrence of 
Supplementary Numbers, and to introduce other material improvements. 
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•ACCOUNT.— See litpeiUion^Prwseriptian. 

ACCOUNTS— An agent having reiid^ed bis accounts, 
whicn he had not charged so nigh as the regulations al. 
lowed, in the expecttition of th«ir be'ng amicably settled, 
and an action have been raised, found that the auditor 
was entitled to encTcase and insert charges understated 
or omitted. No. )iA6. p. 183 

ACCOUNTANT'S UEPORT— An agwit held liable fftr 
the expense of an accountant's report ordered bj the 
X«ord Ordinary— the oceountanrs charge being dispuU 
•d, actipp sisted till the justness of the clmrge be 
settled in finother action, No. 41 7> p. 817* 

ACQTTIESCENCE.— See JsMCstmeni. 

ACT 6 Geo. IV. c. 86, as to Erection tf Courts qfJuUice^ 
The trustees under this act are bound to apply to the 
Sheriff to summoA a jury, to ascertain the con)pen»a. 
tlon due to any who can establish a legalxlafm ihereto, 
^o. 5, n. 4. 

ACT OF SEDERUNT.— Admission of prpcuratoB in the 
Sheriff Court of Leith, p. B4. 

ACT OP SEDERUNT- All cases which had depended 
before Lord Kld:n transferred to Lord FuIIerton, pw 
1.01 

ACT OP SEDERUNT.EXTRACTS,^th March 1829— 
ExtrocU not docqupted by the extractor, stating the 
wrriter, collaterand date of completion, are improbativo.- 
The estractor who neglects such cUity^ is liable i^ a 
penalty of £s for each offence^ on suinmaiy Coifiplaint 
to the Court bf the psrties, p. 177 

ACT OF SKDIiRUNT— «4th Juns 1829— Act, reroltUng 
causes to Lord MoncrieflT, p 305. 

ACT OF SEDERUNT— Authorhiing Lords Mackenxia 
and Medwyn to call causes formerly depending before 
Lord Crtogletie, 9th July 1829, p. SS5. 

ACT OF SEDERUNT OP ADMIRALTY COURT— 
As to admission of Procurators, p. S35. 

ADMIRALTY DECREE.— See HecTwc/too. 

ADJUDICATION. — See Proee9s.-^Novum Debitum. 

ADVOCATION— See Proceis. 

AGENT— HESPONSIBILITY OF — Found that an 
agent is not responsijble for the truth of injurious ^tate- 
nienu Introduced into pleadings by the desire of his 
client, 19o. 1, p. 2 

LIENT.— ( 



AGENT AND CLiS 



.Question raised as io the lio* 



bility of a married woman^ atanU matrimonio. for a law 
agent*s account incurred in an action begun auring the 
husband*8 residence abroad, p. 50, No. »4« — Competent 
for the Court of Session to remit an agent*s account rela- 
tive to an action of damages conducted for his client >l)e« 
fore the Jury Cour^ p. 6& No. U3. 

AGENT & CLIENT— KXPENSKS—CircurostaiicM In 
which an agent having compromiaed a suit, fuund en.> 
titled tohisresiri^cted account of l>dO, ahhough, ip hia 
correspondence with his client, previous to the compro- 
mife, he had stated that he did )9ot think it wou^U ain/c^upt 
to much more than Ll2, No. 171f p« 118« 

AO£NTand CLIKNT-^A person authorising his son (a 
minor) to write a letter on business to aii agent, and 
to place the accouitt of said business to his, (the father's; 
account— held not li«ible for the son*s subsequent tran- 
sactions with that agcuL not specially sa^ctiuned by him. 
No. 339, p. 247. . f f 



AGENT $c CUIENT-^Accotint for businass— Circura- 

Jtancea finder which an agent's accounts, rendered to 
lis client, and discharged by him, withoutobj«?cting to 
their smount, or requesting to have them taxed— held 
i7Qt liable, tfi be opened upi upon a general averment 
of overcharge, .a year after settlement, for the pur- 
pose of hcinf^ taxed. No. 409, p. SOS. 
AGENT-^LI ABILITY OP— An bt^riubla bond having 
contained only one manner of holding a me, which ren- 
dered a conHrn^stion by the superior necessary to com- 
plete die title : Held that the agent who had preparvd 
the boiid was liMble to the creditor for tl>e composition 
paid- to the sqperior, on obtaining a charter of conflrma- 
tldn.lNo. 169. p. Ul 

ho had undertaken 

advised of the cau- 

im, though insol- 

deht charged for 

* the amount of a 
o recover, in con- 
r piomissory-nota 

eaitent of L.10!L 
a person who had 
10 had a good per- 
m estate valued at 
irt refused to re- 
da to pursue for m 

fro ascertain whe- 
it his father. Ofier 
ifficienty unless soa 
lis 

•LAW— An aU. 
}ourt, to a widow, 
_ >the heir-at-law of 
herhusb^nd, No. 37, p. SS. 
AMENDMENT OF LIBEL,-- See Pnwff. 
ANNUAli RENT^ Sec InfeftmenU 
ANNUITY, IMPOST,* POOR'S RATES— Claim of Re* 
lief from these Taxes, by the Proprietors of houses In Pi- 
cardy Place, against the Magistrates of Edinburgh^ ro- 
pi'Iled, No. 299, p. 216. 

ANSWJERS See Process. 

APPEAL, Competency of..— See PnnBeu* 
APPUENnCE— SUU L Geo. iV. c. S4, and Stat 9 
Geo. IV. c. 4, § lOS— A petition having bean pre- 
sented under the act 4th of Gea IV. cap. 34» 
against an apprentice for breach of Indenture : --Judg- 
ment being superseded, and the apprentice reponad— A 
minute was given In, under the same proceas, founded 
on the act 9th of Geo. 1 V. cap. 4, § lOS, stating further 
Irrcgulariues on the part of the aupr«ntice-»-h«Id illegal 
and incompetent for Justices or the Peace to grant 
warrant of impriaooment upon auch an application. No. 
46^, P.S60 
APPAOB^TE AND REPROBATE. See TrusUDeed. 

•""-CoUation, 
ARKESTMENT.— An airestment, Uid on with concur- 
rence of the Judge-Admiral, cannot be competently re« 
called hy the Court of Session, No. 4f3, p. S73 
AUKi:^TA((|&N7V*A pj^ty who ha4 us^ arrcstn)ents> s 



Digitized by 



Google 



ij 



INDEX, 



a depending action, having partly succeeded therein, 
found entitled to lay on admtional arrestments pending 
an appeal. No. 275, p. 198 
ARRKSTMENT, AD FUNDANDUM JURISDIC- 
T/OA^^A/^ Arrestment to foand jurisdiction having 
bten loosed on caution to make the goods arrested 
forth comin({, as accords of law, and the pursuer having 
obtained decree, and brought a forthcoming against 
the cautioner ; opinion ei pressed that no forthcoming 
could proceed upon such arrestment— but objection re- 
pelled in respect of the defence stated by the cautioner, 
No. 177,0. 116. 
ARRESTMENT.— Sec Procest. 

ASSESSM ENT—S TIPEN D—The msgistrttes of a royal 
burgh having applied for and obtained an act of Parlia* 
mpnt, authorizing them to levy an assessment of fiv€ 
per cent, upon all houses within burgh, to enable them 
tu provide a ." fund for a helper, or second mioi8ter*a 
aiiprnd," found that the magistrates were not bound to 
exact ihis assessment to a greater extent than would 
afford a reasonable stipend to the second minister. No* 
147. p. 92. 
A^SKSS.VIKNT— ACQUIESCENCE— An heritor hav- 
ing made no objection to the rate of assessment, by giv- 
ing in rental of his lands, in terras of the county road 
act; found, that this acquiescence was nrobatio ftro' 
hot a as to amars, but that he might apply to get the 
rate corrected, with a view to fUture assessments, in 
terms of the statute. No. 30, p. 20. 
ASSiaNATION.-Sce Tack-Lease. 
ATTOUNIUS for a person abroad having entered into an 
agreement by which they restricted the claims of their 
constituent against third parties, without having that 
constituent's authority— held, I. That such agreement 
was not binding on the constituent. II. That the at- 
tornies were liable to relieve the third parties from the 
consequences of the agreement being set aside, and to 
pUce them in the same situation as if it had been enter* 
ed into by the constituent^ No. S85| p. 287 

B 

BANK- AGENT— AUCTIONEER'S RESPONSBILL 
TY— CONCEALMENT— Found, that a new bond of 
caution for a bank agent, who had been several years 
in that situstion, for a larger amount than the previous 
aecurity, and intended to apply to the past as well as to 
the future transactions of sticb agent, was reducible 
on proof by the cautioners who signed it, that it was 
obtained by ci^ncealment or deception as to the state of 
the agent's intromissions. No. 15, p. 8. 

BANKRaPT-POWER OF SHERIFF— IMPRISON- 
JVIKNT—.- Under the Bankrupt Statute a Sheriff may, 
in extrat^dinary cases, imprison a bankrupt who an- 
swers unsatisfactorily at his statutory examinations. 
No. 2^0, p. 164. 

BANKRUPT, Conveyance hy ^ JUS MARITl A 

wife of a bankrupt having re-purchased an heritable pro- 
perty, which had been sold by ner husband, when in bank- 
rupt circumstances, to a stranger, and having taken the 
disposition in her own favour, secluding the ^« mariti of 
her husband, and the purchase money iiavmg been ad- 
vanced by her brother and other irienos — Held, 1. That 
the money did not fall under the jus mariti ; and II. 
that the conveyance was valid, No. 202, p. 187. 

BANKRUPT— btaiQCe 1661, c. 24— General Adjudication 
—Held that a general adjudication of the estates of an 
heir in favour of a trustee on a sequestrated estate, 
within thne jpars from the ancestor'a death, gives the 
^r^ditors of the ancestor a preference over his estates, 
without the necessity of any separate adjudication, tio, 
407. p, 305-H. L. 

BANKRUPT — Liability of the cautioner of tmstee See 

Cavtioner,^ 

BANKRUPT — Sec Trustee, and Befirence to Oath 

l^AS TARL'— Mode of attaching his moveables after bis de- 
cease.— A bistard's moveables cannot be taken up by 
an action of constitution in the Court of Session, against 
the OiBcerrof State, qua representatives of the King, as 
Hltimva hanrest but only as a gift from the Crown, ob- 
tained ill Exchequer, No. 2*5, p. 177 
BILL OF EXCHANGE—VITIATION IN DATE.— 



Circumstances in which the Court fbund, that any change 
in re^^ard to the date, must have been made at the time 
the bill was granted, No. 44, p. 29. 

BILL— PROOF Refer;:nce by the acceptor of a bill to the 

oath of his brother, the drawer, who had become bank- 
rupt, that no value had been given for it— Refused, p. 
364, H. L. 
BILL— ONEROSITY-REFERENCB TO OATH^ 
Letters suspendird, it having appeared, from the oath of 
the charj^er, that he was the pnncipal debtor in the bill, 
No. 884. p. 286 
BILL OF EXCHANGE— Sexennial prescription elided 
by markings ofinterent, as well as by letter, promis* 
ing payment, posterior to the lapse of the sic years, No. 
S63, p. 266 
BILL— A person having granted a prom issory- note, pay- 
able to the creditor of another party, and that p«rty 
h aving delivered it for value lo the creditor— Held, that 
although the creditor had not given value to the granter* 
he was entitled, as nn onerous holder, to recover pay- 
ment Tom him. No. 843, p. 849. 
BILL — A bi<I,aflpr being taken out of the circle by due 
negotiation, no longer capable of indorsation, so as to 
entitle the holder t'> the privileges of an onerous in- 
dorsee. No £91, p. 215. 
BILL OF EXCHANGB—DJLIGBNCE.— After a bi|l 
has been paid to the diawer In whose name diligence 
had proceeded, it is competent for the person who paid 
f( 10 follow out the diligence by poinding in the name 
of the drawer, and that without a regular a&signatJon, 
No 818, p. 23? 
BILL OF EXCHANGE— INTIMATION OF DIS- 
HONOUR— Point stated, but not decided, whether, 
by the law of i>cotiand, any constructive intimation of 
the dishonourof a bill can be held of equal efficacy with 
the statutory notice ? No. 34, p. 22. 
BILL OF EXCHANGE— NOTICB OF DISHONOUR 
—A letter written and put into the Post Office, ad- 
dressed to a place of residence ditfereni from, but in 
the immediate neighbourhood of that of the drawer- 
held no fhtimatiun of dishonour. No. 175, p. 1 15 
BILL. — Charge upon a protested bill granted to a wife be^ 
fore marriage, simphciier atispended, in respect of the 
protest being executed in name of the husband, No. 471, 
p. 871 
BILL PAYMENT.-Sec Preference. 
BONA FIDES.^A bona fide po&&<rssur not liable for rent 

of subjects possessed bj him. No 320, p. 234 
BOND — See Cautioner. 

BOX DAYS— Sd September and 1st October, 1829> p. 905, 
BOXING PAPERS.— See Process. 

BURGH ROYAL Interim Mana|jer8.-.The election of 

the Magistrates of a burgh havmg been reduced, th^ 
Court appointed the last lawful Magistrates interim ma- 
nagers, p. 68, No. 1 16. 

C 

CASH PAYMENT. ~See Preference. 

CAUTIONER fbund liable in terms of letter pf guarantee. 
No. 452, p. 346. 

CAUTIONER FOR EXECUTORS— A party having 
become cautioner in a confirmation for two eiecuiorS| 
and both of them having intromitted with the succes- 
sion, but one of thetn having died, held that it was ne- 
cessary to constitute the debt agalnU the refiresenia- 
tives of the deceased executor before suing the caution- 
er. No. 17S, p. 114. 

CAUnON£R-.SUSPENS10N— Cautioners in a pro- 
cess of suspension, fnund not liable for the exp«>nsef 
Incurred in a process of reduction which tvas conjoined 
with It; althruiih it could not be denied, that if decree 
had been obtained in the actipo of reduction, the process 
of suspenaion would have been successful. 

CA UT 1 O N £ R— Cautioner f ou nd not liable in consequence 
of accounts not bving examined and discharged in t«rma 
of his letter of guarantee— nor neglect intimated. No.' 
S38, p. 246 

CAUTIONER.-.Persons having granted a letter of gua- 
rantee for a series of bill transactions, found, reversing 
judgment of the Court of Session, that the creditors 
bad lost recourse against the granterfl of the guarafttee 
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in consequence of ■ cbtnge in the mode of drawing the 
bills, which had not been intimated to the'Cautiooeny 
No. 309, p. esi, H. L. 
CAUT10NBH for a Tenant's rent not liable for eipenses 
incurred by the Landlord In litigating with the Tenant 
about the amount of rent, No. 295. p. 218. 
CAUTIONER — Circumstances in which held, that the 
^ <aiutioner of the trustee in a sequestration was not reliev- 
ed of his liability by certain omissions on the part of the 
creditors and commissionerB, p. 49, No. 81. — Cautioner 
for a Messenger. See Warramdiee, 
CAUTIONER— MOUA—CauUoner who bccomea bound 
Slibsidiarie for the halance due by the principal debtor 
«>pon a cash-account, after certain other cautioners aro 
discussed according to law, held to be relieved from his 
obligation by the undue delay of the creditor in discuss- 
iffig the principal cautioners. No. S90, p. 293. 
CAUTIONER-STATED ACCOUN T-Cauilonen for 
a Bank credit, under a bond containing a clause that a 
stated account, signed by the cautioner, should be suffi- 
cient to ascertain the sum due, was held not barred 
from disputing and discussing accuracy of the stated ac- 
count. No. 392, p. 295. 
CAUTIONER — See Bank Agents—Suspension, 
CESSIO BONORUM.^Cessio teftised, although pursuer 
had been incarcerated fer two years, in respect tnat the 
pursuer had fiuled to account for the way in which his 
funds were disposed of, and that he was concealing funds. 
No. 43, p. 28 
CESSIO BONORUM,^Ce8si9 refused, in respect pur- 
suer declined giving up a part of his pension to his cre- 
ditors, No. 75, p. 47. 

— Disposition omnium J^onomm— Found, that a 

special riirtit of reversion was sufficiently conveyed by the 
general disposition. No. 76, p. 47< 
CESSIO BONORUM,^Renevred application fbr Cessio 
jefused, in respect of the bankrupt not having given a 
satisfactory disclosure of his affairs, No. 206. p. 139. 
CESSIO BONORUM, ^Cessio granted, and pursuer not 
bound to assign any part of his half-nay of L.36. 1 Os. 
No. 219, p. ll9. 
CESSIO BOyOR CTAf— The benefit of this procev having 
been refused in hoc statu upwards of a year ago» and a 
decree having afterwards been pronounced in absence 
on a reclaiming note— held incompetent to recal i»*e 
decree, on the ground of alleged waot of intimation 
and other Irregularities, in respect that the reclaim- 
ing note was declared to have been loumated. No. 
426. p. 324. 
CESSIO BONORUM.^See Process. 
CH RISTM AS RECESS.— See Process. 

CHILDREN See Sequestration. 

CITATION See Suspension-^Proeess. 

COLLATION.—See Testament. 

COLLATION— APPROBATE Sc REPROBATE^A 
sittlement being executed in the bcottisb form, but 
specially conveying an Engll&h estate lo trustees: 
found, that the testator^s hetr-aulaw was not entitled to 
take advantage of the insufficiency of the deed for con- 
veying tho Knglish property, and take that property 
ab inlestato, and at the same time lo claim an tqual 
share of the trust property along with the younger 
children, without eollatuig the Knglish estate, No. 14 

COMMISSIONERS ON A BANKRUPT ESTATE- 
At a double election of commissioners, it having been 
objected to the three supported by the majority in value 
of'^tbe creditors, that one of them was in collusion with 
the bankrupt, and ineligible by the sUtute (being an 
undischarged bankrupt,) and it being objected to the 
three elected by the majority in value, that no election 
was valid except by a majority in value— both elections 
voided, and a new election niuod necessary, No. 358, 
p. 2I»0. 

COMPANY DEBT.-^Parties found liable to a company 
in a debt, entitled, on making payment, to demand a dis- 
charge from the representatives of one of the partners de- 
ceased during the suit, p. 60, No. 83. 

COMi'EN^iA 1 ION A ).aay lieid not entitled to com- 
pensate articles purchased at a public foup wiib illiquid 
counter-claims, No. iil2, p. 229. 



COMPENSATION & RETENTION— An absolute coiw 
veyance of an heiitable subject, though followed by a 
back bond from the creditor, declaring it to be In trust 
only for relief of certain pecuniary accommodationc, 
held that the debtor could not limit the conveyance to 
these special advance*, and that the creditor was entitled 
to return the subjects conveyed, as a security for a gene- 
ral balance, even posterior to the con»eyance, No. 
S9i. p. 297. 
CO.VIPENSATION— Held that a liquid claim cannot be 
compen»ated by an illiquid claim, which is the subject 
of a depending action. No. 434, p. SS3. 

COMPENSATION See Process ^Contract. 

COMPENSATION— A debtor found not entitled to plend 
illiquid claims of damages, on hi« part, again»t a liquid 
ffround of debt. No. 148, p. 87 
COMPETENCY.-See Process. 
COMPETITION.-See Inhibition. 
COMPOSITION— RANKING.— A party holding a 
bill discounted by him, of which both the drawer andac- 
oeptor had become bankrupt — held entitled, after accept* 
ing a composition from the drawer, to rank upon the ac- 
ceptor's estate, receive a composition from him, and 
thereupon discnar^e him ; thus cutting off the drawer's 
claim of relief against the acceptor, No. 448, p. 34:2. 
CONCEALMENT — See Bank Agent 

CONDESCENDENCE See Process. 

CONDITION, IMPLIED nsm0/i6emr/i?c«>s<mf— A per. 
son having executed a settlement of his whole property, 
when he nad no children :— and a child having been 
bom three months befor e his death,— held that the settle-i 
ment fell to be reduced, having been conditional si aine 
Uberis decesserit. No. S4!, p. 248. 
CONDITION.-^ee Fee. 
CONJOINING.— See Process. 

CONQUESl'— A party having died, possessed of sutv> 
iects, consisting both of heritage and conquest, and 
leaving one son, »ho possessed »n apparency, but died 
without making up titles :— I. Held, in an advocation of • 
service, that the conquest was not affected by the pos- 
sesaiun of the son in apparency, but «*ent to the heir of 
conquest. 1 1. That the hetr of line not having also 
obtained a service as heir of conqu est, had no right to 
object. Nor. 196, p. \S2 
CONSIGNEE— Goods having been consigned partly by 
the proprietors directly, and partly through another 
mercantile house, to parties in this country, who re- 
mitted bills to both, on account of such conslgnmenu 
—held, on the bankruptcy of the proprietors, that the 
consignees were liable to account for the consignments 
made through the other parties, and were ntit entitled, 
in such sccounting, to claim credit for what might bo 
due by the proprietors. No 161. p. I06« 
CONSTITUTION.— See Process. 
CONSTITUTION. SUMMONS OF.-JSee Process. 
CONSTRUCTION— IMPLICATION — Circumstances 
in which it was held, that a party to a conveyance of a 
lease was a mere consenter, and not liable fbr any port of 
die rent, No. 217> p. 147. 
CONSTRUCTION— A deed restrietfng an annuity gratui- 
tously, in consequence of the funds proving insufficient 
to answer the purposes intended by the settlement of 
the decia<edf on tbe necessity no longer ex in ing, was 
strictly Interpreted, and was not held to infer a renun- 
ciation of the title of life-rentrix, No. 38], p. SSO 
CONTRACT— WORKING COAL— One party having 
a right of working coal, and another a right of lordships 
under a contract, the Court refused to modify the tercna 
of the contract, in regard to the mode of working, unless 
all parties consented, No. 63, p. 99* 
CONTRACT —Circumstances in which held, that a work- 
mau; who had agreed with a contractor to perform a cer- 
tain work, but at the same time had had his estimate ap- 
proved, and received a payment to account from the con- 
tractor^s employer, had also a daim against the latter for 
the sum still due which the contractor had failed to pay, 
p. 66, No. 114. 
CONTKACT— COMPENSATION— When a subMstIng 
contract empowers two>thirds of a committee of ma- 
nagement to remove the manager of a company if nc- 
ccsaary^heid, That they are eniitleu to do so ; ihopgh 
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hy the pre^ioua contract this roiitcl only have befO 
done by the whole committee or num-tgenivnt i 
and, 8cl, That m the tubaittinii contract was ailent aa to 
compenntion, the manaierr waa eiitit.led to no»u', al- 
though this was agreed to by the first contract, mid al- 
though he gave up hia original proCesaioiiiOo the faith 
of it. No. 442, p. SS6.— H. L. 

CON TRACT — See JDeclaraior. 

CONTRAVKNTION OF ACT AS TO SALMON 
FISHEUY— Not competent to reduce evidence to 
writing, No. 469, p. 36, 

CONTRAVBNTION.^-See EniaiL 

CONTUM AC Y— A witneas having refused to tike the utual 
oath, on the ground that he wa« a ** Christian,** aentcnCf 
rd to iinpriaonnaent. No. ^M, p. S()6— Jus. C. 

COPARTNERY— Where the partners' aharet are not 
flied, legal presumption that they are to be equal.-* 
Circumsuncea in which claims between partners, prior 
to pannerkbipb were held to be diKharged, No. 27tft 
TK Ma 

COURTS OF JUSTIC£.-.Tnutee8 for erecting, bound 
to summon a Jury to value property. No. 3, p. 4. 

CURATOR. --Curator ad litem^ p. 51, No. 86 — See 
Wife, — The Court, in appointing a curator to an insane 
penon under the Act of Sed. 13th Feb. 1730, refused, 
aa incompetent| an application to confer upon mm at the 
aame time special powers, p. 68, No. ]17« 

■ I ilOiSr/5.— Spedaj powers granted to a cwrom 

tor bwit by the Court to grant entries to vaMals, No. 
206, p. 140. 

-TRUSTEE.— A euraior bonii 



anpointed to an imbecile persoir at the suit of bis sister, 
although one of his trustees was surviving, with power to 
call the trustees to account, No. 209, p. I4K 

D 

P AM A GES— A hedge havingbeen planted at the expense of 
the proprietor of a farm, and altogether on that proper- 
U; and the tenant having been in use to cut it as he 
found occasion, held notlii£le in damages to the conter. 
minous proprietor or tenant, for injury alleged to have 
arisen from cutting down a part of said fence, No. 
334, p. 253. 

PAM AGES— Found that the prosecution of legsl pro- 
cecdinn under the authority of a competent Court is 
not a legal wrong inferring damages, though these pro- 
ceedlngs should ulthnately turn out to be enrontous and 
ill-founded, No. 464, p. 3CA 

DAMAO£S.r-^See Defamation^IIeir, 

DATE, Error as te— See Suspennon. 

DECLARATOR— CONTRACT— Court cannot eitend a 
right heyond the original contract— Application to the 
Court for auch extension held to be of a declaratory na- 
lure, and not compeUnt before the ShvrifT, No. 802, p« 
219* 

PECREE— FINDINGS.— Competent to decern against 
absent defenders, although the findings resisted only by 
defenders who appeared, as, whatever its import was, 
the decree could only affect those against whom it was 
pronounced. No. 220, p. 149 — O. H. 

PBCRBE-ARBITR.^L- STAMP— PROROGATION 
••'llie prorogation of a submission does not require to 
be written on stamped paper, Ko* 8S8, p, 17s 

DECREE, Extnct o£-£ee /VMws^.^Reductioo o£-.See 
ProctMM, 

DBFAMATrON— Qrcunutancrs in vihich held that a de. 
fender waa not liable in damage fur having used cer- 
tain injurious expressions regarding the pursuer, they 
being partly true, and there being no animus itijuriantii 
on part pf defender. No. 167, p. 110, 

DEFAMATION Justices of the Pence whr, in theexer. 
cise of their judicial functions, ultronei'U«l> utter ca* 
lumnies, are liable in damagca, No. 2M, p. 169. 

DEFENCE—See Protmu. ^ 

DELIVER v.— See Novum Debiium. 

DIET OF COMP£ARANC£..-See Proc^sf. 

DILIGENCE See Biii. 

DILIGENC£.-See Judieial R$fir€e^Proee$9. 

DISCHARGE.— A nasty suinf for a debt having granted 
• disGfaarae in fbllon receiving a partial payment and a 
iradse ^ the remainder ; and having afterw«rd», not. 



withstanding this discharge, proceeded with his action, 
and. obtained deccBC with expenses— Held, that the ex- 
penses of the judicial proceedings were pot included in 
the dischaitte, p; ^6, No. 90. 

DJSCHARGK—PBKSCRIPTION— Payment of all 
arrears of r«n% preifumcd from discluMgca m full for the 
rntnor Ave consecutive vesm. N». 192. p* KW- 

DISCH A RGE—Provision to Children— Construction — A 
fiuher having settled a certain provision on one of his 
children bv his settlement, and she having previously 
granted a discharge fiir some shares in a public company, 
which ahe accepted of in Ueu of a sum which she agreed 
to deduct from what her fiither might leave her—Held, 
that the aum in the disdiarge fell to be set o^pro tanto 
against any other legal or conventional ptoviaions due 
her, No. 207, T»* 130. 

DISCHARGE TO EXECUTORS— A sum of money 
having been bequeathed to a lady in ilferent, and to 
her daughters, if they survived their mother, in equal 
sharea in fee— 4>eld that a diachsrge by the liferentris 
and fiars would not dischar|(e the eierutor of the tes- 
tator ; but the aeitlement being an Engliah deed, a joint 
ca^ allowed for the opinion of English counsel. No. 
428, p. 826. 

DISCHARGE by a creditor to a corapanr, and the indivi- 
dual partners thereof, dees not relieve these individuals of 
a debt due to the creditor by another company, of which 
they are partners. No. 472^ p. 872i 

DISPOSITION IN SECURITY— A bond and disposi- 
tion In security having been granted for buMuess-stf- 
counts, the accounts audited, and the bond sustained to 
the amount of the aum due at Ita date, No. 259^ p. 
188 

DRAINING— In estimating the worth or value of a coal 
level, every advantage derivable from it, must be ta- 
ken into account. No. 307f p. 223 

DRAWBACK— Conviction for false entries in books with 
the riew of obtaining drawback.— Kz. C 

B 

ENROLMENT.~8ee ProeesM— Freeholder. 

ENTAIL—Sale of Entailed Landa.— A truster appointed 
his trustees to pay his debts, and afterwards to entail a 
certain estate on a particular series of heirs. The Court 
directed the hetra of entail to be called, befine authoris. 
Ing the trustees to sell the estate in order to pay the trus- 
tees debts. No. 68, p. 33. 

BNTA I L— Annihilation of— Acjjutftcofo— 'Homologation— 
Fleading by Eiception, &c— A party cannot, by an 
entail, put his esute beyond the reach of hta credluirs. 
If the def d reserves to the maker a power of s»lc of 
part of the estate to pay his debts, then purchases un- 
der it are valid, and the entailer ia still an unlimUed 
Jiar. But if, afUr selling and excepting other portioni 
of land, he shall execute and deliver a »eeond email, 
without reservations of powers to sell, then such aiwi" 
kilates the former. l*his point was decided in the Court 
of Session, and alBrmed in the House of Lords. A sub- 
stitute, who was called under the Jk-Mt deed, but who 
has accepted under the eeeon^, cannot afterwards re- 
nounce said right, and claim under the first : Nor can 
he reduce his ancestor's sales, aa he mny be succi-wfuMy 
mtt, on the one hand, with the plea ot res Judicata, and 
on the other, by homttlogatioiu Nsy, even hia title to 
pursue auch reduction may be objected to, and irritancy 
ofihe first deed, under which h« wishea to claim, be 
pleaded against him byway of exception; for, though 
It be Jut tertii m a purchaser to brmg a declarator of 
irritancy, yet he may plead it aa an exception in bar 
of a redurtton of his purchase, No. 225, p. 151 

EJiTAlL^NOBlLE dFjP/CiCTAf—TrusUes empower, 
ed to sell lands for payment of the Ustator'k debts and 
mortis anaa provislona, though appointed to be entailed 
by the trust-deed. No. 227. p. 169 

ENTA1L.--DOCQUET— Circumstances in which It was 
fuund, 1st, That the trustees or executors of former 
hein of intail were liable for ameliorations, in terms of 
a lease and docquet, and not the present heur of entaiL 
2d, A docquet neither holograph nor tested, cannot ba 
sustained unlc« there IM a mm/crotfniKt. No. 243ip.* 
251. 
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ENT A I L— Contravention ofi by granting leases at an un- 
dervalue in point of rent, oontrarj to a prohibition in 
the entail, and which leases cannot legally be reduced.-* 
An action of damages found to lie against the contra- 
▼ener, to be estimated by the di^erence of rent betwixt 
what had been fixed by the lease, and what the lands 
would have given, if let in terms of the entail, &cui»> 
dutn arUlrium 6on» viri, and the heir of entail in poa- 
aession held entitled to draw that diffbrence of rent nrom 
the representatives of the contravener, although the 
latter may not have been luertUut by the contravention, 
No. 375, p. 275. 
£NTAII>-.Piovisions to Younger Ghildren.— Hein of en. 
tail in possession of an estate, with a zentAl of Ii800O per 
annum, decerned (o pay provisiont in fityour of younger 
chUdren, made by a fimner h^, amounting to L23,000, 
without deduction of the annual-ients, which oug^t to 
have been applied in part payment of these provisions by 
the intervening heir. No. 447, p. B41. 
£NXAIJU-.TRUSTJ)££I>.^Cucumstanoes In whic^ it 
was held that the testator*s intention was to subject the 
trust-fhnds and estate in the payment of his debts, and 
to free certain property in England horn that Uabvlity, 
and giving tStct to the testators intention. No. 453, p. 
847. 
ENTAIL— 1. A lease of pert of a loch for SOO years 
struck at by a prohibition to ditpo^ or a|iciute.— II. 
A part of a ioch may be included under an entail. 
No. 423,p. 381— H.I.. 
£NTAIL._See ProvUiont to Younger ChUdren. 
EHASUllK— TITl.K TO EXCLUDE— Act. 1696.— 
The word * pages* superinduced upon an erasure in the 
testing clause of a deed->held not to constitute a 
sutuiory nullity ; a regular codicil to a trust deed, 
confirming and re-consiituting the trust— held to be per 
te a viiltd trust conveyance, so as to exclude. No. 4IS, 
p. 31!.— See Inhibition, 
EVADING Papcr-makeis' Duty, No. 467, p. 350. 

EVIDENCE, WRITTEN ^ CtnUravenHan. 

EXCEPTION, pleading by.~See EntaU, 
EXECUTU V — Circumstances in which held, that fimiituie 
formeriy l>elonging to a deceased husband, and now 
contained in a house occupied jointly bv the widow and 
son, was not to be considered as part of the ms reiiokiy p. 
80, No. 130. 
EXECirnON PENDING APPEAL. SeoProoMf. 
EXECUTION.— See InhilnHon, 
EXECUTOR — See LeaiHm-^-Heir, 
EXECUTORS.— See Discharge^ 

EXPENSES — JURY A verdict on a general issue hay- 

ing been applied by the Court of Session, though caw 
not finished, motion for expenses in the Jury Court 
granted, No. 78, p. 48 — Jur. C. 
EXPENSES, p. 60, No. 96.— See MultipUpoinding, 
EXPENSES — Expcn&es found due by a ddender, although 
there was no conclusion against him to that effect. No. 
211. p. 142. 
EXPENSES — Sequestration — Competition. — A creditor 
having succeeded in establishing a nreference over a 
bankiupt estate, with expenses— ?ouna, that no part of 
the expenses on either side of the litigation can be alio* 
cated so as to aftcct his claim, although he was aliunde a 
creditor on the estate. No. 2U, p. 142. 
EXPENSES— Amendment of the Libel. — A summons hay. 
ing been found defective at adjusting the issues, and an 
amendment having been ordered — defender found en- 
titled only to his expenses incurred since stating the ob- 
jection. No. 222, p. 150.— Jur. C. 
EXPBNSliS — Refused to ihe pursuer, he having only ob- 
tained one shilling of damages, No. 264, p. 191. Jur. 
C. 
EXPENSES.— Inferior Court decrees for expenses not 
liable to be opened up on gencrAl sUegatiuns of over« 
charj^e and non-UYation, No. 893, p. 2ll. 
EXPENSES — See LiabilitV'-'Process^^Ageni^Truti. 
EXTRACTS.-See Aci of Sederunt. 



FACTOR, Power of.— See MandaU. 
FACTORY— TRUSTEES— SALE— CircumsUncttunder 
which it WM held that truittes acting tfndir a tniat 



FEB— Absolute or Conditional— If a party sells land, and 
Ukes the purchaser bound to grant an heritable bond 
for the price, in favour of himself, fqr bis Iffrrant use 
alleiiarl^, 'and of his sons nomUiadm in fee, who sub- 
scribo a postscript to the mtisive of ssle, mT^QJC not 
to csli up the price for a detfnite period after tl)¥ selU 
ler's death, {A<;>», though neither bond nor disposition 
be delivered, the fee of the price is d^ prvi^niTt ' ab- 
solutely 'vested in the sons, attachable by (heir creditors^ 
and not revocable by thtf seller (affirmed), No. 22(^ p. 
162 

FORFEITURE— PRBSCRIPTION-An^entailedesUte 
havmg become forfeited In 1745, and afterwards annei(- 
ed to the Crown by the SOth Geo. II. c. 41, found that 
a claim lodged for the lineal descendant of the person 
attainted, on behalf of himself ahd the other heirs of en« 
tail, did not save the righu of the collsteral heirs. The 
estate having been afterwards restored to the lineal heir 
of the person attainted, and a charter granted to him» 
free or the fetters of the original enuil, and infeft- 
ment having becif taken on It, found that possession 
thereon for 40 years extinguished the right of all the 
heirs of entail, No. 146, p. 88 

FOREIGN.— See Testament. 

FORGERY— PROOF OF-CircumsUnces under which 
held that a promissory- note, drawn by a person who had' 
been in use of forging the nsme of the obllgant in the 
note, and had endeavoured to retire the note by a forged 
bill— was a fomry, No. 887, p. 291. 

FRBEHOLDER-An enrolment cannot be set aside be. 
cause the property on which the claim is made is still 
burdened with part of the price, vested in trusteca 
with power to sell ; or because counsel were not heard 
in support of objections sUied at the meeting pf free^ 
holders. No. 466, p. 866 

FREBHOLDBR— RBTOUR-^ is incompetent for a 
freeholder to present a petition and complaint against 
an individual who has not applied fur enrolment, on 
the ground that he is impiroperljr retoured, No. 467, p. 
S67 



GENERAL ADJUDICATION..See Bankrupt. 

GENERAL CHARGE.— See TiOe^Proeees. 

GLEBfc l>e«iinati9n of-J(7RISDICTION— PRESBY- 
TERY— Found Ihoompeteni In a Prssbytery to deter- 
mine whether certain lands, possessed for manr years by 
the neighbouring proprietor, were formerly glebe lands, 
and, t}ierefore. a|Ko incompetent and IrreguCir in thein 
to diaugnate tne landt anew, pi 81^ No. 133. 

H 
HARBOUR OF LEITH.—FottDd. that the harb(^« 

master and deputies alone are entitled to remove vessde 

from their births, and that this must be done in terma of 

the printed regulations, No. 216, p. 145. 
HARD SOAP— KvadingduUeson, Now 481, p. aiO— B^C 
HBIR & BXECUTOIU-Found thst a claipi of damagea 

arising in the lifetime of a fNuty descended to Ui •!•- 

cutors, and not to hit heir, No. 18, p. 7« 

HOLDING See SuperhrUu. 

HOMOLOGATION ANDACQUI£8CRMC£-Itl 
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fntt been denied by the punueri that thej had homolo- 
gated or acquietced In the erection of obstruction! in a 
river— caae remitted to the Jury Court, Na 257, p. 
184 

HOMOLOGATION.— CircumsUncea under which It waa 
held, that an anif^ation by members of a bankrupt 
company, subsequent to bankruptcy, in favour of the 
creditors of a solvent company in which they were also 
partners, was Tslid by the homologation of the bank* 
nipt company's assignees, No. SIO, p. 827. 

HOMOLOGATION— Sec Suhseription^^Entail. 

HOSPITAL OK DUNKELD— Found that the 27 holla 
of meal payable to this Hospiul by the Duke of A thole 
are burdens on the teinds, not on the lands— and that a 
house claimed by the Hospital never belonged to it. 
No. 25S, p. 180 

HOUSE OP LORDS— Order aa to preparation of ( 
No. 443, p. 858. 

HUSBAND AND WIFE.— See Process. 



ILLICIT DISTILLATION— Confictlon for, No. 4S8, 
p. 835 — E. C. 

INCORPORATION OK THE WEAVERS OP 
GLASGOW— (EXCLUSIVE PRIVILEGES — An 
unentered weaver is not entitled to weave or manurao- 
ture cotton cloth for sale within the burgh of Glasgow, 
or to employ others to do so who are freemen. No. ^388, 
p. 284 

INDENTURE— Homologation^Peisonal Exception.-^ 
minor having entered into an indenture with consent of 
hia brother, whom he held out as his guardian, and the 
indenture having been acquiesced in by the curator, and 
acted on for some months — held, that the minor waa 
bound to implement it, untU reduced as a deed done in 
minority. No. 214, p. 144. 

INDORSED LIST — See Process. 

INDUCIuE See ConstituHon^General Charge^Sub* 

mission. 

INFEFTMENT of annual-rent out of land is a valid con. 
▼eyance of a real right, though there be no infeftment in 
the lands-^Uomologation, No. 451, p. 345. 

INFEFTMENT.— See Adjudicatitm, 

INHIBITION. — Circ-umstances in which the Court re- 
stricted a creditor's, inhibition to a part of the lands 
affected by the diligence, the security afforded by the re- 
stricted ailigence appearing sufficient, p. 69, No. US. 

INHiBlTlON<— inhibition having been used upon the 
dependence of a process which was afterwarda submit- 
ted, and award pronounced againit the Inhibitor, re- 
called, but no expenves found due. No. 198, p. 131 

JNH 1 BITIO IW— Execution— Adjuchcation— Execution of 
inhibition sustained, aUhoush in the mpy left by the 
meisenser, he merely stated that he did so " before wit- 
nesses,** without mention of their names~ Adjudication 
following thereon, found, hoc statu inept, tn respect 
tliatthe property had been tubsiquenily disponed to a 
creditor, who had made bis right real by tnfeftment, 
No. 197. P..1SS 

INHIBlTION--( ircumttancea in which it waa held that 
an ioblbitlnn did not atrike against a sale. No. 236, p. 
170. 

INHIBITION— Recalled in consequence of the sum of 
LlO,000 being inserted Instead of L5000, in the sub- 
sumption clause of the plack bill, and 4he word L5000 
being written on an erasure in the corre«pooding clause 
of the principal letteri. No. 408, p. 307. 

INTERDICT— The Court having found that a dls- 
ponee in security could not be interdicted from 
selling, on the ground that the time was unfavourable ; 
and this judgment having been carried to appeal— held 
that the Court of ScMion might grant an interdict to 
suspend the sale till the appeal be disposed of, No. 
864. p. 267. 

INTEREST— ACCUMULATION OP— Circnrastance 
in which accumulation of interest, on a personal debt 
every two vear«, was not sustained, No. 296, p. 21ii 

INTERDICTORS—Sce Process. 

INTIMATION.-Scc Lease^Tack^Rcclaiming Note. 

IRR1TANCY.-SCC Lease. 



JOINT STOCK COMPANY — See TtOe. 

JUDICIAL REFERENCE^AUDITOR.-A judicial 
reference to the Auditor, without a minute by the parties, 
refused. No. 77, p. 47 — O. H. 

JUDICIAL REPEKBB— A motion by a party for a 
diligence to recover writings to be produced before a 
judicial referee, refused in respect that the referee had 
himself power to make a summary application to the 
Judge- Ordinary of the bounds to recover all writings 
he miffht think neceaiary. No. 164, p. 100—0. H. 

JUDICIAL SALE.— One of several crediton on an estate, 
not entitled to have hia debt paid out of the proceeds of 
the judicial sale of the estate, until it has been fully as- 
certained that these proceeds will cover all the debu and 
interest thereon, No. 446, p. S4L 

JURISDICTION— Found thai a decision pronounced by 
the Justices of the Peace in an action founded on 17 
Geo. III. c. 66, could onW be reviewed bv the Justi- 
ciary Court, being of a criminal nature. No. 260, p. 
189 

JURISDICTION^ Stat. 43. Geo. III. c 54— PROOF--- 
Held, 1st, That although, b> statute, the judgment 
of a Preabyteryi in the trial of a schoolmaster, \% de- 
clared final, and not subject to review— the Court of 
Session has jurisdiction to review and set aside such 
judgotent where the Presbytery have DOI acted accord- 
ing to law, and have eiceeded their powers ; 2d, That 
when the sUtute requirea the necessary proof to be 
taken, that proof must be reduced to writing. No. 8869 
p. 2tf9. 

JURISDICTION.-See GUbc-^Properig. 

JUS 3/i4i7/r/— Renunciation of— A party having cie- 
cuted a trusudeed, authorising his trustees to lay out, 
on proper security, a sum of money as a permanent 
fund for the subatstenee o( his wife and child, and to 
lake the same payable for behoof of hia wife and chil- 
dren, and not to be subject to his jim man/i, or affect- 
able by his deeds or debts ; and the trustees having ad. 
vanced a part of the principal sum for the son's out-fit, 
and received a discharge fram him and his mother :-^ 
held that the jus mariti was effectually excluded, and 
that the husband was not entitled afterwards to chhU 
. lenge the appropriation thereof^ No. 194^ p. 1 31 

K 

KIRK.SESSXON.-See Poor. 



LANDLORD AND TENANT.— Held, that a tenant 
can raise an action of damages against his landlord for 
the oppressive use of sequestration, without reducing the 
decrees awarding that sequestration, p. 70) No. 120. 

LANDLORD avd POINDING CREDITOR.— Cir- 
cumstances under which held, th^t the poinding credi- 
tor of a tenant who, under an asreement with the land* 
lord, had sold off the tenant's eflScts, including those se- 
ouetitrated, and afterwards entered into possesMon of the 
ntrrn, and consumed the fodder, &c. was liable for the 
arrears of rent, covered bv the sequestration, without re* 
gard to the proceeds of toe sale, or the regidarity of the 
landlord's diligence, No. 444, p. 339. 

LEaSK-ASMGNA i lON-INTIMATlON OF— Ina 
competition between a trustee under a sequestration, 
. and an aiMgnee to a le!ise, who had not intimated the 
assignation to the tenants till after decree of sequestra- 
ti' n had been pronounced, although prior to the trustee 
being confirmed— held that the trustee waa preferable, 
No. 160, p. 106 

LBA5E— MINORITY— A tenant, in defence against a 
aequeairation for arrears of rent for two terms, having 
alleged that prior to the perioil for which the sequestra- 
tion waa asked, the proprietor, a minor, had, with 
conaent of hia father as his administrator, gianKfd 
new building leaaes, one to the defenders fon, and the 
other at a reduced rent to the defender — but neither of 
the leasea being subscribed by the minor, although hia 
name had been signed upon the back of one of theui, 
by his father, snd the other not signed by the tenant. 
— H«ld| I. That position mutt be «$cribed to the 
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oHf^ioal lease. II. That although posseasion bad 
followed on the new leases, the documents were notsuf- 
firient to constitute a lease binding on the minor. Mo. 
188, p. I2B. 
LEASE— IRRITANCY OF— Where a lease contains a 
cJause declaring that it shall immediately expire *oa 
the tenant's bankruptcy, and the tenant has been ren- 
dered notour bankrupt, and deserted the farm-^held 
that a removing before the Sheriff on the irritancy of the 
lease in competent, No. 164, p. 106 
LEGACY.— See SettlemenL 

LEGITIM— in fixing the execulry fund, x>ut of which a 
daughter's claim of legUim arose, held that an obligation 
by her father, in his son's marriage contract, to pay a 
sum to the children of ihat8'jn*a marriage, waa not a 
debt against the father^ ezecutry, and could not be de- 
ducted from ft, so ns to diminish the amount of the 
daughter's legilim ; but that arrears of feu-duty, pay- 
ments made to the dauj^hter during her fatber*a life, and 
an obligation to pay a sum to another daughter in her 
marriaf^e contract, fell to be «o deducted, No. 12, p. 6. 
LlABILltY — SEQUESTRATION — AGENT'S 
CLAIM FOR EXPENSES.— A writer having been 
empfoyed to recover a debt, obtained decree for it» and 
accepted a bill for his expenses from bis clients^ but in 
consequence of their bankruptcy this bill was disho- 
noured, and the commissionera and their truatee haviuff 
comprpmfsed the debt and expenaea with the debtor^ 
heir, withont the writer's concurrence, or his having 
ranked under the sequestration, held that the trustee 
was liftble for the writer's discharged account, and the 
claim as against the bankrupt reserved till he should be 
heard, No. 16. p. 10. 
LIABILITY— WAGCS—A contractor having led work- 
men to believe that he would pay their wages, found 
lla»»le. No. 250, p. 178. II. L. 
LiIABILITY — See Agent '-• Landlord and Poinding 

Creditor— 'Truslees— Accountant* 8 Report^TiUor. 
LIEN, HEAL— Found thnt ii is not in tl^ power of the 
Court to deprive a creditor of any part of bis real lien, 
No. 11, p. 5 
L.IBN— A quantity of cotton having been consigned to a 
person for sale, and he having deposited it in a ware- 
house belonging a person to whom he was then indebted 
by biV, and to whom he subsequently granted a renewal, 
held that the. warehouseman had no right of retention 
over the goods for the debt due to him bjr the consignee, 
but only for the w arehousc rent. No. 258, p. 185 
LIS ALIBT. PENDEh'S^\y\\A%orj defence on this 
ground repelled, in respect of a minute restricting the 
conclusions of the libel, ^o. 274, p. 197 
LOCALITY, scheme of; prepared by the Clerk of Process 
No. 477, p. 375. 

M 

MALT— Concealing in a place not lic«nAed— Conviction 
foir. No. 218, p. 178 

MANDATE — REGISTRY. —Circumstances In which 
held, that the owners of a ship, although not registered, 
were liable sinouli in solidum for expenses incurred in 
recovering freigntage in the law Courts of England, p. 73> 
No. 124. 

MANDATE-COMMISSION The respondents export. 

ed a Quantity of boots and shoes to Pictou, by desire of 
the aavocator, who represented himself a proprietor both 
in the invoice and affidavit to the excise, and who after- 
wards made a clum in that character on the executors of 
the consignee —held that the advocator was liable to the 
respondents for the amount, No. 4dO, p. 344. 

MAN DATE — A factor having drawn a bill per procuration 
of his constituent, who was abroad more than two 
months after his death, but before he was aware of that 
event, sustained on the ground of bonajides, No. 271, 
p. 193. H. L. 

MANDATE^ A mandate by^ a minor, anthoHsIng bis 
agent to receive and Invest 'sums decerned for in an ac- 
tion at his, the minor's instance— held not to be a suffi- 
cient mandate to the agent to discharge the action, and 
all the minor's claims under it. No. S60, p. 261. 

MANDATE-SALE— PRICB— A property belonging to 



five parlies having been agreed to be sold : A mandate 
on the purchaser to pay a debt due by the sellers out 
of the money in his hands belonging to the sellers*- 
held not to apply to that pait of the price due for the 
aharea of the properly to which no title was givenp 
No. 431, p. 329. 
MANDATE — See Proeeu. 

MANSE AND GLBBE — Held that the minister of the 
College Church of St Leonard's, St Andrew's, is en- 
titled to a manse and glebe, and the same deaign« 
ed out of lands belonging to the College, No, 163, p. 
108. 
MARRIAGE— A letter frotai a man to a woman, stating 
that it is ** my intention to conclude most honourably 
by marriage," followed by cohabiution, found to con- 
atitute a marriage. No. 198, p. 185 
MARRIAGE BY HABITE & REPUTE— It is ndt 
sufficient to constitute marriage by ha bite and repute, 
that parties frequently lived, and verbally acknowledged 
each other aa husband and wife, if, from the profligate 
character of the woman, and other circumstances, it 
may be presumed that the man was not serioua. No. 
2^8, p. 164. 
MARRIED WOMAN.— See Process. 
MASTER AND SERVANT— A workman employed by 
an English company for a term of years, having, wnen in 
England, come unaer a verbal agreement with a Scotch 
company to exchange with one of their workmen, and 
serve them for the years he was bound to the English 
company— Found not entitled to resile from this agree- 
ment, by virtue of the Scotch rule of law, that a verbal 
contract is only binding for a year, p. 68, No. 9d. 
MELIORATIONS. See Fee.— Tad. 
MINOR. — A decree of irritancy against a minor reduced, in 
respect of his not having been regularly sisted in the ac- 
tion, nor a cinrator aa litem appointed to him, p. 62^ 
No. 86. 

MINORITY See PreeeripAmi^Lease. 

AfO/2^— Claim agdinH the Pcrtera* Society of Aberdeen, 
for a parcel traced to their wharf, but lost, not cut olr 
by a delay, on the part of the consignees, of five months 
during «ihich they were tracing the goods amiasing. 
No. 432, p. 350. 
MORA-DK MAGES FOR—Circumstancesunder which held 
that in delivering a cargo in a dangeroua haven, where 
cargoes are (generally delivered in a certain number of 
tides, the Owner of the cargo was not bound to employ 
workmen in delivering after it was dark, in order to 
enable the vessel to rtturn to sea within the usual num* 
her of tides. No. S80, p. 279 * 
MORA. — See Novum Debitum — Sale. 
MULTIPLEPOINDING.— The raiser of amultiplepoind. 
ing having sueceeded id reducing the amount of certain 
claims upon the fund in medio, out having fiuled as to 
others — Held entitled to modified exnenses, qs incuired 
in opposing these dahns, p. dO, No. 82. 
MULTIPLEPOINDING.-See Process. 
MULTURES— Not a Public Burden.— An estate having 
been purchased with reference to a rental, in which a 
certain sum as multures was stated as a deduction among 
the public burdens, found that a dause of warrandice 
against a larger sum being demanded in name of publio 
burdens^ than specified in the missives, could not pro* 
tect the purchaser against a daim for a larger sum in 
name of multures, No. 61, p. 37. 
MURDER, ATTEMPTS AT.— See Statute. 

N 

NOBILE OFFICIUM.^-JSee EntaiL 

NON.ENTRY.-See Process. 

NON-ENTRY.- Composition.»A feu having been granU 
ed toa Company, .and the entry of heirs and siogular 
luccessors having been fixed at double the feu-dutyp 
while the feu remained with the Company, and at L500, 
in the event of a toul alienation :— bekl that the feu was 
alienated— the property in non-entry-^and L500 due for 
composition. No. 280, p. 204. 

NOVUM DEPITUM^ Act 1696 — DELI VERY — 
MORA-COMF£XITION«-TnlMeeiluiTiDg agreed 
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to tell pn heritable property, and to accept of a bopd for 
paH of the price, and for advances : and the bond bav. 
ing been eiecuted wome weeks after the date of the 
'a|{reeti^eot and dlipdsltipQ, and no infcftment bavins 
been tuken Ull after the gni'nter*i Mque^t ration— held, i 
'1st, That the bond was to be rsf^rdcd as f(^ a novum 
debitumf and not reducible tui4er,th« act |69C» } f^t *Vu9% 
jihe granter being factor for^ the creditors iu tbe bonH, 
actual delWerv fo tbem was not necessury ; 8d, That de- 
lay in taking infeflinent did not brine tl>e bond under < 
the act 1606; 4tb, Th»t decree of adjudicatlpn was not 
eflfectual as a mld-impcdiinent,the bund on which the in- 
fcAment proceeded being prior to the, decree^ Vo. fidS, 
p. 861 

mTH.-COPAJRTNERY-^RE8CRiyTipN.«Poupa, 

that the oath of the son, i^ho was abo one of the tmsteea 
of a deceased partner, esUhlishlng the constitution of a 
debt due by the'comnuiy, was not sufficient to prove 
resting owing against the representatives of another part- 
ner, so as td bar these representatives from pleading pre- 
scription, No. 42, p. 20.— See CotUuwiocy, ^ 

oath; RKF£R£NC£ TO^The terms of • written 
lease, controlled by a re&rence Xo Oftth^ involving • mat- 
ter of law, p. 65, No. 1 12. 

,OFPJCKKS l)F EXCISE, OBSTRUCTION OF-p^ 
* Conviction under 7 and 8" Gea IT. Ex. C. 

P^FICKRS OF B;!(.CISE— Obstructfng them, No. 488, 
p. S8l— B« X^ ' 
' P 

PARTNERSHIP.— Circumstances in which held, ftqm tbe 
tenor of (iertain correspondence, that, in the absence of 
a specific contract, the snare of a deoeased partner was %<if 
p. 77i No. 128.— bee Copajiueru, 

P4lRTN£RSHIP — REGISTER. — Circumstances in 
which lidiL ffaat a reputed but unregistered owner of » 
vessel was liable t^ Rpay to a copartner the fum expend- 
ed by him in insurance, SLcj,p, 79, No. 129. 

rART^£RSHlP-.: PROOF t/F-. Circumsunc^s under 
which held that a company, allowing a person to u^e the 
iMiqa of the firm and to transact w/ib the world 
as a^ partner, is liable for that person's transactions, 
ftlthough he may not hare been a partner, No. $U$, 
p. 29&. 

PARTIBUS^-At Summaiuf 

PASSIVE Tli:iiB--AliI^(TS DELIBERANDI.^ 
Found. 1. That a passive title was not incurred hy an 
i&x caUing ibr prod^on of the deceased's papers ; and, 
2. Tnat it was incompetent to raise an action against 
the heir, and call it in Court during the currency of the 
Vtnus ddiberandu No. 216, p. 14^ 

|>SHMiTS> FOUGIMO OF— Conviction for, No. 489, p. 
SS& 

|>JMi3UNAL. EXCEPTION— Title to recover— A pur. 
auer alleging tliat her author hsd ^een induced, by the 
defender or her author, to epier into an illegal irans- 
fli^iqn— rheld that the pursuer was barred fiom tailing 
bcpe^t tlfereof, or from recovering tu4sr st|ch circum- 
sunces. No. 410^ P. S09. 

POLICY OF INSURANCE- BANKRUPTCV— A 
trustee on n bankrupt esute baVing declined to pay the 
premium on |i policy of insurance belonging to tbe 

, said wtaie,— a creditor paying the premiuoi upon the 
policy entitled to operate his full relief there&bm, No. 
388, p.ii98. 

POOR— -OBLIGATION ON KIRK-SESSION TO 
GRANT PAROCHIAL REL1£K— An application 
to the Kirk-session by apiqper for relief for bcrstlf and 
four cbildrrn havipg |>een refused, on, an allegiit|<fn ^lal 
the grand-fsther was able to si|p[iort the ciiildren, and 
an application having been 'presented to ^be Sheriff 
"-^afnM him; and the pripcess before th^' Kir k-Ses- 
^ eld that the latter w 



Aon ^iog advocated^— held thai the latter were liable 
ih ibe irieantipfs t^Il U^e issup of the oth<;ir process, '^o» 
176. p. life. 

POOR'S ROLL— Remit to the sheriff to <^nQnire into 

' teiiae 01 minister of t|ie p<^ri>h delaying to t^e cog- 

muMu?e ()f applic^i*/i case;:-«nd.to take xS^ dec{ju)i^p^ 



POOll*s.UATHS-^Qund, that the ground occupied by 
Leith Fort was liable to ^ ai^Msied.for poor'sMrat^ la 
the sane way as (fit had continued in the hands of a 
•^^ec^ apd ps.if U were in • ^^ of agriculture, ^p. 
12, p. 7. 

FOS^bSSION. WHETHER UND1;R LIMITED 
Or UNLIMITED TrrtE^FRJ13CR OPTION-, 
L A party hol^ipg a ^.'limpj^e assignation pf p. lease 
In his own rsvoiw«'/i)d being also mstiuite under an 
ent|ii|ed assignation, granted by the same party, qI .tl)e 
s^ine lea.se, and lyiTipg enjoyed possession of <be .sb^* 
J-ct* fur ^yea;;;^ ..i^d dpne.^ert^p ecu referr(i|g hia 
po^seK^ionto the fee<si(0|ile^s9<»ign^tion— •hi^d, t|Mt he 
hfd /Required jf^ pcesc^iptive fee simple right, ^i\a that 
.'the entailed assignatiop j^as ^tinguishecL IL I1ie 
fame par^ hi^ving right jn' fee-simple, Im bcir of hif 
father and bating pcissessed for pore than jO ys;ars— 
j^'tfld, that h^ puss^Mon must be imputed to tl^ en. 
'tailed sssignation* and therefore he had not acquired a 
prescriptive right under t|ie |^-s|mple title; and. III. 
A jrem'ite hetj-subsiitute is not entutled to have hvi p^- 
nor^y deducted during tl^ part of the prescrjptife pe- 
riod' to ^which he had no imtnedii^ right to the ^tate^ 
No. 187. p. i2l. 

fg&KE|tBNCES.-^SlAtttte 1606, c ^Sf 6tpf|»>C. IU, 
IS7frA ^rson havi/og jold his property %o Another, on 
condition of his paying reruin f ccpui^ts,— 4iod the dls- 
ponee having* jpruhi^'Q9 days of the diq^nee's bankriipt- 
igf, pai.d *9(ne of tl^ accounts in money, and indorsed 
^ j^ni iip pavment ot another— 4i)ke paymei\|s in cash wero 
ttis^oea, but the bill was held to f^ reducUile i|nd«r 
the sutute. No. 988, p. S8j^ 

PRBSCUIPTlOlf, TRIENNIAL — AQBNT ANI^ 
CLIENT— An agent wfs employed to make certain 
purchases of land ^or his client, who made sundry pay- 
meifts of money to enable him to do so, and in liquidA- 
iJon of his professiooal accounts, incurrc)! witA refer- 
ence to these u^nsactions— held that the iriepnin) pre- 
scriptiop dM not app)y to busioess accounts In a gene- 
ral accounting between the partlea. No. 435, p. Z&, 

iPIbESCRIFTION.— See Dnoharffg-^TUle io Exc^^4e^ 
P^sseuion^For/eiiure-^ Tnnd$--^BiU^ArrestmefU-^ 

|?ABSCUlPTiaN— TRIENNIAL— 4^ acUon for pay. 
ment of a debt brought before an iocompetofit court 
yrithin the three years dovf notlnteiriipt or prevent pre- 
scription, Now 174^ p. It^ 

PRESCRIPTION. SeeOo^ 

PBrE>CRlPTlUN— REFKHBNC^ TO OATH— In Hi 
action Cm pay^nent of alleged furnishings to a vceip] by 
brder Of one of the owners, who acted as manager— 
prescription being pleaded, a r«feraooe of resting owing 
to the oath of all the bwne^ pillowed. No. 0<^ p* 823. 

PRESCRIPTION— An obligaUoncontracted by a British 
Consul a|iHXMid for behoof of his Government, held not 
to fall uiidvr the svptennial prescription, nor cash ad- 
vances to the ssid CoosuPs family, sanctioned by him 
under the t>ienniai prescription. No. S77, p. 278 

PRESBYT£RY.-.See Glebe. 

PROCESS.—A punuer wishing to deny statements In the 
defences, without lodgins a condeMendenee, may lodge 
a minute containing his denial, p. 62, No. lOB. — ^A paper 
due on 4th September, ^d marked by the Clerk aa Ipag- 
ed'on the 9th, received, p. 02, No. }lp. 

— — ^A remit mjyr be made to the Jury Con^t with 

the summons, without defences, p. 60, No. 08— In an 
actiifp of damages the oisc remitted to the Jury .Court 

^foTC dispwlug qf dil^tQiy defences, p. 60, No. 99 An 

objection to the cpmiictency of an advocation uiider 4th 
Qcp. IV. c. SW, r ' ^ '^ 

his irente, |)y the < 



compt^nsf^ioin of 
by thelwdliird^ 




~A pftfty dWepting toUic legality of a remit ,tp t^he Jury 
Cd<i^t entiti^ tp have the record ^osed,.aiida de^e on 
that noint;)^r()^ rf^niUi p- 61, No- 102.— No adaftioo al« 
loweu (6 l)c )pade on a case at^r Mrties have oonqu^red 
¥^ Wi^ VJm^Wj ^ ^» ^^ li%T9»> • p«rUjrf 
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prodiicCion of the writings csHed ibr relative to a Tahiti 
barsais, the Lord Ordmary may hold the production 
satinied without certification quoad ultra, p. 61, No. 104, 
— A party under interdictors may be competently con- 
▼ened in an action for payment of an account without 
his interdictors being called, p. 61, No. 105.~A remit to 
the Jury Court, ob eontinaentiam^ incompetent, p. 61, 
No. 106.— ^her defences have been lod|{ed. the defend, 
er is not entitled to enrol the cause in the Ordicary Ac- 
tion Ron on the pursuer^s fiulure to do so, p. 62, No. 
107. 
PROCESS— A party failing to lodge a note of pleas, along 
with his revised answers, alleged, that this was occa- 
sioned by the prospect of an extriMudicial arrangement. 
A proof of thia allegation allowoAy No. 49, p. 80.— 
O. H. 



-^ party having nmed a subscription pa* 

Sn;, containmg jnoposab Tor rorming a Joint Stock 
ompany, and paid up a dividend on his shares, held 
not liable in any further payments, in respect of the Com- 
pany's having aeviated irom the original proposals sub- 
scribed by him, p. 72^ Now 122.— -See Huliscrtption, and 
Mandate, 

-A defender in an action of constitution havinji; 



died_held competent to transfer the action against hii 
executrix qua relict, notwithstanding an action of multi- 
plepoinding at her mstanoe against the creditors of the 
deceased, including the punaer in the action of constitn- 
tion, p.81, No. 124. 
-ADVOCATION— MODE OP PROOF— An intarlo- 
cutory sentence by the Sheriff, allowing a parole proof, 
having been acquiesced in, and a witness addVicc4» an 
advocation was brought, and it was found that a proof 
by wimesses was incompetent, No. 21, p. 15— O. H. 

-ADVOCATION— An advocation of scfveral 



conjoined actions was brought on the ground oi ini- 

auity, but dismissed as incompetent, the proceedings m 
^e Inferior Court not having l>een dis|X)sed of, No. 29 
p. 20. 

ADVOCATION— PROOF-Statute 6 of 



Geo. IV., cap. 120, $ 40— An objection to the compe- 
tency of an advocation on the above section, that it did 
not appear, from the proceedings, that the claim was 
L40 in value, repelled, and case remitted to the bheriff, 
With instructions, No. 26, p. 18. 

ADVOCATION Advocation of a cause 



relative to an illiquid claim of damsf^eH, held compe- 
tent, in respect that the Inferior Court record proved 
It to be above L40, No. 301, p. SIS. 

-ADVOCATION- OBJECTION TO CI- 



TATION—MODE OF PROOF— An irregular ctta. 
tion to an action before an Inferior Court not having 
been objected to m limine, and a proof hsving been 
allowed by the Inferior Judge— held that an advocation 
\n hoc statu wss incompetent; iRt, as the objection to 
the citation was not made in Hmine; Sri, as no par- 
ticular mode of proof was. defined ; 3d. as the proof 
was necessary to establish whether the Inferior Judge 
hsd juriftdiction or not. No. 415, p. 313. 

A DVOC ATI ON— 1 ncompetent, as the inter- 



locutors of the Inferior Court did not exhaust the ori- 
ginal action. No. 882, p. 205. 

ADVOCATION-Competeot. If case in- 



volve value to the extent of LIS, though not a prin« 
cipal sum. No. 286, p. 209.— O. H. 

Advocation— Final Judgment— A creditor of 



a tenant who had been sequestrated having executed a 
poinding, and advertised k sale of the poinded eififcts, 
against which an interdict was granted against both the 
tenant and the poinding creditor— ^but that interdict 
having been subsequently recalled by the Sheriff, and 
the case remitted to the process of sequestration— Held 
In an advocation of this interlocutor that it was not 
Jinat as aeaiost the tenant, and could not be advocated 
"by him altbough it might be by the poinding creditor. 
No. 172, p. lis 

-ADVOCATION— Objection to the compc 



tency of an advocation, that the advoi'ator's iniervst in 
the matter at Hsue did not amount to L40— repelled, 
No. 4, p. 4. 
.M...^ ADVOCATION— (LOSING RECORD 



—The Inferior Judge having dismissed an application, as 
difeced wgainu the wronf party, without making up 
or closing a record— 'H«*ld that it might be competent 
so to do, and the respondeat having, in answering tha 
reasons ot advocation, made a new statement of fact, 
held that the preliminary question as to making, up a 
record in the Inferior Court was neoes^arlty reserved 
wiihoot any finding to ihatefibet. No, 188, P. ll9.-«- 
O. H. 

PROCi!;SS^ADVOCAT'ION...aEOOJlD. — Record 
must be closed before decree. Reasons and answers re- 
vised on remit from Inner.House, No. 476. p. D75b 

-ADVOCATION — Tutor orf Litem. ^The 

Lord Ordinary in the Bill^hamber appointed « tutor ad 
litem to one of the competing parties, who was a minor. 
No. 64, p. 31.— B. C. ^ ^ 

_ ADDITIONAL DEFENCES.- After de- 

fences, and order for condescendence and answers, new 
claims against the pursuer emerged—the Ijotd Ordinary 
allowed additional defences to be given in, while the an- 
swers were revised, No. 48. p. BO. 

ADJODICAilON— Usual order for inti- 



matton pronounced, although parties, not called « de- 
fenders, averred that pert of the sobjecta sought to bo 
adjudged was their property. No. 8S5, p. -841, O. H. 

■ ADJUDICATION — In a second a^judi- 

oatipoy ssitbln year and day of the 6rst, decree pro« 
nounced de pltmo without naw intimation. No. SS27, p. 
€41, O. H. 

— «<— ADJUOICATION^Decreo may be pro- 
Dooaced of nowiwhen not extracted and recorded with- 
in sixty days^ No. iS7. 

ADMIRALTY DBCR8B—RB4)UCTI0N 



OP-^Held that a redoction of an Admirslty decree 
ooat be pcocoeded inas an lunar House prooeas. No. 
180, p. 117. O. H. 

-AMENDMENT OF LIBEL— A i 



of damages neither speciOed ibo time when, nor the 
pevaons to whom, the libellous expressions were uttered 
^-pursuer allowed lo amend hia aummoDa upon paying 
cosU, No. 23, p. 15— Jar. C. 

AMENDMENT OF THE HEEL— Not 



imperative to award expenses thesotiy ocoaeiooed, No. 
g02, p. 191 — O. H. 

. AMENDMENT OF LIBEL— An amend- 



ment on the margin of a Summons rejected, and amend- 
ment ordained to be given in on a aeparate Aeet of pa- 
por, No. 499, p. 185.— O H. 

APPEaL—COMPETENCY OF.->If tbo 



principle, which must rule the decision, in the Court 
below, be determined, although only in preparation of 
the cause, it is competent to i^^^pra/. No. S49, p. 178. 
•— H, L. 

■■■ BANKRUPT, in pnnuing an action, must 

sist bis trustee, or find cautioo. No* S87, p. 909— 0« 

' BOXING PAPBRa— Tbo Lord Oidinaqr 

must order cases first to be given in to f ' 



then order them to be printed. No. 515, p. 89a 

■ CALLING OK SUMMONS— PA RTXp 
BUS — Obj«:tioo that a summons had boon called be- 
fore the day of compearance, and without peflxiog a 
PartibuF, repelled, in respect of tho defender's agent 
having put up protesUtion for not inroUing and iosist- 
lug in the aiition, but pursuer found liable in expanses 
for omitting the partibus. No. 184, P. 119.— O.H. 
— CESSIO BONORUM— A Bankrupt 



ing granted the usual disposiiion estntum Asisorum— 
An objection to decree, until he granted a specisl con- 
veyance of heritable subjects, re|>elled. No. 859 p. 
961. 

C|SSIO BONORUM— Not compefont to 



lodge dvfences in the Outer House, -No. 409, p. 802. 

CHRISTMAS RECESS— SUMMONS— 

Ohieciion thst the day of compearance to which the 
defenders werr cited fell within the Christmas recrse. 
repelled.- O. H. 8d, Where Summons founds on an 
aereement, the terms snd Import of It must be act fortht 
No. 179, p 117. O.H. 

CITATION — Letters of suspension bafing 
been expcde on tho J8Ui J«ily» in the will off which 
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warrant was ft Wen to cfte the rtt|ioiulcnt on the ISth 
and 80th November ; ciiation civen on the SI at to ap- 
pear on the 88tb Norember foond Talid, No. 156, p. 
loo-O. H. 
PROCBSS—COMPBTBNCY—NUISANCB^ An action 
of declarator agafnst a party commencing erectiona 
ostensibly for manufacturing purpowa— -to have it found 
and declared that the aaid party is not entitled to erect 
rbese or any such buildings aa aball be deemed nuisances 
to the neighbourhood— >beld competent, No. S89, 
p. 292. 

-COMPETENCY— INDORSED LIST-In 



an action for recoveryof atolen goods agalnat reaetters atill 
competent toaver wicked aod feloniouslpoaaea^ion against 
them, though punished by the Justiciary Court, and 
rompeient to a third party to pursue for the articles 
contained in a list indorsed to blm, No. 368, p. 269, 
O. H. 

-COMPBTRNCY— APPREHENSION OF 



A SOCIUS CRlMINIS^h petition for the apprehen- 
sion of a person a» accessary to murder, and for bring, 
ing him before the Sheriff for eiami nation —refuted ; 
reserving to the petitioners to apply to tlie Sheriff in 
common form. No. 84^ p. 16-. Jus. C. - 

— COMPETENCY — Held competent to 



bring an action, concluding that works intended to be 
built should be declared nuisances, and that tbey should 
be prohibited, No. 346, p. 255.— O. H. 

""SNCY- Found incompetent to 



COMPETED 



pursue for declarator of certain facta, without a con- 
elusion in the aummona to declare aome definite right 
belonging to the pursuer*. No. 459, P- 965. 

CONDESCENDENCK— In a declarator 

for having a deed declared valid.-i»Condeacendenca 
allowed, though no appearance made for the defender, 
No. 345, p. 255 ^O. H. 

— .« C0NDR8CENDBNCE— SUMMONS— A pur. 
auer having made averments in hia revised condeacen- 
dence inconsiatent with the narrative of hia action— 
action dismissed wkh eipences, under reservation to 
bring a new scion, No. 169, r. 111. 

CONDESCENDENCE— RECORD— In a 



summary process concluding for removal of an alleged 
encroachmcnf, and for damagea— >held to be incompe* 
tent after closing the record, and allowing a proof to 
order a condescendence of special damage, and to de- 
cern for the damages condescended on, without al- 
lowing the condescendence to be seen and answered, 
No. 418, p. dl8«-0. H. 

CON DESCBN DE N CB— A party may insist 



to condescend. No. 24^, pu 177 

CONSTITUTION — A Summons brought 



against an heir, who had been long absent, and alierna.> 
tively against the neit heir, In the event' of his being 
«l«ad. dismissed, quoeui the next heir, No. 288, p. 209.^ 
O. H. 

— CURATOR ad /t/caf— RECORD— Curator 
ad litem appointed after record closed, No. 369, p. 
269.— O. H. 

DAMAGES— Decree having been pronounc- 



ed generally in terms of the libel, which condudid lo 
have an encroachment removed— and for damages— 
but no discussion having taken place on. thi» last coo. 
cIu«ion-— held that the pursuer was not entitled to 
damagea under such decree. No. 414, p. Si 2. 

DAMAGES— COMPETENCY.— Found, 

that a person having limited his daim to a special sum 
in name of damages, in the Inferior Court, could not 
insist for damages generally in an advocation of the cause, 
No.70,p.46w— O.H. 

DECRKE IN ABSENCE— MULTIPLE. 



PO N D I N O— The Lord Ordinary having decerned fur 
tlie ezpenaea incurred m a multiplepomding, against a 
party who had neter appeared, nor lodged a claim 
therein, and he having reclaimed— found en Itled to be 
reponed against this interlocutor only upon payment 
of the espenses. No. 411. p 810. 

. DEFENCES, LODGING OF.-^ defender 



having been prevented from lodging his defences in time, 
in consequence of the summons having been taken out 
by mistake, and case having been enrolled in the Re- 



gulation Roll^ ordered back to the Ordinary Action 
RoD, No. 72, p. 46.— O. H. 

PROCESS— DEFENCE — TITLE TO APPEAR 

Found that a person bad no title to appear and 
lodge defences against an action to which he was not 
called as a party, in respect that hia intereat could 
not be affected by any thing done therein. No. 141, 
p. 85 

DIETOFCOMPEARANCE-MARRIBD 

WOMAN— Objection that defendera were cited to ap- 
pear on Monday repelled. Where a married woman baa 
been called as a defender, and her hukb4nd, for bis own 
interest, not necesutry that an administrator at law 
should be also called (or the woman, No. 400, p. S02— 
O. H. 

———— DILIGENCE— Competent to recover by 
diligence, a writing dated afWr the action. No, 35S, p. 
256.— Jury Court 
.. D 



ILIOENCB— Inthe preparation of a re- 
cord, diligence for such writings ont^t as are nr* 
cessary to awr the case, will be granted. No. 242, 
p. 178 

— DILIGENCE— Condescendence held too 



vague to support application for a diligence. No. 571. 
p. 271.— Jury C. 

...... ENROLMENT in a wrong roll, is equiva- 

lent to none, aud the case must be deleted. No. 246, p. 
177 "^ 

ENROLMENT.— The Lord Ordinary held, 

that he could not strike a ease out of the ordinary action 
roll,, without the consent of the whole defenders. No. 53, 
p. 81.— O. H. ^ ' 

EXECUTION PENDING APPEAL— 

CotKt of Session have no jurisdiction or power to 
grant execution of a verdict m the Jury Court, pend- 
ing an appeal to the House of Lords, No. 4S3, p. S32 
-EXPENSES— Defenders who, in limine, re- 



nounce sU opposition to an action of reduction, are not 
liable in expenses to the pursuer, but are entitled to the 
outlay they have incurred from his conduct. No* 299l 
p. 174 

i— EXPENSES— Upon sdvising a reclaiming 

note against an interlocutor repelling a preliminary de- 
fence, and finding the defender liable in expenses, the In • 
ner- House having simply adhered to the Lord Ordinsry's 
interlocutor, without any finding as to expenses.— .held 
thst, contrary to the report of the Auditor, such judg. 
meni did not carry the espenses in the loner-Huuse; 
and thai, under the new form of process, it is necessary 
to insert a new finding as to expenses in the Inner- 
House, where they are to be given, No. 165, n. ]09. 

£XPENS£S.-»In pronouncing judgment on 



the merits of a case, the Lord Ordinary omitted to de- 
cide as to expenses :— Found, that the I7th sect, of the 
Act 6th Geo. IV. c. 120, did not preclude his Lordship 
firom supplying that defect, No. 60, p. 30.— O. H. 

EXPENSES-JURY TRIAL— Judgment 



for the expense of a second trial, includes the expense 
of moving for it, No. 351, p. 256.— Jury Court. 
— — — EXPENSES— The expeme of taking the de- 
position of a person going abroad, to lie in retentis, 
and which was never opvnrd, hfld to be part of the 
expenses of process, Mo. 806, p. 222 

EXPENSES—JURY TfllAL—Circura- 



stances in which s verdict had been given for the pur- 
suer, but on a new tri»l having been granted to tha 
defender, and a verdict having been returned in his 
fdvour, the defender not entitled to the expense at- 
tending the flr«t trial. No. 186, p. ]20^Jua. C. 

EXPENSES — Defender found entitled to the- 



expense of informal and needless procedure occaaioned 

by a vague summons, No. 73, n. 4o ^O. H. 

EXPENSES — SIULTIPLBPOINDINO 

AND DECLARATOR.— Circumstances In which 



czpen- 



nomlnal pursuer was nut found enliiled to his 
ses, No. S<1, p 237 

EXTRACT OP INFERIOR COURT 



DECREE— A party having extracted a decree upon tho 
merits immt-dintely un expiry of six daya from its date, 
without having the expenses modified, and bating there- 
upon given a charge, tbe Court, in a suspension, re- 
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milted lo tho Lord Ordinarj to rcceivt^ eridencd as to 
the regiilnrity of such extract. Ni>. 189, p. 128, 
PUOCESS^Foundthata person wh') halonly ifintindiviso 
interest in atrifliof; portion of a servitude ofpasturaise. 
and no riglit to liill game himself; hid no title to sua 
others for doing so, No. SD7. p. 221 

,GENKRAL CHAKGE & SUMMONS 



OF CONSriTUTION-Boih ra»y procoe«i and be 
Berirtd sinitl et ssmel ^General charge co'opetent wlihin 
year and day— Sammons of constiimion may be raised 
and executed within the anttut deliberandi, if day of 
compearance beyond it, and inducuf on charge and 
summons may run at (he same time. No. 465, p. 365 
• HUSBAND & WIFB— A husband called for 



his interest, in an action against his wife, not entitled 
to be asaoilaied, deplanit on the death of the wife, No. 
436> p. 834.— O. H. 

INFBRIOR COURT RBCORD— OPEN- 



£D UP— Defences and replies having been lodg- 
ed in the Inferior Court, and the .lud'ge having or- 
dered a condescendence and answers, and in the 
answers the defender having made a counter-averm^nt 
to that in the condescendence, and the Jad^re having 
closed the record on these pleadings without consult, 
ing the parties— > Held that ibe record should be open- 
ed up. No. 161, p. 118— H.O. 

.IN01CTMl2;NT--\n objection that in an 



indictment for murder, the intent was libelled as a sub* 
stantive part of the charge in the major proposition, 
while in the minor the intent was set forth as aa aggra- 
vation, su^Uined, No. S72, p. 271 —Jus C. 

INTERIM DECREE — Without express 



consent of parties, incompetent before dosing record. No. 
465, p. 349. 

INTERIM DECREE. —Incompetent to 



grant interim decree before plosing the record, No. 476. 
p. 875 

. INTIMATION-Objection thata reclaim- 



ing note had not been imimated lo the respondent, till 
two days after it was boxed, repelled. No. 190, p, 129. 
. — .....JURY COURT— Remit to—Recla'ining note 
against an interlocutor of the Lord Ordinary, remit- 
ting the cause lo the Jury Court, refused as incom- 
petent, No. 412, p. 3)1. 

.JURY COURT— REMIT— An action al- 



leged to be incompetent, may be remitted to the Jury 
Court before discussing the competency, No. 354, p. 
257.— Jury Court 

-JURY COURT-REMIT TO— The Lord 



Ordinary having pronounced an interlocutor, flnding 
that a particular mode of measurement of a cargo had 
been agreed on by the parties, and remitt<>d the cause 
to the Jury Court— the Court recalled the findings, 
and remitted the whole cause to the Jury Court. No. 
191, p. 130 

■ JURY COURT-REMIT— An action of 



repetition of tonnage-dues levied by a canal com- 
pany, in virtue of a statute which they had contra- 
vened — remitted to the Jury Court to enquire in- 
to the fact of contravention, before considering the 
legal effect of acquiescence in the eiuiction for 21 years, 
No. 356, p. 260 

LIABILITY— A letter of guarantee having 



been granted by a person as treasurer of a Company, 
held that ha did not intend to bind< himself personally, 
and that on his declaring the names of the partners, 
ibey must be called as defenders in a supplementary ac- 
tion, Nc. 261, p. 190 

. Preliminary plea admitted after closing the re- 



cord, No, 185, p. 119-0. H. 

Preliminary dffence against an action for ar- 



rears of aliment of an illegitimate child,, that a decree 
had been previously pronounced in absence at the in- 
stance of the pursuer's wife, the mother of the child— 
repelled. No. 18J. p. 119.— O. H. 
-MANDATE— POOR'S ROLL— Defender being in 
England, process sisted till n mandatory procured, though 
talng forma j}auperis,_So, J,^ p. 5— O. H, 



.firny^y. 



DATE — Not necessary that mandate 
should have all the solemnities of regular deeds. No. 
850; p. 856 



PR0CES?-MANDATO!lY-Ht»ldthita person lifinf^ 
under the protection of the sanctuary is not eligible as • 
mandatory, N(>. 46n, p. 368 

— -— MARRIEO WOMAN-RECORD-In an 

action against a married woman and her husband^ 
the record having been citised without any defence or 
relative plea in law b«»ing stited for the wife— a remit, 
made to the Lord 0^d\n^ry to onen up the record and 
proceed farther In the ca i<ie. No 190, p. 12^1. 

— — MULTIPLEPOINUING — TIFLB TO 

PURSUE— Where there are several executors, it is 
competent for one of ihem, without concurrence of the 
others, to Insist sgainst an intromit ter with the funds, 
and also to raise a muHlplepoinding, in name of the 
intromitter, to bring tht others into the field, No. 232 
p. 167. 

MULTfPLEPOlNDlNG.— An action of 

MuUiplepoindlng, raised in the name of a Minor, and 
intimated to her and one of her Curators, sustained^ 
although all her curators were not cited, No. 277, d. 
200. 

MULTIPLEPOINDING.-I.Thc Lord Or- 



dlnaxT, without requiring the consent of parties to be mi- 
nuted, ranked and preferred the claimants before closinir 
the record, No. 478, p. 375. 

MULTIpLkPOINDING— Nominal pur- 
suer, who alleged that there were no funds in his 
hands, allowed to lodj<t objections, though be had given 
In no defences or objections before the callinir. No. 
826, p. 241, O. H. 

— NON-ENTRY— As to the necessity of callin(| 

the heirs of the last entered vassal. In an action m 
declarator of non-entry. No. 430, p. 328. 
, Paper felling due on a holiday, received the 

day after, p. 82, No. 138 — Circumstances in which a par- 
ty, pursuer in a reduction, and defender in a relative ac- 
tion of dama£[ea, held entitled to have the action of da. 
m^es sisted till the issue of the reduction, p. 82, No. 

POOR'S ROLL— Renewal of the beneflt o^ 



the poor^a roll granted after two years, application hav« 
ing been made within the time, No. 335, p. 2U. 

PRESCRIPTION MULTIPLE. 

POINDING— Objection nulled to a wakening and 
transference of a proce^ of multipUpoinding, that, being 
founded on an arrestment, it «ia« prescribed by lUt* 
lap«e of five years nithout any step having been taken 
therein. No. 162, p. 107. 

PRELIMINARY DEFENCE— REFER- 



BNCi^<^— D^imre that pursuers were birred from in- 
sisting in action in respect of a prior reference and 
proceedings befori> arbiters, repctlet. No. 365, p. 2h'8. 
PRELIMINARY DEFENCE— EDIC- 



TAL CITATION-FOREIGNER.— Found, that aa 
ediclal citation waa suiHcient against a tenant under a 
Scotch lease, who was a native of, and afterwards retired 
to England, in an action for arrears of rent without an 
arrestment adfundandamjurisdictionemy No. 47, p. 30* 

"" ' ".PRELIMINARY DEFENCE— Enaction 



having been brought aguinst the trustees of a deceased 

bankrupt and his cautioner, and it having been objected 

that the account libelled on did not specify, with suffi. 

cient precision, the grounds of debt, and that the bank. 

rupt*8 heir had not been called^-defence repelled. JAo. 

31, p. 8L 
^^PRODUCTION— Document libelled on mustbepro* 

duced with the summons. No. 5, p.'5— 0« H. 
—.PRODUCTION— An account libelled on, though ren« 

dered, must be produced. No. 9. p. 5— O. U. 
— — PROOF-RECORD-Proof of consent of 

parties allowed before making up record, Ho, ^4, n. 

244. ^ 

PROROGATION^Application tou is com. 



petent, after the term for lodging a paper has ex. 
pired, provided the can«e has been enroIUd, for craving 
the prorogation, and the enrolment intimated previous 
to the expiry of the Kaid term. No. 379, p. 279 

PURSUER A BROAD^Io a summona of 



damages, defender having averred that pursuer 
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abitwdy and no mandatory sisted, a minute was orderbd 
to be lodged, specifying the pttni]^r*s exact address, 
before remitting to the Jury Court, No. 349, p. 256. 
— O.H. 
PROCESS-^RECLAIMING NOTE— Reftised, from rr. 
cord not beit^a appended, No 378, p. 279 

IIP ■■ RKCLAfMrNGNOTK— Oecreeofpoind- 

ing the ground, having been pronounced against a dtobt^ 
or in. an heritable bond, and his tenants ; and no ap> 
pearanee havihg been made for the tenants, in the 
Outer tlouSe, but a reclaiming note being presented, in 
name of the debtor, and of tne tenants, it was refused 
gunofi those tenants, as liaving been made witftout' their 
authority, "No. 27. p. 19 

.ffiMk.: RECORD Putsuer^s revised cmdetfctnd^ 

ence may contain a second statement of facts. No. U66, 
p. 349. 

..-.RECORD— No altarattons on record allowed aft^rati- 
Csndam, with the Tie w Af closing, except on the crdnnd 
ofre^rtovUer venitns ad noHtiam^ Vo, 10, p. 5».0. H. 

. RECORD— An objection to the modie of 

malting up a record in the Inferior Court, mukt tie 
stated as a fact h\ the reasons of adfocation, as Well as 
a plea iiviaw. No. 5^41, p. 176 

: RECORD— A record having been^made up 



before a Sherifl; nnt containing the series of pspersTe- 
quired by act of PHrlfament, and a proof led—- obje^lon 
repelled, that the record ought either to hive btfu regu- 
larly compteled, t>r no recof d at all made up, Vo. 163, 
p. loa— O. H. 

- RECORD —In a process of dhmagesYgitnst 



two indftidUals, One of the defbnders hating raised an 
action of ifelief againU the other, he and the porsoer of 
the action of damages moved that the rerord of state-t 
ments of fact, made up in the action of relief, •h4>uld 
be Hrtd ta appfy to the action of damages. To 'this 
the other defi^nder objected, and the Lt>rd Ordinary 
sufitahied his objert'on, No. 165, p. KX> 

RECORD— A record being closed In the 



Court of SeMton,but rejected as vague -by the Jury 
Coort^not a anfficicnt reason for 'hlterlirg it when re- 
mitted to Che Court, without paving *pMviou8ex|»enses, 
that it had been sd vised bv the Lord Ordmary^befave 
being closed. No. S99, p. 902-^0. H. 

-R ECOR D CL08I NG OF^HeM that. Where 



duce after twenty years from date of jud*gment, No. 25, 
p. 17. 

PROCES8-SEQUESTRATION._Held that a trusteiB' 
upon ft sequestrated estate cannot be competently con- 
vened in an ordinary action, pending the sequestration, 
hf a creditor claiming a dividend. No. 446, p* 340. 

- SUMMONS-PR rNTING cfr— Pounr 

nrces^ary thut a SdmUlfins of Damaees must be printed, 
even where nil that is to be don** before the Lord Ordi- 
n <ry is to remit it to the Jury Court, No. 200, p. IS5— 
0. H. 

sinwiVio^s-ERAsutm n« date op- 



a condescendence and answers have been lodged in the 
Inferior doort, the Sheriff may close the TVeOfd on 
such pleadings without caHmg on the parMes' to *ay if 
they bold them as containing their full stictemefits ^imd 
pleas. No. 40], p. 902. 

RJiCORD-CONDRSCBNDKtrCR & 

A*NSWBRS— Not competent for the Sheriff to order 
eondeseendence and an*%»«;r8 after clokiag record, No. 
20, p. H*-0. H. 

RBDI^CTION— A reduction Of an ones- 



Iracti'd decree of a Barli« Court, with aoondttslon for 
damages, dismissH, No. 894; p. 240. 

^..^ iRBFRRENCBTOOATH^-sAminitteAfre. 

ference to the debtor*s oath not being exhaaiite<I by the 
deposition^ the- Court retmued to' the Coimnissioncr'to 
re-examtne the debtor, No. S9B, p. 891. 

.REM IT TO AN ACCOUNTANT— fiicom - 



petent before closing the record, 'No. 867, t>. '499*— 
O. H. 

Hes htfUettianota diSlitoty bat a permiptory 



defence, p. 8h No. 135. 

RBS JtrD/C-rfT-rf- REDUCTION OF 

DECRHE-iBVlDENCE OF WAKENING AND 
CUN JU NCTI ON— A rightof salmon fishingin therirer 
(*onon sustained infavour of the burgh of Dingwall, in 
respect of their titles, and two deereets, wbich'tormed>a 
irtjwlicaia. ' Fotmd that a -decree 'Of cffcumdwction 
for not satisfying the production in a former eauo^ tould 
not be opened up in this action oT declarator; m o l e st* * 
tion, and damages- Found party not eotkled to*^laad * 
that ibnner actions were not conjoined, and that one oC , 
them was asleep when decision was gtren in 1778, in ' 
s)»s|iect that the evidence of wakening aiid conjunction ' 
4^etids on warrants which it is not neceanny to-pro* } 



Objection, that a Summons was crated in' the date, 
sustained, No. 195, p. 182 

SUMMONS— Designation in suiitttmns aK 



lowed to be amended, 'No. 347, p. iSH^^Cf. H. 
■SUMMONS^ObjectkMiio aB-eaecution Ofa summons, 
thst no witnesses were present, repelled in hoc Mtatu, 
in respect tttat no reduction bad been bruugrit. No. 6( 
p. 5-0. H. 

.SUMMONS—The dste of the summons having- been 
erased-.Hiction dismissed, 'No. 8, p. 5— O. H. 

SUMMONS— If an action be founded on 



» statute, it ought to be specisliy lit^lled on in the 
Summons. If not libelled, may be amended, Jio^ 
8S0, p. 242;— O. H. 

. SUMMONS — Interpolations In tamnmna 



after siitneting faUl to the insUnce, No. S86, p. 268. 
O.H. 

> SUMMONS.— Summons of 'Relief suatalned. 



though awk<»srdly ezi>reffaed,'No..279. p. SOt. 

SUPPLEMENTARY SUMMONS— lit, 



A supplementary summons for theputposeofTendering^ 
the grounds of damage more speciile, iuttafifed, tn ao 
far as HoVineoiiflistent with the original summons. 'IL 
The supplementary summons allowed to be amoadtd 
at ibe bar, by striking out certain words which reftrred 
to lhed> fender** ofllct* of elder. No. 170, p.'ITS.' 
_..^ . ''TION.-l 



-SUPPLEMENTARY ACTI 



-In a sup- 
plementary action of reduction, bfoH^t to induda 
the representatives of parties deceased, held to be com* 
petent to introduce three additional reasons of reduction^ 
No. 68, p. 43. 

SUSPENSION— CONCLUSION— Ithaviog 



been objected, that the bill contained only a 
for letters of suspension, and that the letters 'did not con- 
tain a conclusion' for smmension of the cAar^«, which 
could warrant a decree or su8|Mwion of the chaige to be 
pronounced or extracted. Objection sustained, No.^» 
P.40.-O..H. 

. SUSPENSION-CAUTION-Bill of 



peitsion of an interdict gtante<l by the Judgo -Admiral 
against mov ing a floating scaffold, /MUivcfia/Aoif I ccntfion. 
No. 15], p. 99; 

^9US PENSION— Pound «oropPtentto piesenV 



a Micond bill of sdispcnsion where a prevfons-blll 
been refused by an interlvcutor of the Lord Ordinary 
on the Bills, containinij certain flndtngs as to maitera 
i>f fKct, without the necessity of bringing the 'Lord 
Ordinary's Interlocutor tinder review of the ftoer. , 
House, No. 152, p. 9f). 

SUSPENSION-JCOMPBNSATION— 



RETENTION— A charge having been given tac 
pel certain creditors to implement a sale, and a suspen* 
skvn having bten broujjht, the bill was rffused, in re- 
spect that the price appeared to have been paid, and 
there was no spi ciflc claim of compenatioh or retention' 
stated by the suspenders. No. 33, p. 21. 

SUSPENSION — KEDUOTiON—Tha 



cautioner for a composition to a bankrupt's creditors 
having granted a promissory- note for the last instahnetit, 
and before the bill fell due, having raised a reduction of 
the composition contract, and aiterwards made a pay« 
ment to account of the bill, and having brought a sus- 
pension of a charge for the balance, found, that the r». 
duction did not operate as a sist of diligence on the 
bill, and that the charge was ngular. No. 38, p. 93. 

aUijPKNSION.- CONSENT—A defer- 

der having oonsented to decree going out agatint 'hitii> 
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in the {nfpriQr Court, Bill of Sui^peotiop refuwd, Now 
SOB> p. S24. 

P^OC£SS^Su«pen«I(m~»ale»Bilt paned of achtr^e to 
inak« pii3'inent of • sum contained in a decree said to 
have been obtained on Jlrst December, it appearing 
from the copy lummons Mjrved on the wipvnder, and 
ceriiAcate from the SheriflT^lerk, th«t no decree waa 
proooiwiced of thut date, No. 178, p. 1]?. 

— TITI.B-Hvld that a party is not enfitled 

to Stat himself a^ a punuer in a depending action, nor 

to have an action repeated In another, without the 

4efendei's <eons^t. Nq. Sll, p. Ss9. 

^ THANSPKftKNCb\— 



Procets rosy be trans- 
ferred, although jiot caiied in Court till after th^ death 
of DefvDder, N(». 29S, p. 211. 

. TEUST— Th6 mere execution of a trust not 



sufficient, per ne, to require trustee (p be aiste^ No. 
S48,p. 255— O. «. 

PRODUCTION-^-Sc^ Proeeu. 

^ApOP — UNSTAMPED WRITIN08, EWdenpc of 
Haven and Agent. — An action dismissed, the only proof 
of the debt being writings not duly stamped— evidence of 
havers and former agent in the cause, as to die merits, 
xekcted, Nx>. 66, p. 42. 

f ROPBRTY-JUItrSDlCTION.^Held. \. That the 
proprietor of the ground floor of a house has not the cx- 
^hisive right of i^operty in the wlum, but has merely a 
joint fanciest nit generif in it with the other proprietors. 
2. That the question as to the right of the proprietor of 
the ground floor to form a sunk storey, without the coa- 
currcnce of the other proprietors, may be tried, in the first 
instance, before the Dean of (iKiild, p. 55, No. 91.— A 
party having a ri^t to erect a dunghm and necessary, a^ 
the west end of bis court, but no other buildings, so as 
not to prejudice his neighbour's lif^ht, and havihg placed 
these in an alleged injurious situation to his neignboun 
ordained to remove them, p. 56, No. 92. 

PROROGATION.— See Decree^ Arbitral.^ Wroeess. 

PROTEST. RECORDING See TiOe to Arsue. 

PROTEST — See BiU. 

PROVISIONS TO YOUNGER CHILDREN— EntaO, 
1695, ch. 24. — An heir (tf entail, who possessed in appar. 
enqr fi» 40 years, having granted bonds to his younger 
children over the esti^ in conformity with the expa\ S^ 
018 grandson having paaped him by in making up htf 
titlea— Held, notwithstanding the grandfiithei^s having 
never served, and having es hypotheH other esute8> 
eapable of burdens, that these provisions were onerous, p. 
76, No. 196. "^ *" -^f 

JPROVISIONS TO YOUNGER CHILDR£N.r-See 
Entaii, 

PROVISIONS TO WIVES AND CHILOREN.- 
Ilonnd, that the competency aiid convenience of t^ta- 
nienta^ provisions .t9 ^vea and children, must be judg- 
ed of according to the rents of the estate at the time of 
the granter*8 &atb, No. 110, p, 44* 
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RANKING^Rl^SERVED CLAIBf .— In agreeing to an 
ofter of composition, a creditor 'reserved a pref^noe, se* 
cured by pnor arrestments : — Found, that the sum re- 
povered under these arrestments fell to be deducted be- 
fore the creditor could rank, and that his instalments 
were only due on the balance, No. 60, p. QjB. 

RECIiAIMING— /lUTVrto— /2m ntmUr veniens ad f^ofi- 
tiam"4B Geo. III. c (51.— Two interlocutors containing 
special findinffs^luiving been allowed to become final— 

I' and it having b^ subsequently found in another action 
that these findings were erroneous— and the two interior 
'tutors having been reclaimed against^ 12 years after they 
wpre pronounced— Held^ that a recUuniin^ note Was in- 
competent, as there wab neither tncurto, nor nopiier 
ventent, as required by the above act, No.'74« !>• ijL ' 

RECLAIMING NOTfi._Sce Pro«rw. *^ 

RECORD — See Process, 

ILKDRMPTION—HBRITABLB BOND.— Found that a 
p|rt^ bMing bMaJide raiwd in action of dpilarotor qf 



redeipption to have^an heritable bond discharged, waa 
entitled to expenVes' of process, No. SI9t p> 233 
REpKMPTION-;-DecIarator of forffiture ofa conveyance 
ex facie absdti|e of certain heritable subjects, kut qua- 
llfi«d by a back letter, containkig a povver lo tedeen 
the subjects at any time within ten years, upon pay« 
ment of' a smaller sum than that stated in the convey- 
ance 4o have been advanced, with «ll Interest due 
thereon, and containing also power to occupy or sell 
the subjects, on payment of ibe int^res^ r«guUrly c|ur^, 
ibg the said ten years— .-held that the creditor was not 
entitled to have the power of redemption declared for- 
fclt4H|.bef«are theeapir? of that lease, No. 480. p. S87. 
REDUCTiO.V— STATUTE, i6fil,c. I g-^ Assignation of 
a lease— An assignation by a father to his sons, for a 
sum actual! V advanced by them on their father's account^ 
hot reducible under the statute. No. 355, p. 8S7.— H. L.' 
REDUCTION.— See i»roee«f. 

REFEKUNCKTO OATH— Circvmstanees In which it 
was round thst restriction of rent might be proeed by 
reference Ui landlord's oath, Nob SOS, p. 9iO 
REFJS (tE^NCfi TO OA TH— Found that it is inoorapeteai 
to plead prescription, or to discuss the constitation of a 
claim which has be. n rVl^red to the oath of a defender, 
in which its existence was explicitly denied. No, 40^ 
p.«& 
REFERENCE TO OATH— UNCLE AND NIECE- 
BANKRUPT. — A lottery ticket having been purchas. 
ed bv, and registered in the name o^ a person who after, 
wards became bankrupt, and it having afterwards turned 
out a priae, and being claimed by the niece of the bank, 
rupt, #ho lived in fiunilv with her unde, as having been 
purdiased with her funas, apd ibr her behoof*— held, in 
an action against the trustee, that it was incompetent to 
tdkt the dium to the oath ot the bankrupt.— No. 474, p. 
373. 
REFERENCE TO OATH.— FoMnd incompetent to reftr 
a question of law to the oath of a pursuer ; and that a re. 
feienoe b incompeteqt which gives power to make out 
liability from fiicts not stated in the record, No. 204, p. 
4S8. 
REFERENCE TO OATH.^rSee Frueripiiott. 
RI^GlSTUAnON of Salines and Uevertiona wUhia 

Burahs, Statute as to, page 810» 
RELIEF.— See Trustt^^Tutor. 
REMIT — See Process. 

REMOVING— SUSPENSION.— A decreet of lemovingp 
proceeding on an express finding, that a tenant is more 
<han two yean ia azrear, cannot be suspended on vague 
allaMions of counter oaima, which would reduoa the 
sum due below Iwo ycsao' onaus. No. 218, p. 148. 
REMOVlNO->Ciccumstanaes in wbicb a tenant waa 
bound to remove from ' a dwelling-hottse before Whiu 
Sunday, and from arable ground before separation of 
the crop from the ground, the landlord beMig obliged td 
account for the crop. No. S78, p 196 
REMOVING— WABNINQ WITi^lN BURGH.«Ver. 
bal warning wiihm burgb Is ffood, and an Informal 
written eiecution of ^«moval, if supported by paroli 
testimony. Issnfflcient, No. 831, p. 106 
RENT, CURRENT, Action for.— Competent to oondude 
for payment of the current term*s rent, although execu- 
tion must be suspended until tenn of payment, N«. 205^ 
p. 130. 
RENT.— See DisekargSp 

REPETITION— Held to be ihcompetent, at the distanc« 
of 13 years, to challenge the items of e regularly settle4 
' account. No. 4l, p. 26. 

I^ES JCDlCAT4,SVi^PZffS\QS.^He\d, that if an 
obiecUon was slated to an account st tsxing, and repeU 
leo. It formed a regjudfcala. If not so stated, U waa 
incompetent to do so aftvr decree, in the form of sus^ 
pension, but only in a reduction. No. 951, p. 180 
MBS JUDICATA^ BANKRUPT —TRUSTEE— An 
interlocutor assoiisiifing Defender, in an action at the 
Bankrupt's instance, in respect of bis not finding caution 
for expenses t^^-held not to bar the Trustee on hia 
^sUte from afterwara»pios4.cuiiog the same claim, No^ 
S00,P.SI7 
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RETENTION.— Party in a joint adventure bc)d not en- 
titled to retain raore thin his own share of the pro* 
cveds, on Bccoiint of alleged damajre from breach of 
tonlrjci bv his c<» partners, No. 317, p- SSl. 
BET K \ TI O N— See Process^Comperuaiiotu 
KUNllItr LANDS — A continuous stripe of limd of 8 acres, 
3 rooiU^ and ^U falls, held oot to be runiig, p. 73, No. 123. 

S. 
SALE^EXrENSBS OF— CireumiUnces under which 
htid thut acrediior adiiftinff a sale of certain bankrupt 
sub^ectfi, becoming the purchaser, and retaining the price 
>n paynneni of hi« debt, is liable for the expen.^e of the 
snle, and for the feu.duiiis upon the subjects ^ paid by 
the trustee lo the ^uperiur, No 460, p. 358. 
BALE,— A purchaser of wheat by sample having taken de- 
livery, but objected at the time that the bulk was inferior 
to the sample ; and having afterwards, when implement 
or i:edelivery was demanded, agreed to adhere to the bar- 
gain ; found not entitled afterwards to resile or refuse pay- 
ment, in respect of the inferior quality of the bulk, p. 62, 
No. 87. 
BALt— PUVVKR TO RESILB ON GROUND OF 
MORA— * Found that a delay of four months to de- 
liver a title t9 a purchaser was not tufflcient per te to 
enti«je Urn to resile. No. S^il. p. 26?. 
SALE.— See Factory^ Mandate ^Interdict* 
« A L AJ () N I'* . 8 H E K Y A C V^See Contravention and TiUe. 
8i:CURITIES, VALUING — See Sequeetratwn. 
SEMI PLENA PJiOnATJO^Citcuxminnc.9 in which 

o<.ih in supplement was allowed, No. 140, p. 84. 
fiEIVATUS ACADEMlCUS^Pomer of making bveJaws 
how far under the coqtroul of the AJagititrates or Udin- 
hji^rgh ? Found, that the Magiatraten, as patrons of the 
College, have a right of making regulatious for the 
College in re^rd to the course of study, as well as In 
other respects ; and that the Principal and Proressort 
have no right to make regulations, statutes, or laws, in 
conir.(dictloo to the Magiatrates, or which may not be 
rerindod or altered by them. No. 17, p. II. 
^EQUE^TH^TION— Found that the provittions of the 
iUil 7, Gao. I v. c. 67, are ftnperdtive that the debtor, 
where he resists sequestration, must either instnntly pay 
the debt or pro<1uce written evidence that it is «f tm- 
jniiithefi, No. 142, p. 86 
^EUUiCSTRAlION— Found that the Court could not 
sanction any resolution of creditors for submitting ge- 
nerulU a»l questions to •H>itrAtioP, No. d96, p. 299. 
SEQUESTRATION—BREACH OF.-.A person undey 
scque«trarlon having sent his furniture to be sold in an- 
other house, the auctioneer found not liable fox the 
rent, in respect it jvas not proved that he knew of the 
sequesitration, No. 67, p. 42. 
BEQUEiiTUAl ION.— Children sequestrated, and fa* 
I her prohibited from removing them and the household 
furniture fi om hta wife, in respect of bis being guilty of 
adultery, No. 278, p. 201. 
^EaiJKgTRATiON. - VALUING SECURITIES— 
PKNAI.TY— An heritable criditor leaving been ranked 
for the full amount of his debt, and havmg alterwardi 
made good hit heritable right to a certain extent :— held 
that he waspniy bound to repeat the dividends drawn, 
so far as they were drawn on the sum received from the 
heritable security, nfier deducting the erpentet incuired 
in renderinK it ifflctual, No. 2S1, p. 205. 
SEQUESTRATION— Objection to a Trustee and Votes— 
i. CibjectiQu to the appoiutmt nt of a trustee, that h^ 
lived nc a distanpe from the tru)(t-c.<>tite, repelled. 
—11. Obj.»ction to the vote of a creditor, thait afti-r 
btating in her nflfidavtt a dtduciion to be made from 
her ciaim, she had omitted to subtract the said de* 
durtiun, and to state the balance as her claim, re- 
pelled.— -III. Objection to another vote that the credi. 
lur who held the bankrupt's b>l) had nvglccted to state 
in her alBdavit that the t^ankrupt was the principal 
obJi(>ant in the bill sustained, and ma'ginal note disre- 
garded.'lV. l^oduetion allowed alter closing re- 
cord. No. 42*, p. 3^3. 

SEQUKSTRATION.-The succession to an entaiM es- 
^ti; b^in^. disputed, and it appearing that the litigants 



had agreed to a joint management of the estate and that 
neither had entered into exclusive possession, the 'Court, 
on the iietition of one of them, sequestrated, p. 69, No. 
119 — bee Landlord and Teiutnt. 
SEQUESTRATION. See Process. 
SERVITUDE — Harbour Comnmsioners empowered by 
Statute to op'^n quarries in wastes, commons. &c and to 
take stones therefrom without payment — ^held not entit- 
led to take stones from a quarry already opened and 
worked, without payment, nor to tiuie stones from a quarry 
enjoyed as a servitude by the feuars of the town in which 
the harbour is situated, ^ 78, No. 127- 
SERVl i UD!*: — A special case, depending upon the legal 
effect of certain title-deeds— Found, that the right to an 
entry was a right of servitude, not of property ; an4 
proof to show that no possession had followed on it, re- 
fused. No. 18, p. 12 
SERVITUDE— liO AD— A right to a road sustained, 
where the party objecting to it admitted that it had 
been used as a *' horse andjoot road" for upwards of 
40 ycar<, and ns a cart and carriage road, ever since the 
introduction oFcaus into that part of the country, No. 
149, p. 96. 
SERVITUDK— RIGHT OF GOLFING, HOW TO 
B £ K X £ R CI S K i )— Right of roads through a Links, 
the property of a neishbobring proprietor, and occasion- 
ally cultivated by him, held not to be a ri^ht of 
roaming over the ground, but tnerely a right ofegresa 
and ingress to the doiniiumt tenement— Feuars in a 
royal burgh held inadmissible as witnesses to prove 
servitude of casting divots, steeping lint, &c. in favour 
of the inhabitants oTthat burgh. No. 357, p. 260 
SERVlTUDb.— A pa ty who enjoys the servitude of cast- 
ing peats Tioin a iniS!*, fur his ^tersonal use, cannu com- 
municate the right loothcrfi. No. iST, p. 171 
8ERVlTUDE~m/UNDARY WALL— A parly whose 
feu conract includid a part of the ground occupied by 
a boundary wall, and who had eiercised certain rights 
of propery regarding it, but an expression in the feu- 
contract inipiyini; that his rij^ht in the wall was merely 
a servitude, held not entitled to have his right in the 
ground occupieil by the wall declared a right of pro- 
perty, No. 3:6, p. 24K 
SETTLKM EN T-Li:UACy— CONSTRUCTION OP 
—1. Under a piovision in a ttusi-deed that the trus- 
ter's widow 8hoi Id be entitled to the fi'eof tme.balf of 
the free proceeds of his moveable estate, followed by a 
codicil providirg that, in addition to the prior provi- 
sion, the widow should enjoy the lifi rent of the oth^ 
half of the free money belonging to the truster— lu Id 
that the widow is entitled to bfth, and that the free 
money nicans the frte proceeds of (he moveable estati*. 
Sd, A provision in favour of a residuary legatee, wnh 
power to the trustees to pay, if they thought pto^ 
per, to that legatee on hfr own' receipt, a certain pan of 
the fund , and ihe legatee having died before any such 
aum was paid, that sum does not vetit in the legatee 
or transmit to his reprei»entativeis, No. 362, p. 26i. 
SHERIFF COURT ACT. See Statute. 
SILVER PLATE.— Conviction against a party for selling 
spoons which did not contain the standard proportion of 
metal, No. 57, P. 32 — E. C, 
SOCJUS CRI MINIS protected from the instance of the 
private party, for crimes contained in an indictment, as 
to which prisoner was only precognosccd, trial not havmg 
prooeedea, p. Q2, No. 111. . 
SPIRITS— Evading duties on. No. 420, p. S20-E. C. . 
STAMP— Conviction for selling almanacks unstamped. 
No. 266, p. 192. hx. C— bee [Iustamj>ed Obli^atiun 
and Proof 
STAMP— li"XPKNSE OF-lhe expense of getting • 
deed stamped, which origin.* Ily was not stamped, iro- 
posed rqually on the pursuiT and defenders, who were 
the parties to the deed, No. 201. p. 136.— Jury C. 
STATED ACCOUNT.-See CatUioner. 
STAlUTE 10, Geo. IV. c. 19. m to Registration of Sa« 
, ^nes and Reversions within Burghs, page 21a 
STATUTE 10 Gl O IV. c. 34— For punishing attempts to 
muider, No. 4-11, p. 336. 

STATUTE Abstract of an Act, entitled. " An Aet for 

the more efflctual Recovery of Small Debts, and for Di< 
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minishing the Expeiuei of Litigation in Causes of small 
Amount, in the Sheriff Courts m Scotland," 10th Geo. 
IV. c. 65, p. 850. 

STIPEND, LIABILITY FOR.— Question raised, but 
not decided: whether the lands of Holyrood or King*8 
Park were liable for pajrment of teind to the firat mini- 
ster of Canongate ? No, 65, p. 31 T. C. 

STIPEND.— See Aesessmeni, 

SUMMONS.— See Proceu. 

SUPKRIOKITY-COxMPOSITrON— HOLDTNG— A 
Crown charter, conTeying a buri^h to magistrates, to be 
held in libera alba firma et herediiate in perpetuurn ; bu t 
tine prefudicio juris niperioritatisaliarumque ad notpertin, 
per actum anuexaiiotiit, &c« held to give the Magistrates 
a rigbt to «iaci the full eomposiiion on entries although 
they bad, in an act of Council in 1660, expre-^sly con- 
sented CO their modification— and Magtstiates found not 
entitled to convert buukings into charters and seisins 
No. 3S7, p. 245. 

SUBMISSION— Prorogation of— Tha prorogation oF a 
iubmission ** from -.-.« day of .^-., to .i nest to 

comt," la«ts like a submiuion for rear and day. No. 
933. p. 167 

6UBMISSI0N~/A'/>CrC/^ -Ground of BUspention.-ina 
submission containing a clause to record the submivlon, 
but not the decreet-arbitral, and allowing a ohnrge on 
six dsys. And the parties hairing afterwarda agreed, by 
a mluuiv, to the registration of the decreet arbilral, held 
competent to charge on an inducia of six days— not 
sustained a« a ground of suspen«ioo, that the suspender 
was in course of brmnring a reduction, No. fidij p. 181 i 

SUBSCRIPTION by Mark.— See Testament. 

SUBSCRIPTION — HOMOLOGATION. ^ A party 
having subscribed a certain sum for the formation of a 
road, and having attended a subsequent meeting, where 
the derk to the road was directed to make out a new 
subscrintion paper, binding the original subscribers for 
any dencieney in tne funds, but not having signed this 
paper— held, that he was not bound for more than h's 
original subscription, p. 67% No. 94. 

SUSPENSION.— See ProoeM^Bet Judicata. 

T. 

TACIt— MELIORATIONS— Held that an heir of entail 
is liable for meliorations stipulated by a lease entered 
Into by his predecessors; and that the claim fur such 
roeliofationa is a i;ood defence against a demand for 
rent. No. 46], p. 359. 

TAG K^M A N U Rrt— Held that an outgoitig tenant, hav- 
ing applied the manu e made on his farm in the same 
manner during the last year as during the prior years of 
his le&^e, was entitled to receive payment for the straw 
and dung left to his successor in the farm, No 374^ p. 
272. H.I.. 

TACK— LANDLORD & TENANT— Where a lease is 
silent as to dung tipon a farm at the tenant** removal, 
the usai;e of ti:e estate will not controul the rule of 
law, that the Imdlord muat pay the outgoing teuant 
the value of such dun^r, Na S97, p. S99. 

TACK— ASSIGNATION OK— The asslHnation of a tack 
intimated to the factor of the landlord, but nu marking 
thereof made in his renial book, and not being followed 
by pos^euion, found that a subsequent assignation in 
favour of nufttecs, followed by possession, was prefer- 
able. No.. 148, p. 94 

TEINDS— LOC ALI TY— In the report of an old valustion 
of temds, where the amount or stock and icinds was 
some'irnes Htnted sepnrately, and where, at other times, 
the amount of the whole »tiick and teind was first ^iven 
jointly, snd then iho propordon of teind which had 
been given In to the valuators, in name of luind, and 
the rental was added—- held that there «as no sepaiate 
valuation of the teinds No. 401, p. 30^— T. C. 

TBINDS-PRKSCUil'TION— IMd that a disposition 
of all right which the (zraoier.had to tcinds, followfd 
with infefiment, is a hahile title of prescription, No. 
41 f), p. S18.-J. C. 

TBI ND—VICT UAL— Conversion of.—Qucstion raised, 
but not decided, whetlier the rate of conversion of victual 



teind should be restricted to an avenge of years* nrices 
preceding the date of an augmentation ? Or whether it 
was competent to take into view the prices subseouent to 
the augmentation, during which period the locality was 
adiustmsr ? No. 62, p. 38. 

TEINbS-WARRAf^tlCE-AUOMBNTATION. - 
Found, that warrandice from all payment of any telndi 
or minister's stipend in all time coming, in a disposition 
where no teinds were conveyed, applied to future aug- 
mentations of stipend. No. 68, p. 63. 

TEINDS— HERlTAGIi & EXBCUTRY— The price 
of teinds, which werfl held by the liiuUr on a tee- 
simple title, but with a destination to a particular scried 
of heirs, held to be esecuiry, which the titular could 
validly dispone by a general conveyance of his heritable 
and moveable estate, and not a suirogatum for the 
teinds to be Ukea up by the heir, No. 870, p. 269 — 
T.C. 

TEINDS— A right to teinda by valuatim cannot be taken 
away by dereliction of payment for any period short of 
forty years, No. 166, p. 1 10 

TERCE See Aliment. 

TESTING CLAUSE— STATUTE 1681— Objected that the 
testing dause of a deed merely si:ited ihai it wa% " writ- 
ten on these and the two precdng pages**—" before 
these witnesses," but was silent as to iho fact of ua 
being signed by the party whose name was adhibited to 
ft. The Court repelled the objecUon, No. 150. p. 97 

TESTAMENT— SUBSCRIPTION BY MARK— A party 
having executed a deed, by which she convened her 
whole moveable and herit«ble property In Scoilon.l t6 
certain peraons as trustees, in trust to sell and dispose 
of the said landi, and out of the pr«»ceeds ihefcof, »ficr 
raying debts, &c., topayc.ver the residue and remain- 
der of said proceeds to any person the truster nilght 
name by any writing under her hand, and in default 
of such writing, or »?ving dirocti >ns in writing, to pay 
the same to her next of kin, according to the law 
of England, or statute of distiibuUou ; and having 
thereafter left a deed of instructions, which was only 
subscribed by a m«rk before witne«.seM, which conveyed 
the Scottish heritage to persons different fn»m the heir- 
at-law— held thatahe heir-at-law was excluded from 
reducing the last deed, No. !»«. P* 1<>3 

TESTAMENT-COiiLA I'lON— FaaBIG^^— A na- 
tive of Scotland, domiciled in Imtis, having part of 
his property vested In heritsbla securities in Scotland, 
' and having left a general settlement executed in Indi«« 
which was ineffectual to convey Scon heriiat^e, fron 
wantinj; the due aolemnities^held that, by the laws of 
England, the heir-at-law in entitled to the legacy con- 
tained in the settlement, and also to the sumv containtat 
in the heriUble securities, without collating, No, 373. p. 
271 

TITLE.— See Proc««. ^ , . , .. r 

TITLE TO PUltaUB— Pursuers' title, as burgesses feii- 
ars, heritors, to pursue an action of declarator of a ser- 
vitude, sQBUined, No SO*, p. 8«0 ^ . ». ' ^ 

TITLE TO PURSUE— Found where a wife, without the 
consent of her husband, gave a charge and execuUd a 
poinding, in virtue of a bond granted to her for her 
own behoof, that the consent of the husband, a/lerwardt 
given in a process of suspenMon of the charge, validated 
the whole previous proceedings. No. IS9, p. 8S. 

TITLE TO EXCLUUE-PRESCRIPTION-A party 
having conveyed by disposition ex facie absolute cerUill 
heritable subjects, which had bren followed by infeft- 
ment, but in a back bond, ded'iring the subjects re- 
deemable on payment of a cerUin »um, and that boi d 
having been assigned to a third party, who raised ac- 
tinn lor redeeming the subjects within the yeats of 
piescription, and the action having fallen asleep, and 
the assignation on which it proceeded having bi-en 
purchased by the defender— held, in a reduction of both 
the ori)!tnal disposition and the a«8ignstton, alter 40 
years, that the pursuer was not excluded from Insisting 
in such aciion, either by the positive or uegauve pre- 
scription, No. 159, p. 104 ,^. ,_ J .. * . . 
TITLE^Compethion of tides, in which a destination to 
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heir» Btid'amtgnees is found ta he exdnf^isbed, and a 
prioc t&ikie revived, p. 67. No. 1 15. 
TITL£ TO PUA8U£.-^ThiKl parties ioterested in the 
completion oCa ^ubUc work, placed under the raanaee- 
ment of Parliamentary Commissioners, held not entitled 
to sue these commissioneni to proceed with the work, nor 
for damages on account of delay in its erection, p. 59, 
^ No. 88. — Question raised, but not deoided. in regard to 
the light of the Commissioners of PoUce or Kilmarnock 
to pursue an action in, their corporate capacity, without 
"Ving the individual commissioners pursuers, p. 57> 



TITLE TO PURSU£^Tha Comroiviioners of if^olice of 
Kilmarnock cannot, under their Police Act, pursue as 
a corporate body, if the objection be staud in, limine^ 
No. 2S5, p. 170 

TITLE— GbNbRAl. SEEVICE^Held that a service 
as heir in genvral is a good title for pursuing an eihU 
bitton of writings executed by the ancestor or his-trua- 
tea. So, 8d5. p. 89B. 

TITLB TO PUUaUE-JOINT-STOCK COMPAlJY— 
PROTBST^A promissory.note having been granted to 
the treasurer and factor of a joint-slock company, and the 
protest having been given in to be recorded for the joint- 
stock company, and the horning and charge having pro- 
ceeded in the names ofthe treasurer and factor-objected, 
that the company not being incorporated, had no pertona 
Mtandi injudicio § and that thpre was a discrepancy be- 
tween the decree and the horning. Both objectioos 
were repelled. Na 19, p. lV-0. H. 

TITLE TO SALMON FISHlNO-^Objection (o the 
ptir8uer*8 title, that he did not lav claim to a right ot fish- 
ing ex adveno of the defenders lands, sustained, No. 
88, p. 19. 

TITLE TO EXCLUDE.^See Eraturt. 

TRANSF£R£NCE..-See Proeett. 

TRANSPORTATION of the Church of Oamrie, p. 82, 
No. 109. 

TREASURER OF A COMPANY...*-See Proeei9^Lia^ 
hiiHy. 

TRUST.— Found that an action, being a Declarator of 
Trust, could only be supported by the writ or oath of 
the Trustee, No. 98S, p. 838. 

TRUbT^Statute 1696— Expenses held, 1st, That the re- 
duction of a private trust-deed, on the act 1696, does 
not necessarily infer personal liability of the trustees ; 
fld, I1»t the trustees having expressed in thi^ir defences 
their willingness that the deed should be reduced, and 
the pursuer having failed in the other conclusions of 
the libel, the defendeie were enutied to expenses sub- 
sequent to their lodging defences. No. 416, p. 317. 

TRUST.— A bill having been granted to two individuals 
jointly— and one of them having acquired heritable 
properly belonging to the acceptor, on Mrbich inhibition 
^ad passed in stcurity of the bill— and the Sheriff hav- 
ing dismissed an action ageinst them, at the Instance of 
the co-creditor for payment of one-liolf of Uie bill, ultb 
cxpenses^and a charge for the amount having been 
given— held that the creditor was bopnd to have acted 
as trustee for the cok^reditor, and bill of luspensioo paa- 
sed, No. 252, p. 179, B. C, 

TRUST-DEED— Whither aubject to reduciion.or not, on 
the grmind of the granter liaving been insolvent at its 
date, depends on the fact o( its having been granted 
gratoltoosly, or for an onerous csuse. No. 2, p. 3 

trust-deed— Scotch Deed approbate and ceproba' e.— 
A Scotchman executed a trust«settlement of all his pro- 
perty, heritable and moveable, and, inUr alia, directed 
Ida trustees to pay to his widow an annuity of L80, de- 
claring this provision to be in full of all her Icga) claims. 
The testator afterwards acquhvd an heritable property in 
the Isle of Man — ^held that the widow could not claim 
her anmxity without consenting to pay over to the trus- 
tees the property in the Isle of Man falling to her by the 
law of that obmd, No. 449, p. 342. 

TRUST— RBLIKF— A widow having agreed to accept of 
certain provisions under her busband^s trust .deid, and 
to renounce her legal claims— and the trust deed having 
been reduced, on the bead of deatb^bed, to a certain ex- 
\^n% tftuad her— found that ibe had no right to claim 



relief from Che Uuttceror creditors onder the' irase, 
Na 524, p. 2:^. . 
TRUSTEE— (Entitled to all expenses uvefully incurrAl by 
him in realising- the trusb.fttnds^ and to have the tnisfr. 
funds dibited with the expense of an action againse hlin, 
at the instance of these interested in Uie trust, which 
conrluded for more than the Court found due, Nob 376, 

JK 278 
STKBS, PERSONAL U ABILITY OP.Cireum^ 
stances' under which it wap held that trutteie acting 
under a trust conveyance, which gave no power to bor. 
row money were personally liable in payment of a pro- 
missory.note granted by them oua trustees, to a creditor 
upon the trust-estate, who had 'renounced an heritable 
security in conaideraiioB of the said promissory-note, 
No. 391.p. 2»4 

TRUSTEE,. Objections to..-See SegueairaiUtm 

TRUSTEE See ProoM. 

TRUSTEES, for the Statute Labour, having accepted a 
loan, imder an obligation to repay after five years, aa the 
fun^ would enitble thenw4iela| that they were boimd to 
repay at the time stipulated, if they mighi have lealiaed 
funds, p. 74, No. 125. 

TUTOR & PUPIl — A aun»of money having been heritf 
ably secured to pupils, and a discharge granted to the 
debtor by tutors^dative, oontalniog absolute warrandice 
to the debtor, but not executed by a quorum, nur till 
after the years of pupillarity bad expired, and the 
amount hairing been re-lent out on security, which pro- 
ved unavailing— held, 1st, That the discharge was 
void, and the original debtor liable ; but, 2d, That the 
tutors, who had sobscribed the discharge^ were liable m 
relief. No. 470^ p. 369. 

TUTORY-DATIVE, EXPIRY OF— A gift of tutory 
from Exchequer having; been obtained in favour of 
three individuals, not jointly and severally, and with- 
out mention being made of a quorum, or acceptors and 
survivors— ^ound that on the death of one them, the tu- 
toiT had not fallen. No. 39, p. 24. 

TUTOR AD LITEM. See AdvootUkm. 

U. 

•UNSTAMPED OBLlOATION.-^oiittd, that lteU|^ 
an unstamped document could not prove its own con- 
tents, or be received aa evidence or the obligation, it 
might be adduced in proof of something coUatvral, e. g. 
as evidence of a partnership. No. 32, p. 2L 



VENDITION tS SECURITY-BANKRUPTCY- 
ADVANCE BY BILLS— A ship-owner having 
granted a vendition lu security for two bills which be 
discounted with a Bank, and both he and the granter of 
them having become bankrupt— and the security hav- 
ing been transferred to .the Bank By the granter, on 
getting a discharge from his credilom, held that the 
vendition was an effectual onerous deed, although the 
value given was bilU not cash— and that the ship-owner's 
creditors could not interfera without paying the bills. 
No. 255. p. 182 ' " 

VITIATION-Wairantoflmprisonmcnt.— The defender's 
name in the warrant of imprisonment having been writ- 
ten on an erasure, the defender liberatcdTNo. 211, p. 
142. 

VOTES, Objection to.-See Se^^ntratUm. 



WAKENING.-Sec Process. 

WARNING— See Remomng. 

WARBANDICE-CAUTIONER— REPETITION.- 
A party having raised diligence upon a vitiated bill, and 
having, on the messenger's fitiling to execute the diH- 
^nce. exacted payment from his cautioner, and then as- 
si^ed to the latter the bill and diligence, with warran- 
dice from ftct and deed— beld, that Uie cautioner was ea. 
tided tprepetitioo) in respect of the vitiatiua of the U]L 
p. 71, No. 121, 
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WARRANT— Held Incompetent for the Lord Onttnm 
to grant warrant to the Lord Clerk Register to tianamu 
the ground* and warrantB of decreesi p. 64, ^.- 8^ 

WIFE.— Liability of a wife, $ianie molrAiMisfd, fet a hwj* 
agent*j account- See Agntt mnd CHmU ^i^ctfon of aU^ 



ment at the instance of a wife against her husband, alstl 
ed till the appointment iji % curator ad iUem^ p. 51, No. 

WITNESSES, AAnissibitotiE-*^ ServUmle^^'^Procfi, 
WRIT NOT rROBATlVj&«-See SfUail^Tettament, 
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Brown ? Lennox or Morrison, • 100 
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Buchanan v. His Creditors, - - 261 

Buchanan and Alison v« Dunlop, • . 243 

Buchan or Leslie v Scott, • • 19 

Budge V Trustees under 6tb Geo. IV. c» 86, 3 

Burgess v Buck and Company, • • 844 
ButDsvBo^le^ . • •78 
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Cadzowitr* Wilson, • - - * IT* 

Calder and Son v Borthwick, - 348 

Campbell v Dixon, • 368 

Campbell v Honourable C.. A. Murray, « ' 387 

Campbell t Hii Gr<di(or% •» 47 

Campbell V Campbell, • • 18 

Campbell or Brown v Brown and Curittor, 83 
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Campbeira Trustees v. Thpmsoo, « 199 

Cargill V. Baxter, • . • * 909 

Carruthers ▼ Dickson, . « • 238 

Carstairs v. Brown and Olhers, • • 171 

Cathcart ▼ Cathcart, « 67 

Gatto V Robertson, • • 368 

Chalmers, &c v. MagisiraCet of Paisley^ 245 

Chapman ▼ Cairns^ • 318 

Chisnolm v Monro, •. « « . 14 

Christie v.Dougl^s^ • « • 208 

Christie ▼ Kennedy, • 408 

Christie V. Weavers of Glapfow, • • 128 
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Condie T Stewart, . • 28 

Cook o. Cuthill's Creditors, • • ^ 298 

Cooper V Lord Eglinton's Trustees, - 339 

Cormack v Anderson or Gardner, &c« . • 361 

Cowan vWatt^ . • • 142 

Craig or ThomsOQ v< Thootisoil, • 201 
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Cu^e,— Pet. . • .38 



Dale T Dumbarton Glass-woifa CoDpftnj, 88 

Denbaio v. Ha&iiUoQ and W6lt6iini, • W9 



Digitized by 



Google 



INDEX OF NAMES. 



Page 

Denny ▼ Adam, &c. . 87 

Dick T M'llwhani and Otben, . 52 

Dickson v. Kinniburgh, . . ]91 

Dickson v. Hunter, - - 373 
Dickion and Others ▼ Cuninghame and Lord 

Medwyn, . .151 

Dtxons V Campbell^ , 81 

Dixons V Buchanan, • , 39 
Douglas, Anderson and Company, and Afan- 

datories, v Collier, , - 106 

Duke of Hamilton 9 Learmontfa, - 318 

Duncan v Hume and Watson, 104 

Duncan v Baillie, • • 310 

Duncan, &c. v Forbes, - 323 

Dundas's Trustees ▼ Dundas, , 7 

Dundee and Newtyle Railway ▼ Haldane, &c« 135 

Dimlop V Johnston, • . 353 

Dunmote v. Maclotumer and Others^ • 167 



EadievHow, . 49 

Bftrl of Hopetoun in Locality of Inverkeitbing, 38 
Earl of Rothes ▼ Countess Dowager of Rothes, 

^c*> • • 44 49 

Earl of Fife, &c. v Campbell and Minister of Pa- ' 

nsh of Gamrie, . , q2 

Edie V, Howie, ... 255 
Elder v. Smith, - • . •211 

Elder, &c« y Allan; • - 62 

Elliot V Johnstone, &c. - . 397 

Eliott (Baronet) 1; Lord Minto, - - 347 

(The Ladies) Erskine v Earl of Mar, - 34 1 

Erskine's Trustees v. Heirs of Entail, • 103 

Ewing V. Wight, ... jg^ 

Ewing &c. V Farquharsoff, . , Hj 



lairley v, Gibson, - . 

Ferguson v M'Gachen, 

Ferrier v Mudie, 

Finlayson v, Pedie, • .* 173 

Fblayscm v Russell, ... . ' 

Fisher V. Geddes, . . . . [ 

Forbes's Trustees v. Forbes and Welsh, I 

Forbes v Porhea, , 

Forbes v. Gunn , - 

Forbes v. Leys, Mason and Company, 

Freebairn v Dah-ymple, 

Fraser v. Fraser, - • . * . 

Fraser and Shepherd v. Munro, 

Fraser v^ Fraser, 



197 
146 

46 
195 
229 
231 
246 

96 
301 
184 
117 
209 
217 
269 



Galloway v Hamilton, &c. 

Gammel's Trustees v Butter and Miller, 

Gibb ». Winning, - . . 

Gilchrist ▼ Mackenzie, • . , . 

Gillies, &c. t Scott, 

Gilmour'v Richmond, 

Gla«sford y Honourable Mm Hay Mack^zie 

and J. H, Mackenzie, . 

Glass V Rosp, 
t?len V. Clark and Others, 
Goodall V. Finlayson, • 



60 
113 
220 

19 
S4I 
135 

88 
829 
174 
182 



Gordon o. Macauly, .... 

Gordon v Thomson, 

Gordon v Douglas'iB Trustees^ 

Gowans or Keith v Keith, her Husband, 

Graham v Kilgonr and Forbes, 

Graham v Honourable William Dundas, &c. 

Graham v Alison, 

Greig ». Clark, 

Grindlay v Sanders, 

H 

Halket 9. Elgin, 

Hamilton v Boyes* Trustees, 

Hamilton v, Edmonstone, • 

Hare v Wilson, 

Hare v Wilsons, . , 

Harvie v Hanrie, 

Harvie v M'Intyre, , , 

Hay and Others, Pet. 

Henderson v Hamilton, , 

Hepburn v. Ker, 

Heritors of Kilberry ». Brown, 

Herries and Others ». Lamont and Others. 

Hill V, Mack, - . . . 

Holmes or Shields v Reid, 

Hunter ? Lord Kinnaird's Trustees, , 

Hunter t United College of St Andrew's, 

Hutcheson v. Scott, ... 



Inglis and Company v Paul, 

Innes v, Innes, . . ' 

J 

Jameson v Wight, . , 

Jamieson v Dowie, &c. 
Johnstone V Cochrane^ 
Jollie V Graham, 
Jones V Gouriay, 

K 

Keith V Commissioners for Stoneharen Harbour. 

Kennedy v Kennedys, 

Kennedy v Corson's Trustees, 

Ker, &c. V Nicol, 

Ker and Johnston v Scott, 

Kerr and Rulteel v Lady Erskine'a Trustees. 

Kilpatrick v Jameson, 

Kinnoul v. Richmond,. - . 



rage 

2^1 

30 

37 

51 

131 

362 

349 

291 

1^8 



223 

107 

303 

4S 

62 

23 

144 

68 

30 

279 

289 

233 

210 

133 

130 

lOS 

242 



105 

267 



149 

6 

359 

55 



76 

76 

94 

69 

tf6 

103 

3:i4 

218 



Lady E; Ker's Trustees v Duke of Roxburgh's 
Legatees, . , ® 

Laing v Robertson or Harper, and Husband. 

Laing and Rhind v. Anderson, . 

Laing v. Laing, 

Lamond v Hill, . * 

Landholders 8tf. of Zetland t^ Commissioners of 
Supply and Freeholders of Orkney. &c. 

Lawson v. Bowie, . . 

Lawsons v Murray, 

Learmonth V Morton, 

LearmoiUh v Morton, - * , 

Lejtch and Others v Smith, Ac. 

Leith Banking Company ? Scott and Small, 



67 

42 

286 

234 
118 

355 

177 

65 

118 

4 
lOi 

2 



Digitized by 



Google 



INDEX OF NAMES. 



XIX 



Pose 

Leslie V Sproat • . .28 

Levlch V Caddel and Co., • . ^ 

Liddle v Begley, ... 15 

Lippman v, Don, - - 255 

Little V Wightman, ... 5 

Little IT. Carruthecs, &c. - - 243 

Locality of Barr, • • 30 

Locality of Port-Monteitb, • • ^^^ 

Lord Advocate ©. Stewart and Wight, - . 27 1 

Lothian v Todd and Husband, . 129 

Low V Paterson, . . <J6 

Lowrie tr, Muir, - - 256 

M 

Mann and Company, and Holl v Skinner, 330 
M^Asland ». M'Asland, ... -241 
M'Aulay V Railton, , • 100 
M'Cartney ▼ How, , . 21 
M'Donald »• M'Donald, - - 268 
M'Dooald V. Northhouse, . « . . 240 
M'Donald v Burden, • • 24 
M'Donald v Murray, ... 25 
M'Donald v Matheson, • • 46 
M'Donald's Trustees v Campbell or McDonald, 345 
Macdonell v Rankin, • - 346 
Macdonell v Mackenziet - 308 
M'Dougall T Campbell, • 112 
M'Gie V Butter, - 309 
M'lotosh, Petitioner^ - • 248 
M'LitoshvShillinglaw, . 135 
M'Intosh D. Macandrew, - - - 211 
M'lnto&h V M'Queeq, . . 365 
Mantosh ? Watt, . • 82 
M*ln|08h t> Gordon, . ; 368 
M*Iiityre*8 Trustees v.Belcjj^es, . . 188 
Mflckay r. Ambrose, • . • • • 237 
M'Kechnie V. Griffin, - - - 205 
Mackenzie 9, Magistrates of Dingwall, • 230 
Mackenzie v, Mackenzie, - - £01 
M'Kenzie v Campbell, . • 369 
M'Kenzie V Taylor, ... 20 
Mackeray v Guthrie, - - 323 
M'Lnciilan v. Bennct, - 305 
Maclean v* Macdonald, - - - 209 
Macleun V. Mackenzie, - - 191 
Macleod v M*Iver, - - - 177 
Macleod v Macleod, . • 60 
M*Laren vBuik, . .114 
M'Leay's Executors v Hamilton, . 70 
Macmaster v Brown, . • 42 
M'Michael v Queenc>berry Executors, . 7 
McNeill V. Littledale, . . . . 235 
M*NeiU V. M'Neill, - - - 214 
MThail v. Glennie, - - - 178 
MTaggart v. M'Taggatt, - - 167 
Magistrates of Dunbtar V. Sawers, - - 218 
Magistrates of Dundee v Kid, &c. • 119 
Magistrates of Earlsferry v, Malcolm and Car- 
stairs - - - , 258 
Magistrates of Edinburgh ▼ Senatus Academi* 

cus, - - - - 11 

Magistrates of Selkirk ». Clapperton, . 242 

Mansfield v. Gray and Others, - - 202 

Malcolm t>. Stewart, - - 244, 255 



303 
81 
61 

279 
09 



Marklero ». Creditors, 

Marquis of Queensberry v Gibson and Others, 
Marshall and Son v Galloway, 
Ma98on ». Anderson, 
Matheson v M'Dowall, 
Maule V. Maule, - 29. 60, 121, 198 

Megget V Thomson and Others, - - 3 

Mein ». Towers, • ... 369 

Mein ». M'Nair, - - - 204 

Mercer © Mercer, • 318 

MestoD V Craigie • 80 

Miles V Finlayson, • • 61 

Miller and Others v. Mackenzie and Others, 269 

Miller 1^. Miller, - .- - 179 

Mil ligan ▼ Barbour, • • 115 

Milne v. Davidson, - - - 244 

Milne v. Woodman, - - - 177 

Minister of Canongate ▼ Earl of Haddington, 31 

Mitchell V Thomson, . • HO 

Mitchell t) Mein. - - 340 

Moffat V Denham, • - 313 
Moncrieff v Scott, . • .349 

Monro v Lyon, • • Hl» 

Moodieo. Anderson, • 280 

More and Others v, Donaldson, &c. - 264 

Morton v Learmontb, . 100 

Morrison V Cauvin's Trustees, • 311 

Moyes ». Cooks, - - «W 

Muckarsie •. Walker, • - 268 

Muir V Muir, , . • . 5 

Mundell v. Nicolson, - - 191 

Munro's Trustees y Thomson, • • 39 

Munro ▼ Crichton, . . ^ 80 
Munro and Mackenzie ▼ Magistrates of Dingwall, 17 

Murray v M*Nair, . 89 



N 



Napier v, Graham, 

NeilsoR V His Creditors, 

Nisbet's Trustees v Morrison's Trustees, 

Niven v, Robertson, 

Nicol ». Cameron, &c. • 

Norwich Insurance Company ». Thomson, 



398 
26 
26 
200 
297 
292 



Officers of State v Ross, • . ^ 

Officers of Ordinance t Heritors of North Leitb, 
Officers of Board of Ordnance v Heritors and 

Kirk-Session of North Leith, 
Ogilvie V Taylor, &c. 



110 
7 

80 
369 



PatoD ». Warden, - - 117,279 

Paterson ©. Samuel, - • 146 

Paterson v. Sanderson and Others, - 172 

Paterson v Magistrates of Montrose, • 98 

Paterson t>. Thomson, • . .199 

Panario v Turner, &c, - , . 50 

Panario »• Heatlie, . - - 266 

Pedie v Finlayson, • • fiO 

Pearce and Mandatory v Turneri &c. • 73 

Pentland ▼ Scott, . • .188 



Digitized by 



Google 



XX 



IHDEX OF NAMES. 



Pfttlip's Traatees v Cleghorn, &c. • AO 
FtoTOsty Magistrates and Town Connci^ of Bub^ 

dee » 9cotC and OtherVy . r 386 

Ibrter ▼ Houldswortb> • , 174 

Pollock y M eniies^ . . 146 

Pollock V, Mather and Others, , « SS9 

FbUok*b Representatives tr BuchaoaD'y » 77 



Queenaberry v, Queensberrj, f 9^ 



Rankine o. Mitcken, • ... . 930 

Bamsay^ v. Sceale% • . ^^ 96$ 

Italston^ V Farquharson, &4U m 311 

Benwick v Sonerntf e^ • . 131 

Kenny v. Raokine*8 Trustee, m 999 

Beaves v. Dykes, • « « 183 

Beekie and Others ▼ Gardner and Othcffi^ 68 

Bkhmond V Earl of Kinnottl, • • 90 

Bitchie y Laog» • • T9 

Bitcfaie V Mackay» • » ^ 354 

Bobertson v. Allardkeand Botvdl, • 168 
Bobertson o. Bissett • • .180 

BoberUon 9. Hender80% ,. ^ • 909 

Bobertson y Lamb, « « 141 

Bobertson y Thomson, ^ v 4 

Robertson y Scouller and Brownlee, • 46 

Bobertson o Nisbat, &c. - - 399 

Robertson v Allardice, Sw. - 339 
Robertson 9. Robertson, * •991 

Robinsmi v Mitekell, • 360 

RobarU y Broomfield, • • 30 

Roberts «. Forrest, &a. • ^ 170 

Ross IN Wigham, - - - 969 

Ross, Anderson & Others v Lockhart & Others, 366 

RossrBaird, . . • S6 

Ross y Button, • ; • 61 

Boss y Do^ • » 47 

Ross y Young and Lauder^ • » 14 
Rodgers y flanrie, • .47 
Itttssell and Co, y Stewart, &c, • .90 

^usaell V. Earl of Breadalbane, - 995 

S 

Sands r Meflkn, fte. • • » 18 

Sampson y Shanks, ... 5 

fkott y Wilson, &c, . , 141 
Scott 9. Boyd and Latta, ^ •166 

Scott, Burt and Co. »• Argyle, . , • 946 

Scott y Hamilton, • • 99 

Scott y Napier, • • 43 

Soott » Robertson, - • 917 

Scon ▼ Mlntosh, • • 61 

Soott y Wotherspoon, • 108 

Schuurmans, &e. y Ooldie, • 140 

Schuurmans and Sons y Stephen and Son, 139 

Seymour 9. Stark, • • 951 

Seymonr T Thomson, • • • 90 

Sharpe v Simpson and King • 369 
Sharp o. Hamiltoiv • • .991 

Sbankt V Gmuit, • 149 



Tage 

Sfoclair y Sinclair, • , . 24 

Sinclair y Wilson and M'LelUn, , 7i 

Simpson, Ac (petitioners)^ . 54 

Sir W. Forbes y Pundas, • - 6^ 

Skinner y Wilsons, • . 47 

Smith V Buchanan, . . 915 

Smith V. Anderson, * • - 177 

Smith 9 Drummond, * . 388,334 

Smith w Selbie, ... , . 369 

Smith V. Campbell^ . . 209 

Smith V, Drnmmond, Bayne, &o* ^ 994 

Smith O.Bell, . • . 27h 

Smith y Bank of Scotland, . 5 

Speirs •. Vile, &c . • . * 992 

Spencey Ross, . . . 169 

Sprott 9. Mogistratea of Edinburgh, • • 21.6 

Steyenson r Gordon, \ \ \^ 

Stephens o. His Creditors, • - 916 

Stein's Assignees V. Gibaon-Craiga^ * . !^ 

Steel y Henderson, - , • 14 

Stewart 7 Baikie, . ., 93 
Stewart y Pollock er Blackwood, and Husbapd, 55 

Stewart y M'Gayin, m - . ' 5 

Stewart o. Stewart, • • 176,30? 
Stewart y M^ayljus and Spouse, and Captain J^ 

Stewart, , ,85 

Stirling IP DenniatoQ and Dun, . - 321 

Sth-ling, &c. V. Lecki^ . • 997 

Stuart and Fletcher v. McGregor, • 185 

Stnbbs V Carswell, Ike. ^ 317 

Sturgeon y Dickson, . ' . 9f 

Sutor y His Creditors, . . I14 

Swan y Jeffrey and Wright, . . 10 

Swan V Allan, • . • 319 



Tailors of Aberdeen «• Grant and Co. • 97^ 

Tannoch y Reid and Kay, . . 57, 169 

Taylor and Sona, . . 50 

Taylor y Malcolm, , .139 

Taylor, &c. y Hall, Ac. . 136 

The King y Cameron, « « 99 

The King V. Dow, <> • -179 

The King 9. Moncrieff, • -199 

Ditto o. M'Cniw, • # •199 

Ditto o« Horn, • • •193 

Thomas v Walker's Trustees, • S9a 

Thomson t^ M'Lachlan, &c • • 99i 

Thomson y His Creditors, • ' . 139 

Thomson v, Puryes, « • 9&1 

Thomsons y Annandale, • , 99 

Tod 9. Galloway, 947 

Trinity House, Leith, &c y Phin, and Magia> 

trates of Edinburgh, » , 5^ 

Trotter v. Trotter, • • 971 

Trustees of Sir William Brskine v Heirs of Entail 

ofTorrie, . , .93 

TurnbuU y. Cook and Paul, . - 30 

Turnbull a Paul and Cook, . • 968 

Turnbull, . , go^ 

Turner sb Spenc^ . . .101 



w 



Walkflr tr. Buckham, 



990 



Digitized by 



Google 



INDEX OF NAMES. 



xxi 



Walker and Johnston o. William Forbes and Co. 230 

Walkinshaw v, Scotland, - • 255 

Ward, &c. and Mandatory v Matbeson, 72 

Watson V Parish of Ancrum, . 116 

Watt V Glen, , , 62 

Wayne v WaddclU - - 327 

Webster and Metcalf v Mackenzie, • 1 19 

Wemyss,— (Pet) . . 140 

Whyte V Whyte, . . 143 

Wight V Liddell, '• . 120 

Wight vEwing, . . 136,210 

Wi^ht V. Liddell, - - 236 

WiMiamson*8 Trustees v Scobbie, 5 
Wilson V Hare, .... 16 

Wingate and Company v Martin, . 82 

Winning v His Creditors, . 88 



Young and Dunlop v, Monkland Canal Co« 
Young ▼ Monkland Canal Company, 
Youngs 9. Paton, 



257 
4t 

177 



EDivsirsaB: Printed, Published, and Sold by Mj€bas& 
AiioBBsoir, L«w*Printer, Mound Place. 

And sold siflo by JeKK Axtcsm A Co., Printers and Sta- 
tioners, Glaaeow; J. FniiMAify Bookseller, Stirling; C 
SiDKY and Sov, Booksellers, Perth; Thomas Millbr, 
Bookseller, Dundee ; BanwM and Co., Booksellers, Aber- 
deen ; John Dick, Bookseller, Ayr; H. Crawp.-^ro, Book- 
seller, Kilmarnock; John Johnstov, Bookseller, Dum- 
fries; JoHV RAnriNBf Bookseller, Falkirk; and Gsorob 
Maiti.and. Bookseller, £]gin.— Is. Sd« Suroped.->18. 
Unstamped. 



Digitized by 



Google 




Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



^A^ i:^_>J> 




Digitized by 



Googli 



Digitized by 



Google 



